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BE  rr  ftiirvMBiBKD,  that  on  the  twenty-fint  day  of  Ifarch,  in  the  forty-fifth 
year  of  the  Independence  of  the  United  States  of  America,  William  Mukfobd,  of 
the  said  District,  bath  deposited  in  this  of&ce  the  title  of  a  book,  the  right  whereof 
he  claims  as  Author,  in  the  words  following,  to  wit: 

<<  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
*<  Appeals  of  Virginia,    By  William  Munford.    Voi^  vi." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled  <<an  Act 
for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and 
books,  to  the  aitthors  and  proprietors  of  such  copies,  during  the  times  therein 
mentioned.'* 

R'D.  JEFFRIES, 
Clerk  o/iho  DUtrictrf  Virginia. 
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TO  prevent  mistakes  by  the  student  or  practitioner^  it  is  proper 
to  mention  that,  in  consequence  of  an  Act  of  the  General  Assembly, 
passed  March  5th»  1821,  entitled,  **an  Act  conceminj^  the  juris- 
diction of  the  Superior  Courts  of  Chancery*  and  for  other  pur- 
poses,'' (see  Acts  of  1820,  c.  31,  p.  31.)  the  point  determined  in 
the  case  of  ¥Finn  v.  Bowles^  (p.  ?3 — 25,  of  this  volume,)  is  no  longer 
law;  and  that,  by  two  other  Acts  of  the  same  session,  (See  c.  29* 
sect.  6.  p.  30,  and  c  34.  sect.  1,  p.  34,)  it  is  declared,  that  more 
fines  than  one  may  legally  be  im|)osed  on  a  sheriff  or  other  officer 
for  failing  to  return  one  execution;  so  that  the  case  of  Tomkies^ 
eoffor  V.  Dojonman^  (p.  557 — 573,j)  is  not  authority  as  to  case5 
•ccarring  since  the  28th  day  of  February  1821. 


fl;;J»T1ie  following  opinion  of  the  Court,  delivered  by  Judge  RoAms^ 
ID  the  case  of  the  Jttomev  Oeneral  v.  Broaddus  and  wife^  Feb- 
ruary 17th  1818,  was  accidentally  omitted  in  it's  proper  place* 

Attorney  General  against  Broaddus  and  Wife. 

THIS  is  an  information  filed  by  the  Attorney  Greneral,  on  be- 
half of  the  Commonwealth,  against  Jtndreiv  Broaddus  and  Jane  C. 
bis  wife,  in  the  Court  of  Chancery,  for  the  District  of  Richmond* 
It  is  founded  upon  the  written  information  of  Thomas.  Price,  Jr» 
aind  John  JL  8hepard  therewith  exhibited.  The  information 
charges  that  the  defendants  intermarried  together  on  the  29th  of 
December  1815;  the  female  defendant  being  the  sister  of  a  second 
wife  of  the  ottier  defendant,  then  lately  deceased,  and  the  widow 
of  one  of  his  nephews;  and  that  these  facts  were  well  known  to 
%t%e  parlies,  at  the  time  of  their  intermarriage.    It  prays  that  the 
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said  defendants  may  answer  the  allegations  tliereof;  that  the  Court 
would  decree  the  nullity  of  the  said  marriage,  and  make  such  fur- 
ther decree  in  the  premisest  as  the  act  on  which  it  is  founded  (1 
Bro.  Codtf  ch.  101.  p.  195.  L  13.)  requires,  as  may  be  adapted  to 
the  nature  of  the  casOf  and  as  a  regard  for  the  laws  and  public 
morals  may  demand. 

The  defendants  filed  a  plea  in  bar  of  the  said  information; — ^in 
which,  not  admitting  the  truth  of  any  of  tlie  facts  stated  therein, 
tliov  say,  that,  by  the  8th  article  of  the  bill  of  rights,  it  is  declared, 
<Uhat  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right 
*^  to  demand  the  cause  and  nature  of  his  accusation,  to  be  confront- 
^*  ed  with  the  accusers  and  witnesses,  to  call  for  evidence  in  his 
"  favour,  and  to  a  speedy  trial  by  an  impartial  jury  of  hb  vicin- 
<<  age,  without  whose  onanimoas  consent  be  cannot  be  found  guilty; 
'<  nor  can  he  be  compelled  to  give  evidence  against  himself;  that  no 
<*  man  be  deprived  of  his  liberty,  except  by  the  law  of  tlie  land^  or 
"  the  judgment  of  his  peers:" — that,  by  an  act  passed  on  the  5th 
December  1785,  (1  Bev.  Code^  ch.  15.  p.  18.)  the  legislature  ex- 
pressed its  meaning  of  this  article  of  the  bill  of  rights  by  enacting 
**  that  no  freeman  shall  be  taken  or  imprisoned,  or  bedis-seised  of 
"  his  freehold,  or  libeKies,  or  free  customs,  or  be  outlawed,  or  ex- 
"  iled,  or  any  otherwise  destroyed,  nor  shall  tlie  Commonwealth 
^<  pass  upon  him,  nor  condemn  him,  but  by  the  lawful  judgment  of 
**  his  peers,  or  by  the  laws  of  the  land:'*  that  they  are  advised  that 
an  act  which  is  contrary  to,  or  inconsistent  with,  the  said  bill  of 
rights,  or  any  part  of  it,  is  unconstitutional,  void,  and  of  none 
CTOCt;  that  the  said  information  is  to  all  intents  and  purposes  a 
criminal,  prosecution,  founded  upon  the  act  referred  to  therein;  and 
that  the  said  act,  so  far  as  it  provides  that  any  persons  who  shall 
contract  marriage  contrary  thereto,  shall  be  separated  by  the  de- 
finitive sentence  of  the  Court  of  Chancery,  and  that  the  attorney 
general  shall  exhibit  a  bill  against  them,  which  they  shall  be  com- 
pelled to  answer  upon  oath,  and  upon  such  bill,  answer,  aad  the  de- 
positions  of  witnesses,  the  said  Court  may  proceed  to  give  judgment, 
and  declare  the  nullity  of  the  marriage,  and,  moreover,  may  pun- 
ish the  parties  by  fine,  and  if  it  sees  cause,  may  compel  them  to 
give  bond  with  suflkient  security,  that  th^y  will  tiot  cohabit  there- 
after, provided  that  the  said  fine  shall  be  assessed  by  a  jury, — ^is  a 
penal  statute,  authorising  a  criminal  prosecution,  in  the  mode 
therein  prescribed,  is  inconsistent  with  the  said  article  of  the  bill 
of  rights,  and  is  therefore  unconstitutional,  void,  and  of  none  effect; 
and,  therefore,  does  not  vest  the  said  Court  of  Chancery  with  any 
lawful  jurisdiction  to  hear  and  determine  the  matters  in  the  said 
information  contained:  and,  therefore,  they  demand  judgment 
whether  they  ought  to  give  any  further  or  other  answer  to  the  same. 

The  cause  coming  on  to  be  heard  in  the  said  Court,  upon  the 
said  plea,  which  it  was  agreed  miglit  be  considered  as  a  demurrer, 
the  court  pronounced  a  decree^  in  which,  declaring*  in  substance, 
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that,  being  of  opuion  that,  if  this  be  a  crimiiial  prcwecatioB,  that 
Court  should  not  entertain  it;  that  the  act  of  the  parties  on  which 
it  was  fiMinded  being  a  crime,  and  a  prosecution  for  it,  consequently, 
a  criminal  prosecution,  <<it  was  not  competent  to  the  l^islature  to 
^*  cooler  jurteifiction  thereof  upon  that  Court,  for  the  reasons  as- 
<<  signed  in  the  demurrer;  and  therefore  considering  so  much  of  the 
^  act  in  question  as  contrary  to  the  bill  of  rights,  and,  for  that  rea* 
^<  son,  void,'*  decreed  that  the  information  should  be  dismissed* 

From  that  decree  an  appeal  was  allowed,  on  the  motion  of  the 
attorney  general,  to  this  Court 

While  this  Court  is  not  prepared  to  assert  the  broad  proposition 
that  the  l^slature  has  no  power,  under  any  circumstance,  to  con* 
fer  on  the  Court  of  Chancery,  cognizance  of  a  criminal  prosecution; 
all  the  constitutional  provisions  in  favour  of  jary  trial,  viva  voce 
examination  of  witnesses,  and  exemption  from  self-accusation, 
being  «>bserved;  it  has  no  hesitation  in  saying  that  the  proceeding 
before  us  is  a  criminal  prosecution* 

The  information  charges,  that  a  crime  has  been  committed,  and 
prays  the  Court  to  decree  the  nullity  of  the  marriage;  which  pre- 
supposes, and  can  only  be  founded  upon,  the  previous  judgment  of 
tiie  Court,  that  the  parties  are  guilty  of  tlie  crime  imputed  to 
them.  It  not  only  prays  that  the  Court  should  decide  whether  they 
be  guilty  or  not,  but  requires  it  to  inflict  the  consequent  punishment 
upon  them. 

The  act  of  the  parties  now  in  question,  although  it  offends  high- 
ly against  the  laws  and  public  morals  of  the  country,  inflicts  no 
private  injury  upon  any  individual.  It  is  tlierefore  to  be  consider- 
ed entirely  as  a  public  wrong,  in  contradistinction  to  one  involv- 
ing, also,  a  civil  injury;  and  it  follows  that  a  prosecution  there- 
for, is,  emphatically,  a  public  or  criminal  prosecution,  and  is  not, 
in  any  sense,  a  civil  proceeding. 

This  prosecution  does  not  lose  that  character  from  the  prevent- 
ive duty  assigned  to  the  Court,  of  restraining  the  future  inter- 
course of  the  parties.  Although  that  power  properly  belongs  to 
a  civil  and  a  Chancery  Court,  and,  standing  singly,  might  denote  a 
civil  and  not  a  criminal  proceeding,  it  cannot  have  that  effect  in 
this  case,  in  which  it  is  not  a  distinct  and  independent  provision, 
but  is  merely  an  incident  to  the  main  object  of  the  prosecution. 

NiMT  can  this  inference  result  from  depriving  the  defendants,  by 
adopting  the  modes  of  proceeding  in  a  Court  of  Equity,  of  the 
right  of  jury  trial,  confrontation  with  accusers  and  witnesses,  and 
exemption  from  self-accusation,  which  are  high  privileges  secured 
to  every  citizen  by  the  bill  of  rights.  They  ratiier  show  an  at- 
tempt to  invade  and  elude  those  impoiiAnt  provisions,  by  throwing 
an  indictment  into  the  form  of  a  bill  in  equity.  These  great  rights, 
so  essential  to  the  security  of  every  citizen,  would  rest  upon  a 
slender  basis  indeed,  could  they  be  annulled  by  changing  either 
tbe/orum  of  controversy  or  the  forms  of  proceeding. 
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On  fhese  grounds,  the  Court  is  clearly  and  unanimously  of  opin- 
ion, that  the  information  in  question  is  essentially,  a  criminal  prose- 
cution; and,  as  this  Court  has  no  jurisdiction  in  criminal  cases, 
the  appeal  must  be  dismissed. 

This  disposition  of  the  case  will,  perhaps,  make  it  improper  for 
the  Court  to  pass  any  opinion  upon  its  merits,  further  than  is  in- 
ferable from  what  is  already  said,  nor  is  it  probably  regular  to 
say  any  thing  in  relation  to  a  crime,  which  is  undei^tood  to  be  a 
growing  one  in  this  country,  and  strikes  deeply  at  the  happiness 
and  well-being  of  society.  It  rests  with  the  legislature,  in  their 
wisdom,  to  supply  further  and  other  provisions,  for  the  purpose  of 
preventing  and  suppressing  it  in  future. 
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Uf  THB  lORTT-rrftST  tBAB  OF  THB  COMMONWEALTH. 

Gosdimaiul  WifeoMtn^/TucIu^r'sHeirs^   ^;^»?f 

^  litis  1817' 

THE  iq^ellaiits  esJnbited  tbeir  Bill  in  the  Superior  |.  a  parol 
Court  of  Chancery  for  the  Richmond  District^  (in  18^  gg^<"j|^ 
aettiBS  tofrOtf  that  the  female  plaintiff  Mary  wm  for*  band  nd 
merlj  wife  of  A«(  IWfcer  ancestor  of  the  defendants; — ^^^"^ 
ftat  dMW  beini;  seized  in  fee  in  her  own  right  of  a  parcel  tSoo  of  hor 
•f  tend,  called  the  Bowling  Green,  aii^acent  to  the  city  rf^"JJ^^ 
Skiunondy  consented,  after  much  imp<Hrtttsi1y  from  heraaoeofaptr* 
hmband  Tudcer,  to  join  him  in  a  sale  of  that  property,  2mdM»  ^^ 
i^^Gonsideration  of  a  positire  verbal  agreement  and  prom-  would  por- 
iMoa  hiB  part,  that  he  would  purchase  other  land  on^''^|^ 
SImckoe  hill,  build  tliereon,  and  convey  the  same  to  hertmiid  there- 
tar  fte  same  estate  she  held  in  the  Bowling  Green;  tliat  ^^^ 
she  accordingly  did  join  in  the  sale  of  the  Bowling  toW,  being 
Green;  and  Tiuker  actually  bought  and  baiiton  a  lot^^^dp!^' 
oa  Shockoe  hSil  oentauiiiig  two  acres;— 4)ut  died  witliout  |y  exeeutcd, 
s0ttiiiig^  tiie  same  on  her  according  to  his  agreement.  The  \^g  tn  ^e 
jwayer  of  the  Bill  therefore  was,  that  flie  defendants  ^/^^^ 

should  be  decreed  to  convey  the  lot  on  Shockoe  hill  to  the  purchaL 

anderectiiig 
the  build- 


luajpoasesaioiiy  (except  the  land  purchased  ai  aforeMid^)  waa  h^  in  i^^  of 
wife* 


tiie 

TOT^   VI.  J 


i^  Supreme  Court  ofJppeals. 

OcToisK^   the   female  plaintiff,    or   at  least    assign  her  dower 
therein* 

A  joint  answer  of  the  adult  defendants,  admitted  the 
plaintiff  Marfs  title  originallj  to  the  Bowling  green, 
and  the  sale  thereof  by  Jod  Tucker 9  in  which  she  joined; 
but  denied  the  agreement  alledged  in  the  Bill,  which, 
however,  (the  plainttffe  hBTing  put  that  feet  in  is^e  hj 
a  ^neral  replication,)  was  fiilly  proved  by  depositions. 
It  also  appeared  by  exhibits,  that  four  acres  of  land  in 
Duval's  addition  (the  Bowling  Green)  were  conveyed 
by  Tucker  and  wife  to  James  Thomson^  for  the  consider- 
ation of  48L,  by  deed  dated  June  26,  1800;  and  that,  on 
tlie  same  day,  Alexander  M^Bae  and  wife  conveyed  to 
Jod  Tucker  tiie  two  acres  of  land  on  Sbockoehill,  for  tfie 
consideration  of  one  thousand  dollars. 

At  September  term  1809,  Chancellor  Tati.or  dismisflt- 
ed  the  Bill  as  to  so  much  thereof  as  prayed  specific  exe- 
cution of  tlie  agreement,  but  directed  the  plaintiff  Jlfiirjf^s 
dower,  in  the  lot  bought  of  M^Rae,  to  be  assigned  her  by- 
commissioners:  and,  at  June  term,  1813,  it  being  admit- 
ted that  her  dower  had  been  assigned  in  anotiier  suit,  the 
bill  was  finally  dismissed  with  costs. 
This  Court  granted  the  plaintiffs  an  appeal. 
Wickham  for  the  appellants,  contended  that  a  Court  of 
Equity  will  enforce  a  contract  between  husband  and  wife', 
founded  on  the  consideration  of  her  relinquishing  her 
right  to  dower,  or  joining  in  a  sale  of  her  real  property; — 
in  like  manner  as  if  she  were  a  feme  sole.    It  has  long 
(a)  1  Fwbi.  been  settled  not  to  be  necessary  to  interpose  trustees,  (a) 

^^^'^  537*  "^^  ^^^^  ^^'  ^^*  "P  *®  contract,  tho*  void  at  law. 

SUrndt^   V.     As  to  the  agreement  in  this  case,  the  testimony  is  dear; 

3!^^,^  and  the  Statute  of  Frauds  does  not  apply,  thecohtraqt 

v.  'Caimady.  having  been  executed  on  one  side. 

Ldgh  contra.  The  proof  of  the  agreement,  I  admit, 
is  sufficient;  but  the  question  is,  will  the  Court  enforce 
it?  The  property  of  Mrs.  Tucker  sold  for  481.  only;  that 
afterwards  purchased  by  her  husband,  was  ten  or  twent]^ 
times  its  value.    And  that  property,  so  much  more  valua- 

^  We,  is  what  she  claims; — ^not  to  be  paid  her  481.,  with  ia- 

\  terest.    Is  tliis  claim  reasonable?  Sio^  a  more  ureas- 

'j-  onaMe  one  was  neyer  exhibited.    The  Chancellor  did 


In  the  4Ut  Fear  of  the  Ccmnumwealth.  ^ 

ri|^t  in  jRnnriwsrag  the  biH  altogether.    I  know  of  no  in-    Octobbh, 
stance  of  an  executory  contract,  for  a  sale  from  husband 
to  wife,  being  enforced  in  equity. 

JFidAam  in  reply.  All  contracts  are  executory  when 
iirst  niade.(i)  Inadequacff  of  consideration  is  not  suffi- 
cmt  to  Titinte  n  foir  contract.  Besides;  it  fq;ipears  by 
the  record,  Ibat  the  husband,  in  the  present  case,  had  (b)  Mmtc 
not  a  shilling  on  earth  but  what  he  got  by  the  wife.  This  ^'  ^^o?' 
circamstance  repels  the  objection  of  hardship.  The  truth 
B,  he  chose  to  lay  out  her  mone^  for  her  benefit  It  is 
001  pretended  that  there  are  any  creditors;  and,  if  there 
were,  ilieir  claims  would  not  be  affected  by  any  decree 
between  these  parties. 

Judge  RoAKE  pronounced  the  Court's  opinion. 

On  tiie  merits,  and  as  between  the  present  parties,  the 
Court  is  of  opinion  that  the  decree  is  erroneous,  and  that 
the  prayer  of  the  bill  ought  to  be  granted: — but  one  of  the 
defoidantsy  tiie  infant,  has  not  answered  the  bill.  For 
this  cause,  tiie  Decree  is  to  be  reversed,  and  tlie  cause 
Ycmanded  for  farther  proceedings. 


Jolliffe  against  Higgins.  ^iSf^mr! 

IN  an  action  of  assumpsit  brought  by  Robert  Higgins  ec  *<J^*£S 
against  J(»Afi  JoUiffe,  in  the  Superior  Court  of  Frederick  oronier,pur. 
Coimty,  the  declaration  contained  two  Counts;  the  first  ^OT^^filL 
spedalf  on  an  order  drawn  by  the  defendant,  August  15,  lodged  by 
1810,  on  a  certain  Obed  Waite,  directing  him  to  pay  to  j^^g  ^JJ^. 
the  plaintiff  the  sum  of  S108  85,  <<which  the  defendant  ee't  hands, 
^ by  the  said  order  stated  he  had  lodged  in  the  hands  ofg^eh^afee, 
«tlie  said  Wiaie,  and  was  the  property  of  Major  Biggins,  ^^y^^"^^^ 
«  (meaning  the  said  plaintiff,)  as  gudr^n  of  his  children  er,  upon  the 
«'*y  Mary  Biggins,  late  Mary  Joiaiffef^  which  order  was  ^^^*'*  ^ 
4rawn  <^  for  a  good  and  valuable  consideration,  that  is  ment;  (tune- 

ly  notice   of 

such  refusal 

beatt^ghreii;)  tho*  tueh  draft  or  order  be  not  negotiable  at  a  bUl  of  exchange;  be- 

nig^drawn  on  a  partiaUar  fond,-— not  in  favour  of  the  payee  ^  or  order,''  nor  ia 

tem%  Hot  valQe  roteiTed." 

2.  A  guardian  may  brin^  otnnn^  in  kU  own  name,  upon  a  draft  or  order  payable 
(9  hhne^a9  guardian,  fkv  money  dnt  to  his  ward. 


iSi^eme  C&uH  $f  JippmiU. 


OoToiBB,  ato  Bajj  fin*  tbc  payment  of  thssMd  on  of  aioMjr^  W- 
«longuig  to  the  plaintiff  as  gMurdiaa  aforesaid^  and  mwm 
«  duly  presented,  on  the  19th  of  Angnst  161 1,  to  the  aaii 
t*  WaiU^  who>  by  his  indarBementthereanyiefased  topay 
'<tbe  sanies"  &&  The  other  waa  ageneral  Couaet^  fsr 
<<  money  had  and  received  by  the  defendant  for  tha  <<ihb 
<^of  the  plaintiff  as  gmordian  as  afbuesaid.'^  Fka  wm 
wmmpttU 

At  the  trial  the  defendant  denMored  to  the  evidence; 
the  plaintiff  having  shown  and  proved  to  tk^  jury  the  or- 
derf  with  the  protests  or  written  refusal  of  OM  WaUe 
to  pay  It;  whid^  being  set  fiurth  in  ka»  ip«rte»  oorres- 
ponded  with  the  description  thereof  in  the  deobratiM; 
and  also  proved  that,  at  aeveraltiaMs^  in  the  iaU  ^of  1811^ 
<<and  previous  to  the  commcacement  of  tUa  suit,  thoe 
^  was  notice  of  the  protest  given  by  the  platatiff  to  the 
<<defendut,  and  a  demand  made  of  payment  of  tiie  amount; 
<<  that  the  drawee  was^  at  the  tune  of  the  draft,  and  o^pot 
<<  since,  a  man  of  sufficient  property  to  piay  it,  and  of  un- 
<<  doubted  solvency;  and  akothat  he  had  not,  at  the  time 
«of  the  draft,  or  ever  afler^  any  fimd  in  his  hands,  out 
<<  of  which  he  ou^  to  have  paid  the  said  draft,  <n*  any 
«funds  of  thedrawor,  whatsoever.'* 

The  Jury  found  finrtfaeplaiHtiffglOd  85  cents  dam- 
ages,  with  legal  interest  thagoon  ftom  the  IMh  of  Augnst 
1810,  subject  to  the  opinion  of  the  Court  upon  the  De- 
murrer* 

The  Court  having  entered  judgment  Ibr  tlie  plaintttT^ 
the  defendant  obtained  a  writ  of  8uper$eiea$t  fhmi  a 
judge  of  this  Court 

ffkkhom  for  toe  plaintiff  In  error.    Salt  could  not  be 

maintaitted  upon  the  writing  in  question,  as  a  bin  of  eK- 

diai^;  it  being  drawn  on  a  partkmlarfmidf  and  omlttmg 

the  words  ««or  order,^  which  ai«  aboojntely  neceasa- 

(a)  Cferard  ry^a)    Besides;-^onr  act  of  Assembly  raaidng  biRs  ne- 

^^^%l:  gotiable,  pojnto  ont  a  particular  Ibrm  and  mode  of  pro- 

Hawke*  on^test,  whidi  has  not  been  observed  in  this  case.    If  I  am 

'^*%^Hi?'  correct  in  tiiis,  no  actn>n  is  sustainable  on  the  ftrst  Count 

S13;  ^oYi^v- in  the  declaration. 

^tra/mt!^     2.  Whenever  there  is  a  demurrer  to  evidence,  and  it 
,  appears  that  the  evidcaice  applies  to  the  defecHroe  dmnt 


Ill  iKe  4l$t  Ttar  ofiU  (kwrno/tnoeaUlu 


9fhirW»fttilfmw^  CAB  be girM  for  the j^ftitttfC    Here^   OeroBsi, 

admUlHig'  Ae  mami  Comt  to  be  a  geed  one,  there  is  no 


\  vff^kfiuf  to  that  Count 
3*  If  wmj  peiBOB  was  entitled  to  sue,  the  cUldren  for 
^i\Mm  BSgg^  was  gaardian,  mightt  bat  not  Higgins 


Jm/^  contnu  I  adnui  Hm  order  or  draft  is  not  a  bill 
of  exchange:  bot  that  question  is  important  onlj.  where 
the  nogotlaliility  of  tiie  payor  i|i  die  point  ni  controversy* 
The^  tt«t  nc^piitiable,  it  is  binding  between  tfie  parties  to 


the  tnoHactaan.  The  payee  may  recoTor  of  the  drawer.(k)    m  i  Btft. 
I  adiHtloo^  that  the  non  acceptance  in  this  ease,  is  not  a  *^"'^'^^* 
l^gal  ptotost;  but  that  is  unin^cn-tant 

IL  Tlie  aeoand  Count  is  substantially  good^  and  the 
eifideDeB  does  apply  to  it^  for  a  draft  is^  virtually,  an 
udoiowiBd^iaf  itt  that  the  drawer  has  money  bdonging 
la  tlieiNifce.  Even  if  the  irat  Count  bebad,  it  may  op- 
erate an  notice  of  the  q^al  matter  intended  to  be  of-  • 
fsred  ia  evidence  upon  the  other.  The  general  money 
Gonnis  are  inserted,  on  purpose  to  proviifo  for  the  event 
of  the  special  Comrifs  being  found  defeetive.((^  (c)  3  T^rm 

3.  When  a  writing  is  given  to  a  gumiian  or  extcit^or^  ^^3^^^. 
kt  may  bring  suit  upon  it*  80  also  may  a  factor.  80,  i^i'^/  Chiuy 
if  an  eoDecntor  takes  a  bond  for  property  of  his  testator  ]^^^^  ^^^' 
arid  hf  him,  he  may  soe  upon  it  and  declare  in  die  dAtt 


Widkham  in  reply,    A  writing  iuoi  under  seal,  does  not 

in  itacJf  import  a  consideration*    A  note  of  hand,  being 

nut  «^  for  value  received,'^  anty  be  given  in  evidence;  but 

the  consideration  must  be  proved*    If,  therefoi^,  this 

daaft  hud  been  good  in  other  reqiects,  it  could  not  sup- 

fort  the  action,  no  consideration  aiq>earing*    Drawn,  as 

.  HiBf  witboul  the  words  ^^for  value  received,^  and  not 

pgr^Me  ta  ^bt  payee  **ar  erder/*  it  may  have  been  given 

tot  ih0  purpose  rf  getting  the  money  of  the  dhrawer,  for 

Ipa  vwm  liraeftt,  out  ^  the  drawee's  hands*    There  is 

^  nothing  to  show  that  the  payee  is  entitled  to  it(l) 

%     Where  the  writing  is  only  mdtfitce  of  a  debt  due  to  the 

Ward^  the  suit  must  be  brought  by  the  Ward  himself, 

(tySote.  The  words  of  the  order  itoelf  shewed  it  wasdntwnfor 
Manf^  u  ihe  fayee^  which  the  diawerassttted  was  lodged  hy 
'inthe  hands  Of  the  dnwetr 


\  Supreme  CewH  of  jfypeaU. 

OcT^Bii,   Mt  bj  tiie  Onafdiaiu    But  where  it  is  thft  finiidicttoB 

^J^J^  rf  the  action,  as  in  Peter,  v.   Codce  1  Wash.  £97,  the 

Miig^     case  is  otherwise:  the  bond  being  taken  to  A*  B.  ^guar- 

▼:        dian,  executor,  or  factor,  &c/'  the  words  of  addition 

^'^**    may  be  rejected.    The  rule  is,  that  if  the  docnment  itsdf 

be  one  that  can  be  declared  upon,  the  guardiani  execa« 

tor,  or  factor  may  sue  upon  it;  but  if  it  be  such  as  can 

only  be  given  in  evidence  of  a  debt,  tiie  person  to  whom 

the  debt  is  due  must  bring  the  suit 

LeigL  This  distinction  is  a  new  one  to  me.  I  should 
like  to  see  an  authority  in  sof^Mirt  of  it.  Whether  at* 
$wmjmt  or  debt  be  brought  on  a  promissory  note,  in  d- 
ther  case  tlie  note  is  but  evidence  of  the  debt.  According 
to  Mr.  Widiham^B  argument,  an  executor  may  maintain 
Mt  on  a  note  to  himself,  but  cannot  a$9fwnif9it. 
Hie  Court  aflhmed  the  Judgment. 


Decided  Ward  against  Johnson. 

Oct22,18ir. 

1.  tvhere  Tl'HE  Judgment  in  the  case  between  these  parties,  (re- 
flfi  diligee  ported  in  1  Munf.  45,)  being  certified  to  the  Superior 
not  to^e  ^®*"^  ®f  Greenbrier  County,  Ward  filed  a  plek  stating, 
one  of  two  in  substance,  that  he  was  surety  for  William  Lmg,  in 
IJ^*^?"  the  bond  on  which  iht  suit  was  originally  brought;  that 
on,  (and  the  confession  of  judgment,  with  stay  of  execution,  was 
wSw  hf**  given  and  accepted  without  his  assent;  and  that  thereby 
bindthuntelf  he  was  discharged;  stating  also,  (as  the  fact  was,)  that 
h^fo^Um-^^  confession  of  Judgment  was  on  terms;  Lofng  having 
ited  time,)  liberty  to  discharge  it  by  a  conveyance  of  land, 
amount  toT  ^^  ^^^  P^^^  ^^  plaintifi*  demurred,  and  judgment  was 
r^mpylmt  a  given  in  his  favour;  whereupon  Ward  obtained  a  Superse- 
Jyihe  n^'  deos  from  this  Court 

*^  •^^c       Wickham  for  the  plaintiff  in  error.  ITie  Judgment  with 
as  to«u^  a  stay  of  execution,  (especially  with  such  a  condition,) 

3.  The  matantj  of  the  Court  were  incfined  to  think  that  a  surety  is  exonerated 
m  equity,  tkf  not  at  km,  hy  the  p1ainti0^s  accepting  a  confesnon  of  jud^metat  frotn 
^kt  ffrindpaly  and  covenan^g  thereupon  to  gnmt  him  a  stay  of  execution  for  a  li- 
mited tixDe;the«uwty  not  having  aasQfltcd  to  avdi  a«ir  toaa^ctanatonpFttlmic. 


In  the  AUt  Fear  of  the  Commcnicealth*  I 

Witt  a  wef^ffT  of  tiie  original  oSKjro^i^my  80  that  no  fkrth^  ^ibit^ 
proceedings  could  take  place  upon  it^  either  against  L(n^ 
the  principal  or  Ward  ^e  surety.  Especially  aa  to  tiie 
swrety;  a  new  contract  with  the  principal,  appearing  on 
the  record  tn  the  suit,  to  which  contract  the  sore^  never 
asseatisdy  is,  on  legal  prindples,  a  bar  to  any  future  pro* 
ceedings  on  tibe  hond  against  himf  in  that  action  or  any 
other.(ii)  (a)  Mihn 

mHe(mtra,    Tl|e  doctrine  is  laid  down  by  Batter,  J.,  J*^^ 
in  1  Bos.  &  Ful.  422,  that  no  favour  shewn  to  the  princi-  m.  m, 
pal,  'whidi  does  no  iryury  to  the  surety,  can  dischitt^3^j^^'9j|^ 
tiielatter.  The  cases  dted  by  Mr.  FPtcfcftall^  (h>m  Ihviim -B«c. 506. 
h  MkinSf  were  not  at  law,  but  in  equity.-^In  Jfisbst  v. 
Smith,  a  credit  of  tiiree  years  was  given  to  the  principal, 
against  the  swrety's  express  directions:  tiie  debt  too  waa 
safe  as  against  the  principal:  the  Court  therefore  ii\]otned 
the  plaintiff  from  proceeding  against  the  surety.   In  Skip 
V.  Huey,  the  bond  was  surraidered  to  the  surety,  with  a 
receipt  in  full,  to  quiet  him;  and  other  notes  and  a  draft 
were  given,  in  lieu  of  the  bond.^-Lord  Bflrdwieke  says 
explicitly,  that  the  whole  transaction  was  intended  ex- 
pressly to  discbarge  the  surety. 

Widchum  in  rq>Iy.  7  Bac*  506,  contains  a  reference  to 
the  authorities  pq  this  subject,  and  lays  down  a  principle, 
which  has  been  repeatedly  recognized  by  tliis  Court,  in 
Baird  y.  Sice,  1  Call  18,  and  Craughtan  v«  Dwval,  3  Call 
69^  tliat  « if  an  obligee  in  a  bond  make  any  variation  in 
«<  tiie  original  contract  with  the  principal,  without  the 
<'  privity  of  the  surety,  as,  if  he  change  the  nature  of  the 
«  security,  or  agree  to  postpone  the  day  of  payment,  he 
**  thereby  discharges  the  surety.'* 

How  is  the  line  to  be  drawn  between  six  months'  indul- 
gence, or  three  years'? — If  you  change  tlie  contract,  and 
tie  up  your  own  hands,  so  that  yoo  cannot.proceed  against 
the  principal,  is  not  the  surety  exonerated?<«-Tbe  princi- 
pal is  discharged  from  the  old  contract;  how  then  can  the 
surety  be  bound  by  it9  He  surely  is  not  bound  by  tiie  new 
contract  to  which  he  was  no  party :*-4ie  therefiN^  must 
be  discharged  altogether. 

The  possibility  of  iiyury  to  the  surety  is  enough,  with*> 
out  any  actual  injury  .—The  time  of  performance  is  of  the 


I  Supreme  Court  of  Appeals. 

0et6%tm.  essence  of  ttc  contract— I  am  confident  that  flie  principle 
on  which  the  Court  went  in  lUes  v.  BarringUnh  2  Ves.  p. 
540,  and  Msbet  v.  Smithy  was  not  that  another  security 
was  taken,  but  that  the  extension  of  the  time  without  the 
surety's  consent,  discharged  him. 

A  mere /orJttirance  fbr  years  to  enforce  a  contract,  is  a . 
very  'Afferent  thing  from  making  a  new  contract  binding 
the  plaintiff  to  wait  six  months. 

The  case  of  Feel  v.  Tatlock,  in  1  Bos.  &  PuL,  has  bo 
bearing  that  I  can  see  upon  this  case* 

I  admit  fhere  is  some  difficulty  in  the  question  whether 
a  Court  of  common  laro  can  take  notice  of  this  discharge. 
But  the  exoneration  of  the  surety  being  by  matter  of  ije- 
cord  in  the  same  cause,  I  contend  that  he  ought  not  to  be 
turned  'round  to  a  Court  of  Equity. 

If  a  creditor  can  take  a  confession  of  judgment^  in  a 
joint  action,  from  one  of  the  defendants,  giving  him  timcp 
and  can  afterwards  get  a  judgment  against  another,  he 
can  favour  one  improperly  to  the  injury  of  the  other,  and 
make  fiiat  several  which  before  was  joint — ^The  bond  Ih 
this  case  was  joint  and  8evei*a];  but  the  suit,  having  been 
brought  against  both,  was  an  election,  on  the  part  of  ibt 
plaintiff,  to  consider  it  joint  He  qiight  either  have  sued 
tiiem  jointly  or  severally;  but,  having  sued  jointly,  he 
has  no  right  to  make  a  distinction. 

Wiri.  None  of  the  authorities  in  this  counl^  have 
departed  from  the  principle  laid  down  by  Judge  Bulkr  in 
Bos.  k,  PnL — Baird  v.  ih'ce  was  a  case  of  particular  bard- 
ship:-^the  favour  shown  was  to  the  prq^ict  of  the 
sttiTty. 

Judge  RoAKE  pronounced  the  Court's  opinion. 

The  Court  is  of  opinion,  upon  the  authority  of  the 
cases  of  Dean  v.  Mlswhall,  (1  Term  Bep.  68,)  and  Laqf 
V.  t^nastonf  (12  Mod.  551.,)  that,  where  an  obli|;ee  co- 
venants*not  to  sue  one  of  two  joint  and  several  obligors, 
(and  much  more  where  the  obligation  is  only  not  to  sue 
liim  for  a  limited  time,  (Jlyloffe  v.  8crim$hire,  Carth.  65.,) 
this  obligation  does  not  amount  to  a  release,  but  is  a  co« 
venant  only;  and  that  the  obligee  may  stiU  sue  the  oth«r 
obligor  at  fotr.^— And^  on  this  ground,  the  Court  affirms 
the  judgment 


H  the  4Ut  Fear  of  the  Gmnumwealth.  ^ 

Jkt  llie  Mme  time,  the  majaritif  of  the  Cowt  are  in-  Ootobbb* 
dined  to  tiiink,  upon  the  aathoritj  of  the  caae  of  MUbet 
T.  Sndthf  (2  Bra.  ch.  duet,  SSI,)  recognized  in  this  Court 
in  the  case  of  Croughton  y.  Dmal,  (3  Cott  69,)  that» 
wh^^  as  in  this  case,  during  the  pendency  of  a  suit,  die 
O'ecKtor  enters  into  a  covenant,  npon  receiving  a  confes- 
sion of  judgment  by  the  principal,  to  stay  execution  for  a 
giten  time, — as  (to  use  the  woi*ds  of  the  Court  in 
Or^mg^QH  T.  Duval,)  «this  amounts  to  a  new  contract 
^  and  compromise  with  the  principal,  without  the  con- 
^  sent  of  liie  surety,  and  deprives  him  of  his  remedy  by 
«  a  bill  of  quia  timet,  the  security  is  thereby  discharged/' 
fa  Xquity,  from  the  obligation  of  his  contract. 

Judge  C  ABEix  delivered  the  following  separate  opinion. 

It  was  decided  in  the  case  of  Dean  y.MwkaU,  (Stli 
Term  Rep.  168,)  that  a  covenant  never  to  sue  one  of  two 
^  joint  and  several  obligors,  was  not,  at  law,  a  discharge  of 
te  oflier  obligor;  even  although  that  other  beaseoirity. 
if  this  decision  be  correct,  of  which  I  have  no  doubt,  it 
firilows  a  fortiori  that  the  ngreement  for  a  temporary  stay 
ef  execution  against  the  principal  in  the  case  now  before 
the  Court,  was  not  at  law,  a  discharge  of  the  security.-— 
I  am  tii^nefere  o(  opinion  to  affirm  the  Judgment. 

Wbetii^  the  appellant  be  entitled  to  relief  in  equity, 
<Mr  no^  is  a  question  on  which  I  forbear  to  express  any 
^pinioiu  The  case  when  it  goes  before  a  Court  of  Chan- 
eery^  may  bear  a  different  aspect,  by  Hie  introduction  of 
Cffcumstances  which  the  appellee  knew  were  unnecessary 
to  be  edilbited  i»  the  Court  of  law;  and  I  am  not  pre- 
-pared  to  say  tfiat  tliere  is  any  rule  in  equity  by  which  a 
temporary  swipension,  ^ven  for  a  day  or  an  hour,  of  pro- 
ceedings once  commenced  against  a. principal,  will,  in  aU 
cases  and  under  all  circumstances,  be  a  discharge  of  the 
security.  On  this  point,  however,  I  wish  to  be  understood 
as  giving  no  opinion  at  present. 

veil.  TIL.  2 


10  Snprmft  Omrt  (^JfpealB. 


Withers'^  Exeicutrix  again$t  Withers'a  Ex** 

Decidedoct  eeutop. 

23,  isir. 

IN  March  ISU,  fFiUUim  Withers,  syrvivln^  exepuUm 
jJ^^t'iS  of  Thomas  Withers  deceased,  brought  an  aqtiom  of  deft- 
detinue,  a  nue,  for  a  slavey  in  the  Superior  Court  of  Fauqjui^  Couii-* . 
Sf  dew^ty*  aganst  Janet  WUliers  executrix  oi  Enoch  JL  Witkac^ 
againit  the  the  declaration  being  in  the  common  form^  but  ctiargini; 
^^fbr  ^Sie  ^^  detention  by  tiie  testator,  as  well  as  by  tlie  defendaat. 
stme  thing,  Plea  noH  detinet.  Verdict  for  plaintiff  for  the  slay^  of 
former  judg^  $100  value,  and  $836  damages  iw  detention;  subject  to 
n^nt  is  not  the  opinion  of  the  Court  on  a  demurrer  to  evidence,  wbic|i 
upon,  but  is  ^^  forth,  (among  other  matters,)  1.  liie  record  of  an  ac- 
only  relied  tion  of  detinue  for  the  same  slave,  brought  in  the  County 
deno^  of  ti"  Court  of  Fauquier  by  Thomas  Withers^  in  which  he  re- 
tie,  cannot  covered  judrment  a^rainst  Emch  R.  Withers^  (in  August 

be  maintain- ,^^^  .  /    J?      ,     ^    ^  .^^,       ;  j  «^i  Vi 

ed.  ^^^)  10^  ^'^  slave,  of  loot  value,  ^d  36L  damages:-^ 

^^  2.  the  record  of  a  suit  in  the  same  County  Court  in  Chai^- 

whether  anj  c^i7»  wherein  Enoch  R.  Withers   was  plaintiff,  alledg- 

/ada«,can  be  by  T^iifiuu  Withers  (who  was  his  father,)  and  that  the 
maintained    t^al  of  the  action  of  detinue  was  had  in  the  absence  of 

upoii  a  judg- 
ment in  de-  his  witnesses,  so  that  he  was  unable  to  make  defence  at 
tinue?  i^^.  g^^j  therefore  praying  an  injunction,  which  was 

granted: — ^the  said  record  shewing,  also,  that  the  suit 
abated  in  March  1795,  by  tiie  death  (rf  Thonuis  Withers^ 
and  was  revived  against  his  executors;  alter  wJiich,  (in  the 
year  1796,)  the  complainant  took  three  depositions,  prov- 
ing the  gift  aHedged  in  the  bill; — an  answer  Was  filed  by 
the  executors,  in  1809,  denying  the  complainant's  lega- 
tions; and,  in  1813,  the  suit  abated  by  his  death;— 3. 
proof  of  the  identity  of  the  slave;  of  his  being  in  tlie  poi^^ 
session  of  Enoch  R.  Withers  and  of  his  executrix,  ever 
since  Ihe  judgment  was  obtained;— -of  the  death  of  Thomas 
Withers,  December  14th,  1794;  and  of  the  qualification 
of  his  executors,  January  26th,  1795. 

On  tliis  demurrer  to  evidence,  the  Superior  Court  gave 
judgment  for  the  plaintiff,  to  which  the  Court  of  Appeals 
granted  a  Supersedeas. 

Call  for  the  plaintiff  in  error.  The  judgment  now  in 
question  can  not  be  supported. — ^It  is  a  subsequent  judg- 


iBaat  ill  ^dcliiMiefbrtiie  taiMskve,  for  whom  a  prior jiidj^^  ^^^^liRir^^' 
bmd  been  obtained.    A  new  action  of  dcfttnae  ongfat 


wA  to  haye  been  brought,  bat  a  §eirefada$. 

Leigh  cmUra.  The  plaintiTs  title  is  never  set  forth  in  *«^ 
Hw  declaration  in  detinue.  If  the  title  be  by  a  Judgment,  Withen'tcv* 
die  plaintiff  maj  recover  upon  that  titie,  by  giving  the 
j&llgmsmt  in  evMence,  as  he  might  a  bill  of  sale. — A 
$eire  faeuu  would  not  have  been  a  complete  remedy:—- it 
iroold  not  have  given  the  intermediate  damages,  for  de« 
teation  of  the  slave,  subsequent  to  the  judgment,  while 
flie  suit  in  Chancery  was  pending. 

CaU  in  reply.  The  form  of  the  declaration  in  detinue 
is,  in  general,  such  as  Mr.  Leigh  states;  but  where  deti- 
nue is  brought  on  a  Judgment,  it  is  nece^ary  to  set  it 
forth  particularly,  to  prevent  the  defendant  from  being 
harra80ed  twice  for  the  same  thing. 

The  plidntiff  can  get  no  better  remedy  by  action  of  de- 
tinue, than  he  might  by  sdre  facias. — ^According  to  the 
principle  of  Mr*  LixgVs  argument,  a  plaintiff,  having 
obtained  a  Judgment  in  inddntatus  assumpsitf  might 
bring  tile  same  action  again,  and  g^ve  the  judgment  in 
evidence* 

The  doctrine  is  laid  down  in  Murrell  v.  JohmonU  admW. 
\  E.^  JIL  450,  that,  while  a  judgment  in  detinue  for  a 
dave  remains  unsatisfied,  tiie  plaintiff  can  not  bring 
anotfajor  action  of  detinue,  against  a  third  person,  for  the 
same  slave* 

Leigh.  The  marginal  note  to  the  case  of  JUurrdl  v. 
Mnson^e  admV.,  is  not  justified  by  the  decision  of  the 
Court  (1) 

Judge  SoAiTE  pronounced  the  Courf  s  opinion. 

The  Court,  (not  deciding  whether  an  action,  otiier  than  a 
seb^fadaSf  can  be  maintained  on  a  judgment  in  detinue, 

(l)Kote.  It  is  true  that  the  point  WM  not  Mitwfe^xf  ifi^A^ifecMofitf 
Ibjit  case;  but  this  Court  expressed  it's  dUapprohaHwt  of  the  inttrucdon 
fhren  to  the  Jury  by  the  District  Court;  which  instruction  was,  that  a 
vecorefy  of  the  skre  might  be  had  in  such  subsequent  action,  tmleva 
tke  diefibiidmt  to  such  action  could  prove  payment  of  the  yalue  of  the 
slave,  by  the  original  defendant,  to  the  plaintiflMf  the  converse  of  thia 
ygropo«tion»  viz.  that  such  recovery  cannot  be  had  against  a  third  per- 
son, while  the  judgment  against  the  original  defendant  remains  unsat- 
.isfied,  be  inanrect,  ^tmre^  under  what  dreujiBtasces  could  lOch  re^ov- 
erjbchad? 


^Jl^^  iipoAthej«d|piloiit»lmtiaaMWactiMofdat^ 
Wiiite9i%e«- ^  foraicr /ii4gliM«it  ianot  4sclaMA  u]n>ii»  iMit  ia«Bl^i«» 
ecw^rix     ifed  upQii  M^vMeBCe  of  Htfe^  aiiii  mt m fia^aig'  tlie  vtfue 
iKithM'flex-  Attd  4aiMges>  aft  to  wkt€b>  ttiis  aeticm  18  in  liie  ufeMMif 

jiidgflMitr*.Tkie  judgiMttt  is  th«reliw«  revmnd 
€00^  9»Apidfgmbt^  ia  to  be  ertereifiar  the  nHifillnifc 


Decidedoci.         Sottth  ugmnst  ScAomoB  and  othws. 

Jti  T*^^  '^^^  queatim  in  tkis  case,  aradngon  a  q^alTerdiet 
the  Act  of  in  a  suit  for  freedom^  uraa^  wlMsther  the  appeUsM^  vte 
1792  con.  .^^ere  slaves  unlawfaUy  brongW;  iront  Nortii  Cavoltei 
daYes,  ex.  urto  this  tloiiimoAweaMi^  and  kept  therein  msre  than  4 
to'^reT'^  year,  by  liie  ai^flant,  wha  had  in  them  a  Ufe  e$tot$  mify, 
brought  into  were  entitM  to  freedom  under  ike  Sd.  section  of  the  Ao^ 
wclmi"w**°'^  179S5  (edL  of  1794,  ISe^  and  '14,  c  lOS.)  The 
the  absolute  County  Court  of  Russel  decided  against  them;  hnt  the 
them'^&nd  Superior  Coort  of  law  reversed  the  jndgment,  and  ren- 
not  to  such  dered  one  in  their  favour,  from  which,  Sauih,  (the  im- 

"  bT^nJP^O«PP«>^<»«^  Court 

doers,  or  by  CM  for  the  appellant.  The  act  of  SouMf  in  bringing 
STgoniy^a^'*®  slavcs  into  the  state,  did  not  emancipate  them,  as 
rtmited  in-  he  bad  only  a  Kfe  estate.  He  conH  forfeit  his  own  in- 
tern. ^  terest,  but  not  that  of  those  entitled  in  remainder.  Hie 
reasonable  construction  of  the  law  is,  that,  if  the  lownet 
Court^iU  tarings  them  in>  he  shall  fovfeit,  and  tiiey  AaH  befree. 
not  s<^e  mife  Ajf,  Jr.  (^  the  appellees.    The  words  dTthe 

struction^^to  Act  are  general!  th^pe  is  notfahig  to  justify  Ae  CSoort 
the  5^««^in  restricting  its  operation.  If  Mr.  CalPi  construction 
Act,as  would  ^^1^  permitted,  every  evil  intended  to  be  guarded  agaimjl^ 
subject  the  ^Qu]ii  be  let  in.  South  was  the  proprietor  tub  imoiQp  fo^ 
fn^ocent  iS-  be  bad  a  l\ft  estates 

i^b*''th2  TbefcMowingopWon  rfthe Court  was  ddivtred  by 
a^  o/third^odge  RoAi^n. 

persons;  nor* 

cuchts 

would  fim>ar«^7ikM.«nw^*ti«fid«ilnf  ^eialttest  of  apartieQlftrt^Btotof 

slares. 


Sdonon  t( 


In  the  4\0t  Tear  tf  thi  OmmmmeaWu  i» 

«f  irot^  ch.  IM,  oiriy  extends  to  cases  dP  slaves  brsaght     ^^^' 
Mb}"  tile  ftbocdnts  (wner  of  tiiera,  tud  ml  to  such  as  sre 
tiMglit  in  fcy  wrmg  dbers,  <«•  by  litose  haying  only  a  ^^^ 
liftMri  interest  ftnUMBk    We  are  B<»t  dHsposed  to  gire  a     othett. 
comtnsetiisi  t^thegvneroi  winndsof  an  Aet,  ^MMdi  wwM 
vAgeet  #16  property  «f  innocent  indMduals  to  less  by  tiie 
actospf  tUM  persons:  andastoacowrtmcttonliiTenring^ 
aporffateniancipatiDndnrinstlieinta'estof  aparticulalr 
tteant,  it  ^wfll  not  be  adopted  by  l&e  Court,  because,  in 
nidiiioii  to  otber  reasons,  it  would  produce  the  same  re- 
srit,  to  Ifae  injury  of  the  reversioner  or  remainder  man. 

TheoMMrnollmi  adopted  by  tiie  Omi  is  jnstifted  by 
analogy  to  tlie  Act  of  1806,  (R.  Code,  Edi.  of  1S08,  p. 
95.)  ttie  present  law  on  tbe  subject,  which  expressly  pro- 
rfdes<hat  ^M  the  rights*  of  the  person  bringinj^  in  a 
fllav»  skaH  be  fiNrCHtod,  and  the  slave  be  sold  for  tbe  term 
iinr  whkii  he  is  owned  by  the  importer.  This  s^e,  too» 
ffl0  to  be  remarked,  wttl  not  enaUe  die  slave  to  abscond, 
an apoHtai  enaau^tibn  would,  and  tiius  mabie  Mm  to 
•defioat  tke  faitorert  of  the  p^mn  in  remaindcor. 

On  these  grounds,  the  Court  reverses  the  judgmflnt  of 
Ike  Bistiict  Court,  and  aftnns  that  of  the  County  Court 


Gnat  agminst  HoTer<.  Decided  oct. 

^^  27,  1817. 

3VM  was  an  action  of  dandco^birwght  by  the  appellee  .^-^^*^ 
i^ainst  tkb  aypeUant  in  tte  Superior  Court  of  Kanawha  dl^for 
rinnrij      The  4eefauratei  ctarged  tiie  defendant  with  ^^1^^^^ 
kanrfag  said  ^tfaat  tiie  plaihtifr  was  a  peijwred  rascal,''  peij'iuy  IL^a 
MMuilff^AerAy  that  '*  tiie  plaintiff  was  guilty  of  swear-  J|^^  P^ 
^^iag  falsely  in  a  judidal  proceeding  where  he  was  lek  defendant, 
«*  gaily  called  upon  to  dtopkue^  and  a  lawful  oath  admin-  ^Jf?^ 
•<istiMid  to  him.''    Pka  JVM  GwUp    At  tiie  trial,  the(^»i£t    * 


4ci»daDt,  (after  havkig  examined  JMrew  IkmuMf,  ^^^^"^^ 

trHncss  introduced  by  him,  (which  witness  was  the  mag^/a.^  of  the 

wowtworn 
by  thcphdntiir,)  in«y  pmre  ^hat  than-rnvrd^  vfere,  in  autigatioii  of  damages. 
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Bupreme  Omtri  of  Jppeak. 


OCTOBIB, 

i8ir. 


a)  C/dtty, 


(b)  6  Bac. 
33o.  MouUon 
V.  Claphata, 


{c)  Under- 
-mood   V. 
Jrotktf   2 

Am.  1300| 

3"  »  — 

1066. 


Mtrate  before  whom  the  teMmony  impugned  ktd  Imsn 
f^tven  by  the  pUiDtiff,)  whether  the  plaiiftHf  refttfled  to 
answer  any  questien  pot  to  him  by  the  said  magistrate, 
who  said  he  did  not  refiise»  but  sometimes  hesitated  be* 
fore  he  gave  the  answer,)  tiien  wished  to  interrogate  tte 
witness  to  to  what  Ihe  ptain^  swore  before  him^  but 
the  Court  would  not  permit  the  defendant's  counsel  t» 
introduce  such  evidence,  ^  tonfiderif^  that  ffte  frafAir 
^ffaUehood  of  hi$  oMivertt  were  improper^  wpoH  Me  plea 
*^  of  not  f^idUff^  «the  opinion  of  the  Court  being  limt 
«the  defendant,  upon  that  plea,  had  a  right,  in  mitigation 
<<(^  damages,  to  give  in  evidence  any  quarrel  between 
«« the  plaintiiT  and  defendant  at  the  time  Ae  plainlMTgave 
«« evid^ce,  or  that  he  was  under  the  inflnence  of  the  party 
<^for  whom  he  deposed,  or  that  he  was  a  man  of  ill  fiune 
<<  in  witness-bearing;  but  that  what  he  swore  njion  tiie 
^  trial  before  the  mi^^istrate,  was  improper  to  go  to  the 
«<  jury  in  mitigation  of  damages,  or  in  any  manner  to 
<<  justify  the  speaking  the  words  upon  the  plea  aforeftaid.." 
Whereupon  the  defcibdant  tiled  a  bill  of  exceptions.  Ver^ 
diet  and  judgment  for  the  plaintiff  for  8500  damages;-«> 
from  which  the  defendant  appealed. 

Vflckham  for  the  appellant.  The  Court's  oinnion  wm 
clearly  against  law.(a)  If  the  plaintiff  in  his  testimony 
had  spoken  ill  of  the  defendant's  character,  or  of  the 
character  of  his  wife,  or  of  some  near  relation  of  his, 
would  not  evidence  of  this  have  been  proper  tniiii%a<um 
of  damaged  Perhaps  the  defendant  might  have  been  sworn 
before  the  same  magistrate,  and  his  testimony  might  have 
been  contradicted  by  that  of  the  plaintiff.  He  might 
then  have  said  that  the  plaintiff  was  perjnred.(ft)  Thia 
is  a  supposed  case^  bat  we  cannot  introduce  any  ^tfier; 
for  the  judge  would  not  let  us  shew  what  the  case  was. 

Wiri  contra.  A  Bill  of  Exceptions  is  the  joint  act  of 
the  Court  and  Counsel.  The  only  opinion  given  is  that» 
on  the  plea  of  not  guUtf/f  the  def(Midant  could  not  give  the 
tmth  of  the  words  in  evidence  by  way  of  mitigation.(e) 
The  defendant  should  have  stated,  in  the  bill  of  excc^K 
tions,  for  what  purpose  he  wanted  to  introduce  the  tes^ 
mony,  if  it  was  not  to  prove  the  truth  of  ihe  words.-^ 


In  the  4lit  Fear  of  the  Ofmmmmealth. 
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33kitfaHpc«ursiDbetheaalyolyect,  accordlBg  to  fliUBill 

fTidUuiM  in  reply.  The  opinum  of  the  judge  certainly 
vent  to  exclude  all  evidence  to  shew  what  it  ivoi  the 
ybintiff  swore  to;  and  this  was  wrong.  It  is  not  said 
in  the  bill  at  exceptions,  that  the  defendant  oflTered  ^ 
prove  that  the  plaintiff  was  perjured^  His  object  in  put- 
ting  the  question  to  the  witness  is  not  stated. 

Judge  RoAN£  delivered  the  Courtis  opinion. 

The  Court  is  of  opinion  that,  altho'  it  might  have  been 
iupnqper  to  have  permitted  the  afqpellanty  in  this  caset 
to  prove  the  falsity  of  the  words  charged  to  have  been 
awom  before  the  magistrate,  and  thus,  upon  the  plea  of 
not  giuilty,  to  fix  upon  the  appellee  indirectly  the  charge 
of  pequry,  it  was  competent  for  the  appellant  to  draw 
from  the  viritness  what  Uwu  words  werc^  in  mitigation  of 
damages:  it  being  evident  that  the  character  of  the  words 
in  question  may  Have  had  a  tendency  to  mitigate  or  ag- 
gravate those  damages.  . 

The  Judgment  is,  tlicrefore,  to  be  reversed,  and  a  new 
trial  4p*anted,  in  which  the  question  propounded  by  the 
appellant,  is  to  be  answered,  if  requested. 


Qcman, 

1817. 


Arnold  against  Hickman.  Decided 

Nov.  1,1817. 

THIS  was  an  action  of  assumpsit  brought  by  ^dam  i.  a  con- 
JBdkmaff ,  against  Ge&rgs  Jmold^  and  James  Arnold^  in  ^^  f '^^ 
the  County  Court  of  Harrison.  The  declaration  contain*  lubieconnd- 

eration» 
ooftki  not  to  be  Sfoided  on  tiie  ground  that  a  paity  ww  intoxicated  at  the  time, 
^Tis  Msent  waa  afterwards  given*  when  not  disabled  by  intoxication  or  otherwise. 

3.  B  9eem9  that  intoxication  is  notasuffident  ground  for  vacating  a  party's  assent 
to  a  contract,  unless  he  was  so  drunk  as  to  be  incapable  of  business. 

3.  If  a  judgment  of  a  county  court  be  assigned,  and  afterwards  reversed  by  the 
Superior  C^oort  of  law,  the  assignee  may  thereupon  sue  the  assignor,  without  cany- 
]w  tbeoaaetothe  Court  of  Appeals. 


4.  ^AMwmpmt  may  be  brought  a^nst  the  assignor  of  a  ju^;ment,  afterwards  re« 
Tcned; — notwithstanding  the  assignment  was  by  a  •ealed  instrument^  for,  in  suc^ 
ease,  the  sealed  instrument  is  not  the  grwnd  ot  the  action,  but  only  inducewmit , 
tberetO/Ml^  See  AiM  r.  iN^jyTsi^  1  Wo^  170-179. 


16  l^k^mnc  Cmrl  of  JifptoU* 

HunDUHMt  ed  sundry  g^n^ml  CaUHts^  fi»*  mtmej  bad  aad  noeiml 
&€•;  also  a  special  f^ount  upon  an  assignment  to  the 
plaintiff  by  the  defendant^r  '"^  ^^oki  vUh  tAetr  $etUg^*'  of 
part  (^  a  judgment,  of  the  same  County  Conrty  in  theor 
fietvour,  against  Edward  and  Joh»J(uk$mSf  irhich  judf* 
Hient  was  afterwards  reversed  by  the  Superlar  Court  of 
law,   '<  whereby  the  said  sum  of  numey  and  interest 
<<  could  not,  nor  could  any  part  th^-eof^  ever  be  bad^  ool» 
<<  lected  or  received,  by  the  ^d  MaWf  or  to  his  use,  by 
^<  virtue  of  the  said  judgment." — Jama  JmM  pleaded 
separately,  turn  a«nM|if^^*  and  a  Writ  of  Enquiry  oi  di^ 
mages  was  awarded  agauist  Oeorgc  JimM;  wh^e^eiqppn, 
a  Jury  being  impanelled,  the  defendant  Jame$  demnired 
to  the  evidence,  the  whole  of  which  on  both  sides  wai 
^t  f(H*th  in  the  demurrer;  consisting  of,  1st,  the  record  0C41 
Judgment  obtained  by  the  plaintiff  Jidam  Bidnmm  wh 
signGGi^baacLtftoer  against  Cpeot^e^dmsM,  andseveral^ 
Writs  df  Cto.  M.  thereupon,  by  virtae  of  one  of  wbich 
the  latter  was  taken  in  execution,  and  confined  in  tiie  pris- 
on Inmndsi — S.  The  record  of  the  judgment  in  finvonr  of 
James  and  George  Arnolds  against  John  and  EdwardJack^ 
^n$9  and  of  the  reversal  thereof  by  the  Snperimr  Conrtf— > 
d.  The  assignment  by  the  said  George  and  JameSf  in  the 
following  words:  <<  Han*ison  County,  to  wit,  Mareh  90tk 
^M8ld.  For  valuable  consideration  to  us  in  hmhA  paid» 
^<  we  authorise  the  Clerk  of  Harrison  county  to  endorse 
<<  as  much  of  the  Judgment,  obtained  by  Jam»  and  George 
^<  Jbmold  at  the  March  Term  1813,  against  JBdwordJodi^ 
^  son  and  John  JacksoUf  as  will  pay  eight  hundred  dol- 
^  lars,  with  interest  from  the  date,  to  Mam  Aldbnan' jr«, 
i*  and  that  out  of  the  first  money  that  can  or  may  be  ool- 
^<  lected  from  said  judgment  Given  imder  our  handa  and 
^^  seals  this  day  above  written;^  signed,  sealed,  and  at* 
tested  by  three  witnesses,  twoof  whom  proved  its  e»c«i- 
tion: — 4.  parol  evidence,  proving  that  the  said  assignment 
was  made  to  Adam  Bickman  the  plaintiff,  in  consider- 
ation of  his  releasing  Gmfe  JktmM  fim^  tlia  prison 
bounds,  (tw  whom  James  .tfmoU  wasone  of  the  sureties,) 
and  also  discharging  the  said  George  frofn  some  other 
•claims  he  had  against  him; — that»  at  the  time  of  the  a^ 
fitj^ment,  James^  ArwAd  was  intoxicated;  but  whether  to 


Jk  tike  4M  tkar  of  the  CmnmoiiweaUlu  IX 

"ifc^lW  Mlb  i^enrfer  him  fncapable  of  transacting  '*^***» 
Iniaessy  Appears  dottMhil;'*-4hat,  afterwards,  <<  when  he 
«  wfltfiwt  twry  maA  intoiticatedy  but  in  a  condiHan  to  do 
^%ikhtt8$9^  he  declared  Mmself  satisfied  with  what  he 
Ml  iOM>  "ttaiC  IMtnuisfer  was  good,  and  that  Bidkman 
^mmM  gel:  Ms  iMmey: — ^fliat,befbre,  and  also  at  the  time 
H^  ^tlisBtu&t^  tii6  tfMtrtnnent  of  assignment^  James  Jtmold 
t&pLmMHy  diechkred  Ms  nnwUKngness  to  make  himself 
lahtejrifattt  he  wmH  sign  It;  if  it  wonid  not  have  that  ef- 
tseti'^^Mtltb  Ad  not  Intend  to  be  liable  on  the  assign- 
««iellt^"MloAly  to  give  e^Mrge  the  right  to  the  judg- 
*^ft1»  Ae^eittent  mentioned.^  flie  Jury  found  a  ver- 
ilellftr  fli6  fMnlMf/  subject  to  the  Courtfs  opinion  upon 
<te  duitfim  t*t ,  wMch  being  argued,  judgment  was  pro- 
MMWuO  ttcmrAiig  to  the  Verdict;  and  that  judgment  be- 
ii^  aflfciini  My  Hie  iSuperior  Gouit,  the  defendant  James 

4M{ ifeo'lll^  Appelfant,  to  shew  that  a  deed  executed  by 
fts  V*M,  quoted  Bulkr^B  W.  P.  172,  citing 
» ill  whidi  h  was  decided  that  intoxication 
-'gMratt  ift  cfvldcnce  on  the  plea  of  fion  est  factum; 
\  ▼.  fnOetf  1  IfhstL  164,  and  Wigglesw&rth, 
W  flfcwjK^  ftL  ^Hg  79.  ^  contended  that  Jamts  AmM 
^ttttMiq^MteofbiMi&i^wlienhe  executed  the  assign- 
inttty'ttMl'  roi^  meant  to  make  himself  personally  liable 

#«i*m.— The  argument  Hiat  James  Amcld 
wo«ld  have  l>een  proper  before  the  jury; 
tat  Ikto^MMMiit  waswrested  flrom  them  by  flie Demurrer 
tettottMeitce*  Is  it  competent  to  a  man  to  do  this,  where 
A» gyMflteis  douMlU  and contradlctory?(a)  The  Court  (a)  jritw. 
l»Mt  Hw  py<(qper  trlbwal  to  weigh  the  testimony,  A  par-  TJ^,^^' 
^^  1  ■■     ffay  to  EiFidence,  must  admit  erery  inference    '^^* 

be  Amwtt  «rom  it  by  the  Jury;— (5)  that  is,  the  {h)Si^hem 
mfiigt  be  taken  most  strongly  against  the  party  ipij^^.  ^ 


%  contrwdlctory  as  to  Jamts  AmoWs 
addicted  to  intoxication  are  not 
obtained  the  benefit  of  the  con- 
Us  wMer  fHT  his  brodier  was  discharged  fi*om 
cMMjr^-^IltoiJeiloii  is  no  plea^  unless  the  party  was 
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Siifmm  Cmt^t  ^Jfp$0l$^ 


abftcaU  #  . 

CaU  in  replju-^Noc^ticfaitim  cwti  H  lOkivdl  Ami  tki 

Then  iB  m  coDlratel^  ui  the  tMteoagr  4^ 
intoxieAtkni. 
Someothor  otyactmia  Mour  to  tiie  dmm^i  <hifl|^ 

I*  The  fcm$9l  of  the  jv^gmattt  i^dnrt  the  Jmimtth 
magr  itsctf  be  remrsed^  A  fidl  CmH  hei^bas  awwfleda 

j{.  •li«iMfipiil4MMtlieiii  thi»«a«i,b«(  CmmM^9t 
Debt;  the  contract  beuig  wkIn*  eeal* 

XFtdc&iifii.  The  ik^eima  whtoh  reiTDrsed  4be  jildgPMt 
of  the  Gouty  Coapt  was  iattBi^at  Id  aiithoTOe  tUiia»> 
tion,  whether  floch  reveisal  wae  ri§M  or  wron9# 

2.  Tlie  sealed  inntfmnnt  nf  nmignwwi  wHjMtfte 
jrmindloftta^aetiDBt  bat  onljr  fadaoNntii/ th^rolpw 

Jiidge  RoANB  delifend  the  CqaH'e  miiaiiiM>   . 

The  Court  afirms  thcj  jadgtneat  of  the  gaptgtor  C^m 
aArmiiipthetoftiie  CMatjrCottfft,  on  Ihte  po(imd»i»- 
flwt  the  MRMifidafr  of  the  judgmept  agtwd^t^^ho  uwifigmij 
^oesnotaiipeartohajre  beea^itt  ooatonipiallNiaf  thoap- 
peUant  at  the  tuae  <tf  the  ccitibMiet»  bat  thot:aU  Uo  olgo^ 
tionsto  eagaghif  in  that  Gonii>act  had  aelatjiin  m|f^># 
the  inabi  vency  of  the  JiM*ioag;«>-aad  oa  <|ie<wKhttr  j||iiiia4 
that  his  aoftent  to  the  ooatroftf  thfio  attfl<yat»x^yaa 
j^ivea  when  be  was  not  disiMed,  ftim  oogtvaotiafl^  hjr  ua* 
.toxicatioa  or  othwwine.  .  . 


^ihscicW^  Keys  a^atiwf  MTatridgie. 

rtk  rtT  After  a  verdict  for  the  plaintiff  in  assumpsit f  for  Si  02 
ploy  uftd^iy  damage49f  tiie  defendant  moved  for  a  new  trial,  and^  his 
.  a  Mibttitiite 
to  perform  hi* tour  ofdirty,<w//Jbarfi|>>s  At^BirtaimifliiOi  mi$mm$ilim  n/Sf^^ 
cannot  recover  back  the  money  paic^  upon  the  |;round  that  the  defendantf^m  re* 
pairings  to  the  place  of  rendezTOns,  and  comraencinp  the  march^  wasdBMJiitffMl%s  a 
cupemumenifTt  and  thaftfwt  nev«r  patfomid  tha.ta«r .«C  d«l|r> 

3.  Upon  the  Courtfa  oyerrafincf  a  deAmdant^  motSod'  for  a  wm  tM^  Ifhe  He  a 
bOlorExeeptjpnf  to  iU(c|i  jmaion,- itatiiiti^  all  the  /^O^ttwd  to  thejoiyi.frfp 
'  which  It  appears  that,  upon  the  "Emeriti,  the  plaihtiflrou^t  not  to  recorer;  the  jucl^- 
ment  ought  to  be  reverted,  and  a  new  trial  gnnted.  ... 


lb  tibe  4Ut  ftof  tf  tike  Ci^mmmwMUh.  19 

#li#l^Jri  tr  tfie  Courts  iM  aBffi  of  Ex-  M^rmnr; 
ceptkmsy  stating  that,  «« opm  the  trial  of  tUs  cassei,  tiie  ,J^^^ 
«plMiMti#»»  Wfyirl  Ms  atttoii,  pwmd^  that  h^  was  en-      Key^ 
^wBrt'fc  «  ornqpaay  of  nMia  in  Warfitngton  CJonntjr;  ^^^ 
«tM^lHtte3n«|Hl«li8»paftoriteffllt^  MVittfidr^. 

^MmMCttllBd  fcr  bj tte  comtftated  authorities  for  ^ 
^fm^pumi  sf  Mbndln|p  NaHMk,  a  ^own  abo«l490  mUes 
»ilrtaiit  Irom  saM  County  of  WasMng^toiif  that  Ihennm- 
^ti>  twfuir«l  fMmtheConiiiaiqrtowhidilhopIaiAtiff 
«<Mii^ed  iMNpe  ^btattod;  bttt  ihan  beb^  a  *MkAemicy 
^hk  mymhBMmstniM  osaipaaj  belonginj^  to  the  roth  Ri^ 
»«A^ftt0Ok  place,  by  order  ofthecomman^g 
to  supply  the  said  defiideney,  wben  the  pbdntlflT 
and  taken  as  one  of  the  said  rifle  company, 
«««l|ait  npon  4he  irrt  gofiiaitioH,  wMdi  ifas  to  march 
^m  a  fo«riday8;—4iat the  plaintiff;  shertty  after  fliis,  de- 
^llfMMi'ts  fcu  Jrftodant  a  horse  worth  065,  and  S62 
«'m  oaiOi^ts  go  as  a  subMftole,  and  perfbrm  bis  the 
^mH  pfaMM'stour  of  duty  to  Norfblk,  according  to 
^^m  MfgMmmik  then  made  between  tiMm;  tlmtthede- 
^ftMisHl  iMde  'fr^Nuraillons  to  perform  ftr  tiie  pkin- 
'  MM'4Mr  #f  4«ty  as  Ms  substitote,  at  constdenMe 
^*iaMlw«9MGeived  by  the  C<Hnrt  Martial  as  a 
the  plainlMI  and  the  proper  dHcer,  in 
^cMirtftqiiftwe  -thfarsof)  giw  Ae  plaintiff  a  rq^riar  dis- 
*MMt(e-*#Mn'  peiM-^ng  said  tsurj  that,  alBw  days 
"•MaWAi^  Vi^  said  mSMia  composing  the  fiietrequisl- 
^ihi»  #Bi<i'mieiedT<s  ^mawJi,  and  the  defendairt,  pnrsn- 
^ttrtf  to -said  orders,  marched,  witfi  the  rest,  tottese^n 
f  Ibrdr  II  few  miles  Astant  from  Ihe  place  of  rende^- 
at  wMcA  ptice  the  Liei^tenant  Golond  of  sa^ 
^Couty  of  .VasMngbm,*  being  the  ccnnmanding  ofilcer, 
«fadhig  ftilf  he  had  more  men  than  had  be^  refidred» 
4»ttiB  said  troops  by  his  order  drew  lots,  to  ^designate 
bi^  aoMkiia  who  should  return  to  Iheir  honied;  that  &^ 

was  one  of  those  who  drew  to  return  home,  ' 

gVFt  him  a  disdmrga 
said  tour  of  duty;  luid  the  drfendaat,  ) 

«|kBP0npon  retmned  home,  and  dad  noi  go  any  ftnthra*  * 

^UrtBwaidi^  UiiHiii^  which  was  all  the  evidence  given  in  \ 

i»MnMMrtiMdMini»oMo/t        .        .      i 


^  ik^fmm  Oourt  ijf^i^pmU. 


^^'      defiBiidMtappettM4»«itiOo«rtr 


Key*  ii^iUhm  ftetbeappdlaiKt. 


y. 


IfTalndce. 


Judge  JtoAioBi  iMMMced  tlie  CmHrtte  opMon*  te*^ 

The  Ju^rment  dtm  Itemize  refOMd,  airil  s  M« 
Iviftl  gnuitod. 


Decided,      Stott  ftod  otbers  o^imt  Baakerrille  and 

1.  Where  "^  f^pc'^  ^  ca^ifiijm  of  FHttlMt  JESeM«%  fifed  • 
the*  Bdi  in  Bill  in  the  Supmor  Court  of  Chancery  tout  the  fiiiclM> 
defeXZ  ^n»>^<^  Oiatvict  apOnst  BaskeraiUe  and  oAfaoNi^  statins 
not  onKr'fbr  that  Xtmmm,  io  DeoeBftber  I7^7r  eaenrted  «  dead  of  tiMt 
^T^p&r^  Alftarawdotheri,  upm  certain  proipwl|r,  ineliuSag  A 
butiVoUiertnct  of  land  called  the  Co^m*  Mine  tva«t»  of  4M* 
Ih!^'^d^«<:«^»^^3iudunghani>  ivbieh  wa%  atanvanla»iiiaiaf 
cree  for  the  1790»  re-eunrj^red  and  patented  to  the  aaid  Aofar  and 
g^J^^S;;  othiOT,  lor  the  p^^ 

decree  du-  of  nrhidi^  the  said,  tenci  of  land  was  net  to.be  l_ 
3^f^2ltoffe«^  ^  unless  ahsoluteljr  maoasaaiyf^thft  it  wip  pot  i 


t^er^jo^i^  aairtofesQ^to  tbe  sajd.Iand^.whaahhad  deaeended  to 
ed:-but,  if  it  tbe  coHfdainanta  M  oorbeirsof  ISmmm^  that  JbukeraUh 


^f^ti^t^  and  others bad#  upon  prebmom unkMvnto the  i 
something  nantSf  taken  possesfiion  of  sundry  parts  of  the  lapdi  ami 
>^«^®'*-tfaerefi>retfifB,prarerof  thiBBillwras  to^  xeooiw  the  po»- 
^^new^aessionf  for  ae  account  of  the.  prv^ta;  and  for  general 

aiBrmsnce  The  defendMte  hff  ^ir  aUBW^  exee|ited  to  the  joxhh 
iS^  ^.  diction  of  tbe  Court»  hecauee  themattera  in  theWJl  veto 
judice  toMijicegntoable at lav$  and alaodaimad tiie landi ae pnreba- 
S^'pi^fT^i^  without  notice*  from  WiUim^  eaMmrty,i»i>fhamtt 
may  be  ad- waa  patented*  JunejiyStlh  17Ar« 
M^.  ^  I^  appeared  by  £;ihihits*  tiiat  nPatent  for  the  Lud 
actually  issued  to  Ooiftm^  on  tibat  day  I  and  that  the  4e- 


1817 

•ad  otlien  the  tncbtees  ftfeMMid,  ITM  nade  Ml  A^ 


<<tluU  Jtt»esCaknfliMkadflMdeat«f¥^  ot^n^ 

««ffhk3b  JiBHiiit  Jawmm  kaA  «mmiIm(»  and  aUaiaad,  on  B^sk^e 
K^Jte «tk.fif  fcw  17«g,  a jiilpam  of  tiio CcMoii  ui  kw  ^ ''^^'^ 
<«  fii^wv,  with  ail  ordcartl^  A^«t0BtdMdijgHM  tohkD.^' 
»  Umi  d^MoiliM  aC  Mm  FmHmMom,  Bvani^j»  of  Bock*^ 
taghaaiy  piOTOcly  thmthe  wrreyed  the  land  filr  tMbtrrff 
flone  yeuv  past;  and,  at  that  time^  ChMerry  and  Bas^ 
kniUe  lafiNmed  hiiii  it  was  called  Kmrnanfs  Mine  TtojCsU 
A  Menmrandimi  firom  the  Land  CHBce  was  jHrodnceditt 
<he bfowii^  words*  ^  6  June  1768.  GraiU  to  Wm.Xii^ 
^mmljmi9wwvii>  BuMn^^um.  Fhidno  grant  in  flie 
^wusm^  irfli.J3Niii0fifro«  1764  to  1774.  Mm  Dawm^ 

Tmom  disauMd  theBUlf  and  liie  ylain- 


-  i€Wi  fiv4»  Affalfattte«^--anie  deeree  is  erroneons,  1.^ 
hsumaeiiia  jndgMsar  on  the  OomH^  and  the  OmI  of 
ftwBl^'(whicli  wm  Ally  foeordsd»)  wweimpHed  notice 
%HkMerff.Wki  those  who  parehaBed  under  hini  airt 
;t9him,  aadthedaedatothe  pevseM 
^  hiaa,  were  v^M  against  MOmmmuiii 
ift«y  heeaosetlieiiMie,  and  general  noto^- 
liel^of  tho  bmif  were  likewioe  notice,  iriiich  aflbeted 
BiBiiiy  sflid  tiie  porohaeem  from  him. 

^MdA  Ottfc  the  iDohoate right  to  a  Patent,  obtained  bja 
^Bfiinsa  in  livranr  of  a  CarcmUr,  is  not  barred  by  kngth 

r  #ieMhiiiii  em^iw.  This  caae  presents  ho  real  dURcnl- 
^  Tteciionnotanoesarestronger  infltvoarof  tbeap- 
petteeoy  who  claim  by  the  prior  patent,  than  those  by 
pal^U  prevaUed  in  ^liand  y.  Or(miwdlf4 
fmx  156^  ud  fiteoMRum  ▼.  JMarMa,  ifrul.  983. 

»Bill«»  tUo  irf  the  qipeHants,  can  flimish  no 

ibra  decree.-^T1iere  is  no  allc^tion  that 

>  ever  was  in  possesion,  or  that  he,  or  any  claim* 

r^htas#<ifli6r  seUhlbot  on  the  land.    When   8ad- 

ff  it  fi|q»eared  waste  andnnapproprl-' 


ttod*    How wMitfbotHid  to tdie mnOm c/t anb fummtfi* 

ihg  bffbre  tte  OoukU,  iqwii  Mk^t/mft  Cftuat  agtUmI 

b^ii^    CArifttM  itt  Hie  ymt  1767  }*^If  lie  was  ii»  b«md,  was  not 

«<^»      iawwMWi  eqiaHy  fcoMri  to toice  ttdic^  <>f '<te4krry^<  pro- 

9iikeniii»  oMdi^ toget  Ui  palMrtf    Be ainoM  iMtfre^fiDMteif  Mm^ 

^•ti'M*  aocMdfaq;tottede0iiMia^«teiHi^OI^ 

if  eadkenf  had  kaown  of  tfaejadgment  in  ITQSTv  iM  Ml 
iMaontobslimretbeefaniabMrioAed^  elMie  JnAnMiluid 
|pkBii«i8t0ptogetaera]i^  and  teii  not  IftlHp  pmnmi 
fijon;— but  if  Ae  liad  Mtioe,  the  present  «9)|piMi»  are  «!► 
litM  toprotoctim;  terf  beiny  pioreiMseni  trtOioat  ii». 
tioew 
1a  JVbtmU  V.  GiNiii^  Jfaiiw  !weM  vvriow 

:  that  oaae  Qmm  thia^  partiedariy,  maitonid 
i  by  the  patfy  ifl  whoae  fimwrtbeoMjodgaMit 
was. 

Anatbeifdfifept  ia  the  IKU  is,  «iat  tte  TriiatoM  «re  iiM 
asade  partifib  ThiaiafiKitiaiiolbiiigiiioreduuiaii  J|^eft> 
aieat  hgnaiihft  ia  Okummy  by  the  ecahiy  qu§  $inmi  Agftiast 
j^ttM  pwiMMit  prvytag^tbai  heaiay  botunmhait  of  poo** 
eeaatonji- nllftdgaiy  satiaiacttaB  of  tiie  Daed,  «i4  a  re- 
aaWHg  Iwat  in  twroor  of  the  piaiaiiK  4kii«ly^ke  aatt 
ahauld  have  beea  afaiaat  the  IVnBte^* 
;  IMBMPmtfareeiaagehddby  ^memtliitiarfaiHi.  f&t^ 
kj  thia  proceedittgy  Iktsf  am  all  joined  ia  oneEyjitiaen^ 
and  Mule  to  defend  eaiehotliei^a  titfea^i^Tlna  too  is  wwiig. 
FFirt  in  reply*  This  ia.aai  an  J^acfm^iU  in  Chancery. 
The  ltg$X  ikds^  waa  in  the  trustees^  net  in  the  oooqplain- 
ante,  who  therefore  could  net  bring  EjectaMnt^  bat  were 
ibiwtn  to  a  Court  of  Eqidly  for  relief.  If  proper  parties 
were  not  made,  the  chancellor  should  not  have  ^iaaMan- 
^  toe  BiUt  hut  granted  leave  to  aiheadit;  vdiereupon>  if 
such  amendment  had  not  been  made^  the  Bill  might  thm 
have  been  dismissed. 

Hie  cases  of  JVhlofuI  v.  Cromwell,  and  Baosemanv^Mir'' 
tin,  did  not  relate  toandent  claims  ander  Orders  of  Coun- 
^dly  but  only  to  daims  under  the  Land  Law  of  1779.*— 
The  Orders  of  Council  were  kept  alivie  by  Aeto  oT  Aa- 
aemblyy  -repeatedly,  giving  time  to  make  surveys  upon 
Hum.  fl!aAerf9ther«€6rehadiforighfybyhisEft<^,%o 
prevtfit  the  appdlants  from  getting  the  advatitage  intend- 


A  tke  AIM  Fmr^ff^  CommmiwealtL 
fd^liir  IMP  Iqr  ]HMm  Arts.    Itk  etidort  tM,  irhett  te 


■Mde  tiiit  Entry,  hthmwet  lOmm^M  prerioM  rigbi     ^^^^' 


wi  jMKftt  t»  teve  givm  Unu  or  Ilia  htibrB,  m^i€t;  if  si^ti 
Th0*Mc«ioMMkin  tern.  lih^LMd  OAMMwm  to  itt-  Basklrrine 


,1V  PijffiPti  ^Mgihit  te  be  reTcwd»  nd  cause  sent  bttd^ 
IMNviF  fftftlMy  Md^  I  h(^e»  witb  kave  to  oiaiie  oiiBr 


yWitw.  Wlwe  Hub  stetNwmta  in  te  BiU  an  so 
defective  tbat  the  Court  canqot  deoree  iqMm  it»  Mcb  de- 
telisB^.Mved  bytheAldttkml  dtfectef  tiie  wMt<tf 
IMUBi- jaytjeg^  TIm  CMrtdmild  afirm  tlie  decrie,  h^ 
S»iB  itlii  JKU  waa  properiy  djaauaaed^' '  twit  the  c—im  ita. 
such  case  is,  tiiat  if  it  appear  probabk  that  soUiethitig 
mgr  V  vaoQveiedy  hj  a  new  Bill  stating  flie  caae  pro- 
iKp^.the  Ckturt  will  add  a  daiiaa  deolariap,  tiAt  Meh 
il||bn|aiiQ»  aMO  be  tattftaa^  ]»^^ 
■vgr  he  toom^t  to  leeai^r  tin  jnt^er^y  in  contoonway. 

.  »a5ipiw|iitoiptiai  af  this  case^  ^  Gaurt  iaef  ofdidoii 
t»  mBbm  flie  decree;  hnt  tbia  aflm  anoa  b  to  be  in  it  bant 
p!H|ii4iW  Jo  any  othaMirit  the  lyptUaala  vmgt  be  advised 


Winn  against  Bowles.  SoTMair 

'  "^WRS  i*ai9  asuit  in  the  Superior  Court  of  Chancery     i.  rhe 

Ibr  AblKiShmond  toistrict,  brought  by  Thomas   lr^nn,n«^*  <^^ 

^Mr.  ii^iSbaSt  ienjamin  Bowles,  administrator  of  Mary  Wdto  de^ 

|!lrtrtki,,^eccaa^,  and  Augustine  Bowles,  ^«*«"<Ja**ts,-— JJ^^W^ 

\.  jSf'^  tfbconnt  isf  the  assets  of  the  said  decedent,  and  to  in  a  Court  of 

V^eilTer.  (among  other  clsums)  the  principal  and  inter^t  ^g^'^ ^j^, 

Wft'Sontt  'fivr  4821  Is.  Sd,  executed  by  the  said  .Miiryed  before  the 

IKlb^  tf  mme  time,  to  John  Winn  executor  of  He%e'^^^^' 

*^'«'»-    ■   ■"       '*  bimto^eat 

tbeaoiaimat*  is  not  imptined  by  tfaaH  aittate;  hut  the 
e  and  aooitionid  to  the  former. 


Supreme  Cmrt  of  JlppetUs. 

Uah  WUm  deceased^  and  by  flie  bM  executor  aasignedf 
to  the  plaintiC 

The  ctose  b^^  heard,  on  flie  BiD,  Answers  and  Ex- 
hibits, an  account  was  directed  to  be  taken,  of  Benjamin 
Jltnt'ie^'Aadniiiiistration  of  Ihe  estate  of  Mary  Bowles; — 
in  pursuance^of  which  order,  a  Commissioner  made  two 
statements;  one  shewing  a  balance  of  S248  S4;tiie  others 
'Of  S103  S4;  due  ttie  estate,  the  Istof  January  1812. — 
But,  on  a  farther  hearing,  the  Bill  was  dismissed  vriXk 
^  Costs;  from  which  Decree  the  plaintiff  appeided. 

WUUam  Jfey,  jr.  fbr  the  appellant.  The  Chanc^hnr, 
instead  of  dismissing  the  Bill,  should  have  adopted  one 
or  flie  other  of  the  Commissfoner^s  statements,  both  of 
which  shewed  assets  in  the  defendant's  hands.  The  first 
statement  ought  to  have  been  preferred,  for  tiie  reasons 
given  by  the  Commissioner. 

The  plaintiff  was  not  bound  to  go  into  a  Court  of  law^ 
in  the  first  place;  for  Equity  has  concurrent  jurisdiction 
in  the  administration  of  legal  assets.    The  origin  of  this 
jurisdiction  is  not  material;  if  it  be  established  by  prece- 
dents;— but  it's  origin  will  shew  that  the  creditor  is  let 
Co^le'^^  into  the  Court  of  Chancery  In  the  first  instance.    The 
Sioome.    3  ptactice,  originally,  was  to  file  a  Bill  for  discovery  only^ 
'^^^*  ^  of  assets;  but,  as  that  could  not  be  had  without  an  ae- 
Aiexander.  3  eowiU,  the  Court  proceeded  to  direet  the  account;  antf^ 
11  nn^%43;  (^  prevent  multiplicity  of  suits,)  wmt  on  to  make  a  com- 
^^l^^fjr  plete  decree,  giving  the  party  his  debt  Iikewise.(a)    So 
Umd,  Co^  firmly  settled  is  this  jurisdiction,  that,  when  once  a  de- 
Tr%^^  cree  fpud  compuUt  is  made,  tiie  Court  will  not  pennit  a 

(h)Lat^im  Creditor  to  proceed  at  law.(fr) 
Ise^&^f.  ^^^  contra.  A  sim{rfe  action  of  debt  on  a  Bond  can- 
299,  mrtiej/  not  be  brought  in  equity.  There  is  no  averment  in  tiiis 
I'r^^t^sn;  **^'  ^f  "*y  deficiency  of  assets,  or  difficulty  of  getting 
Martin  v.  '  at  them.  No  proof  is  adduced,  of  any  of  the  plaintiflra 
1^^2/1^''"  claims,  except  the  bond.  The  cause  vrw  heard  on  bill 
Sroohi  V.  and  answer  only,  without  replication. 
^^  c!'  c.  Say  in  reply.  Upon  examining  the  auOoritieB,  tho 
183;  G^e  T.  Court  will  find  tliey  fully  su^wrt  ray  positim.  The  ju- 
c^c^iBwhL  risdiction  of  Courts  of  Equity  has  generally  bera  ob- 
T^A  » ^^'  **in^  ^y  usurpation  upon  the  Courts  of  law.  The  cane 
c!i63.'^'  «f  Dower  is  an  example.  The  Court  of  law  can  in  that 
case  give  i-elief; — ^yet  it  is  given  in  Equity. 


j^ 


H  ihi  4i$t  Teat  of  the  CommanweaUh.  tS 

In  fUtf  ease»  flie  other  daiais  in  the  BUI,  (exclusive  of  Kotbxbbb, 
the  bond  debt,)  being  proper  for  equitable  juri^iction, 
trlD  dra^  to  them  ^  Jurisdiction  as  to  the  bond  debt 

am. 

Jod^  RoAirs  pronoimced  flie  Court's  opinion. 

Tkb  ohjeetion  to  the  jurisdiction  of  the  Court  of  Chan* 
earj  ta  flbis  case  is  overruled^  on  this  ground,  (without 
d^cifiA^  on  any  other,)  that  the  preexisting  right  of  an 
ftfeignee  of  a  bond,  to  demand  payment  of  the  same  in 
it  Coifft  of  Equil^,  has  not  been  merged,  or  impaired, 
by  tiie  statutory  right,  since  given  him,  to  sue  at  law, 
jj^on  flie  ajsRslgnment,  in  his  own  name; — but  that  the  lat- 
ter r^Bedy  is  cumulative  and  additional  to  the  former. 

The  Dedree  is  therefore  reversed,  with  costs,  and  the 
cafltoe  remanded  to  be  proceeded  in  upon  the  reports  re- 
fiinied  in  the  cause. 


GFegory  against  Jacksons.  Dedded, 

Nov.  8,  isir. 


1.  A  ver- 


IN  Ejectment,  the  declaration  was,  for  <^ten  Me«- 
^*  Mages,  twenty  cottages,  one  thousand  acres  of  wood-  diet  in  Eject^ 
**  hmd,  one  thousand  acres  of  arable  land,  one  thou-  P^**^  ^^ 
^aand   acres  of  meadow  and  one  thousand  acres  ofpiaintifT,  in 
«^pa8ture»  lying  and  being  in  the  County  of  Meck-^IJ^ 
^loiburg,^   without  setting  forth  any    boundaries. —  tain  *' mm^ 
The  verdict  was,  «  We  of  the  Jury  find  for*e  plaintiff  i;*^^^^"^ 
*  bis  texlatk  yet  to  come  in  four  hundred  acres  of  land  par-  •*  prenuses  in 
^  cd  of  the  premises  in  the  declaration  mentioned,  and  r«^tioifmen^ 
^  kk  the  possession  of  the  defendant,"  &c. — ^with  no  far-  *'  tione(C" 
aor description.    Judgmentbeingrenderedfortheplain-2^°^*yi^; 
iff,  the  defendant  obtained  a  Supersedeas  from  this  Court  boundanesof 

liPfcfctom  for  the  plaiiitiff  in  error.  The  verdict  is  so  ^^^P^  ^ 
IBbeertain  that  the  Sheriff  could  not  deliver  possession  of  ^0^^  cert^n 
ftie  land  recovered.  The  very  point  is  decided  in  Clay  v.  supply  such 
MK^    1  Mutf.  162.  ^^rtahi^ 

Bauldin  contra.  There  is  a  difference  between  the  Ver-  warrant  a 

dMs«  irf  that  case,  and  this.    The  verdict  now  in  ques- J^^f"^* 

upon  it« 

titn  is  not  to  be  distinguished  from  a  general  one.— 
Klfemigh  the  declaration  demands  a  thousand  aci^,  yet, 
vox.  vf .  4 


52jS  Supreme  Court  of  Jlppeals* 

NowiBM*  if  four  hundred  only  are  really  in  controversy^  a  general 
,^^^^^.,^^    vr.  diet  is  sufficient. 

Gregoty        Such  cei-tainty  as  will  enable  the  Sheriff  to  deliyer 

J   ^oni    P^88^®®*^**>  5s  ^^^  required  in  Ejectment;  for  Ihe  lessor 

of  the  plaintiff  is  to  shew  the  Sheriff  the  land»  and  take 

(a)    Cot'  possession  at  his  peril.(a)    Suppose,  the  declaration  bad 

j^,  1  ^'    demanded  «  four  hundred  acres  part  of  a  larger  tract,'^ 

Burr.  629;  iu,d  the  Jury  had  found  a  general  verdict,  a  Judgment 

We9t,5  Burr,  upon  it  could  not  have  been  set  aside.    The  verdict  in 

^^^*  this  case  is  in  the  same  words  wttii  such  a  declaratioii 

and  verdict* 

The  case  of  Ctoy  v.  White  was  on  a  spedal  verdict,  in 
which  greater  particularity  is  required  than  in  general 
verdicts.  In  Ihat  case  too,  it  was  uncertain  whether  the 
plaintiff  was  entitled  to  recover  at  all.  It  did  not  appear 
who  was  in  possession  of  the  ninety  acres,  or  against 
whom  the  plaintiff  was  to  recover. 

Was  it  ever  demanded  of  a  plaintiff  in  Ejectment, 
upon  a  declaration  mentioning  only  a  certain  number  of 
acres,  that  he  should  shew  in  what  part  of  tlie  defendant's 
possessions  they  lay? 

Widiham  in  reply*  The  Jury  have  said  that  the  plain* 
tiff  is  entitled  to  his  teim  yet  to  come  in  400  acres  partoS 
the  premises  in  the  declaration  mentioned.  I  say  what 
part? 

This  is  not  a  general  Verdict*  If  the  suit  were  for  ai^ 
undivided  Titoiefy,  and  the  Jury  found  the  plaintiff  enti- 
tled to  an  undivided  tenth  part,  there  would  in  such  ver^^ 
diet  be  no*mcertainty.  But  in  this  there  is.  "There 
should  have  been  an  Order  of  Survey,  and  a  finding  by 
metes  and  bounds.  The  cases  in  Burrow  are  cases  of  gen* 
eral  Verdicts,  for  whole  tracts*  There  is  no  case  where 
such  a  verdict  as  this  has  been  supported. 

Where  the  declaration  is  so  defective,  as  that  no  judg- 
ment can  be  entered  upon  it,  I  think  that  even  the  act  of 
Jeofails  can  not  cure  it.  Here  the  defect  is  not  in  the 
Verdict  only,  but  the  declaration;  and  not  in  form,  but 
in  substance^ 

Judge  HoAKE  pronounced  the  Court's  opinion,  that  the 
Verdict  in  this  case  is  too  uncertain  to  warrant  a  judg- 
ment for  the  appellee; — in  this,  that  it  does  not  suffici- 


In  the  AUt  Fear  of  the  Chmmonwealth^  27 

jmMj  designate  the  boundaries  of  the  400  acres  of  land,  Novimbek, 
wfaicb  they  find  for  him,  nor  refer  to  any  certain  stand-    ^^^.,^^-i^^ 
ard  by  which  that  defect  may  be  supplied.    The  Judg- 
ment is  tberefoi*e  to  be  reversed,  and  a^mrr  de  turoo 
Mrarded 


Muse  execHtar  of  Uefieman  against  Vidal.  2^|  g^  I'gir. 

THE  declaration  in  this  case  was  in  the  following   i-  Trespass 
words:— Middlesex  County,  to  wit:-->«  ITMiam  Oeorge'^^^'^] 
«<  Filial  complains  of  Henry  Heffeman  in  custody,  &c«  of  is  the  proper 
*«  a  plea,  for  that  the  plaintiff,  on  tlie  22d  day  of  Decern-  *J^*  *  j^ 
^her  1807,  at  the  County  aforesaid,  was  possessed  ofticeofthe 
^  seven  n^ro  slaves,  named  &c.,  of  the  price  or  value  of  JJ^^^J^ 
**  TOOlf  and  claimed  the  said  negro  slaves  to  be  his  own  &  corruptly^ 
<«  IH^per  slaves;  and  the  defendant  knowing  that  the  J^j,^iU^ 
^  plaintiff  was  possessed  of  tlie  said  negro  slaves,  and  oppress,  and 
•♦  claimed  the  same  as  his  own  slaves,  and  the  defendant  l^^*[aw^ 
«  knowing  that  the  plaintiff  did  not  conceal  the  fact  of  the  issuing  a 
f<  saidslaves  being  in  his  posses8ion;yet  the  defendant,  act*  n^by^- 
f<  ing  in  the  character  or  office  of  a  Justice  of  the  peace  for  *»i«  whereof 
**  the  County  of  Middlesex  aforesaid,  on  the  22d  day  of  forcibly  eu- 
«<  December  1807,  at  the  County  aforesaid,  did,  indlici^^  ^® 
^  ousUf  and  corruptly ,  and  with  the  intent  to  injure  and  dose,  and 

^  oppress  the  plaintifff  and  without  probable  cause^  issue  ^^^*  *"^ 

•  ••*.  I  caines  aw^y 

•<  his  certain  wntmg  directed  to  one  kelson  Stamper,  fropn  his  pos- 

<«  Constable,  or  any  other  Constable  of  the  said  Counly,  ^^v^*^" 

*^  whereby  he  stated,  tliat  an  information,  on  oath,  from  which  he 

«*  John  Roane  adm'r.  of  Thomas  Roane  deceased,  that  p^>^^ 

ff  Jady  a  negro  woman,  Martha,  Seana,  Noah,  Caty  and   2.  The  form 

^  two  other  children  had,  within  ten  days  then  last  past,  ^^^  *^^**' 

^been  feloniously  taken,  stolen  and  carried  away  out  of  such  action. 

^  the  possession  of  said  John  Roane  administrator,  IVom 

^  the  plantation  of  George  Daniel  deceased,  in  the  coun- 

M  iy  aforesaid,  luid  that  the  said  John  Roane  had  probable 

**  canse  to  suspect,  and  did  suspect  tiiat  the  said  negro 

^  slaves  were  cmicealed  in  the  house  or  houses  of  William 

^f  €korge  Vidal  of  Urbanna,  and  of  the  said  County,  la- 

^'  bonrer,  and  that  therefore,  in  the  name  of  thofCom- 

^  monwealtb,  he  authorized  and  required  him  witii  ne^ 


d»  Bupremt  Court  of  AfptgU» 

NoTEHBXB,  i(  cessary  and  proper  assistance  to  eater/in  the  ^y  tim^> 
^^^^  <«  into  the  house  of  tte;  saidf  ITittiam  &6orjr«  Fiula^  and 
Muse  ex'r  of"  ^^^  diligenfly  to  search  for  tiic  said  sUnres,  or  aiiy 
Heffernan  i*  part  thereof*  and  if  the  said  slaves,  or  any  part  tfaere^ 
Tidal.  "  ^U  should  be  found  upon  such  search,  tliat  he  should 
*<  bring  the  same,  and  also  the  body  of  the  HsiA  William 
*<  George  Vtdal  before  him  or  some  other  justice  of  the 
**  peace  for  the  said  County,  to  be  disposed  of  and  dealt 
*«  with  according  to  law,  by  virtue  of  which  said  writing 
<*  the  said  Stamper  did  forcibly  enter  the  cfewf  of  the  plain- 
<<  tiffin  the  County  afcuresaid  on  December 23d,  1807, 
<<  and  did  taJze  and  carry  away,  out  of  the  possession  of 
'^  ^G  s^id  Plaintiff,  the  said  negro  slaves,  named  &c*, 
<^  and  delivered  the  same  into  the  possession  of  the  de- 
<^  fendant,  who,  thereafter,  on  the  same  day  at  the  Coun- 
<^  ty  aforesaid,  delivered  the  same  into  the  possession  of 
<<  the  said  John  Boane,  to  the  g^^^eat  iiyury  of  the  said 
<f  plaintiff,  and  against  the  peace  and  dignity  of  the  Corn- 
er mo^wealthi  whereupon  the  said  plaintiff  saith  that  he 
f\  is  iiyured  and  hath  damage  to  the  value  (tf  lOOOt^  and 
**  thereof  he  brings  suit  &c." 

A  demurrer  to  this  declaration  was  filed,  and  after- 
wards withdrawn.  The  cause  was  tried,  in  the  Superior 
Court  of  law,  on  the  plea  of  not  guilty ,  and  a  Verdict 
found  for  the  plaintiff  for  36/.  damages; — subject  to  the 
Court's  opinion  upon  certain  points  reserved,  viz*  whe- 
ther the  plaintiff  had  set  forth  in  his  declaration,  an^ 
cause  of  action  against  the  defendant;  and  if  so,  wheth^ 
he  could  have  remedy  therefor  in  this  form  of  action.—* 
The  defendant  died  after  the  verdict,  and,  by  r4>nsent, 
the  suit  was  revived  against  EUiot  Muse  his  administra* 
tor;  after  which  the  Court,  being  of  opinion  that  the  law 
was  ibr  the  plaintiff  on  the  points  res^^ed,  entered 
judgment  for  him,  whereupon  the  said  administrator  ob- 
tained a  Supersede(^8f  from  this  Court. 

In  the  petition  for  the  Swp&rsedeas,  it  was  contendedtbat, 
*^  if  the  defendant  was  liable  to  any  action  at  all^  itoug^t  to 
<<  have  been  Trespass,  and  not  Case;  and  therefore  the  de- 
^<  fendant's  demurrer  ought,  for  that  cause*,  to  have  been 
*^  sufrtained.  1  Chitty,  137. 
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The  partim  beuig  called,  and  not  af^Mering,  Judge  Notsmbu, 
BoAMjR  pronoiincei  tkis  Courtfa  opini(m:i—  v.^^^^ 

The  Court  considers  this  action  as  an  action  of  tres- 
pn$  Tt  «t  arwM;  and,  thus  considering  it,  affirms  the  judg- 


Ouval's  Executor  against  Trent's   devisees  Decided* 
and  others.  ^sTr"*^ 

W11.1.1AM  DuvAi  surviving  executor  of  Bjobert  Bu^  tor,  having ' 

vol  filed  his  Bill  in  the  Superior  Court  of  Chancery  «wr  obuincd 

judgment  a* 
the  Richmond  District  against  the  sons  and  heirs  of  Pe-  gainst  the 

terfidd  Trent,  the  devisees  and  executors  rf  MexoMder  ^^^^|^ 
Trent  deceased,  Richard  JVl  Tenable  a  debtor  of  Peter*  the  debt,  is 
field  Trent 9  and  other  defendants*  The  object  of  the  suit  take  out  es. 
was  to  get  satisfaction  of  two  Judgments  obtained  in  the  ?^**?°»  ^®' 
Genera]  Court,  by  the  executoi*s  of  Robert  Dwcal  against  file  his  Bin 
Peterfield  Trent  in  his  Ufe  time;  whereupon.  Executions  |^^^^5 
being  issned   against  his  body,  his  brother  Mexamder^^  perBontl 
Trent  became  his  surety  in  two  bonds  for  his  keepii^ tatea'cf  the 
within  the  prison  bounds,  in  which  they  bound  thtmsdve^  ^^^^tr 
and  their  heirsi^^ibose  honA8   were  forfeited  by  the  said  and  to  get 
PeterJUld  Trenfs  escaping  from  the  bounds,  and  judg- SS^Scre- 
ments  were  obtained  upon  tiiem,  in  the  County  Court  of  »l>  in  defiuik 
Comberlaad^  against  the  executors  of  Mexanier  Trenif  «onal  assets, 
the  surety;  but  no  executions  were  issued  upon  tl^^^^jjftcSviMnk 
judgnoM^nts.    The  Bill  stated  that  Peterfield  Trent  died  stances,  such 
iirteotate,  without  any  personal  estate,  and  much  involv-  ^led  ^See 
edin  drfrt,  and  that  no  person  had  taken  out  administra-  ^^otter^ 
tHNi;  but  Afti  he  left  real  estate  more  than  sufficient  to  Ma«r'«ex'or«. 
pj^off  Aejadgnients  in  question: — ^that  tkcre  were  no  ^•^"'*-^*^^** 
assets^  of  Jtlexmder  Trent  deceased,  an  which  escecutien^ 
mmld  be  kvied^tkat  the  said  Mexamder  Trent  devised  suk- 
dry  lots  of  land  to  be  sold  by  his  executcnrs  for  paym^t 
of  his  debts,  and  also  devised  lands  to  his  children:— 
tot  tbe  d^<»KdaBt  finable  acknowledged  himself  to  be  a 


$0  Supreme  CowH  oJAppeaJb. 

NoTBXBSBt  debtor  of  Peterfidd  Trent,  in  the  sum  of  lOOf.  at  letst^ 
.^^^^.^.y.,,^  and  was  willing  to  pay  the  same  under  the  direction  of 
DiiYBi'8  £z-  the  Court    The  Complainants  th^*efore  prayed  an  ac« 
^^^     count  of  the  personal  and  real  estates  of  Feterfield  and 
Trent's  Dc-  Jilexander  Treats;  a  decree  directing  their  claims  to  be 
^""^^fw.  ^  satisfied  out  of  the  real,  in  default  of  the  personal  pro- 
perty, and  payment  to  be  made  to  them  of  the  money  in 
VenabWs  hands. 

After  answers  filed,  and  sundry  proceedings  in  the 
cause,  Chancellor  Taylor  dismissed  the  Bill^ — "being 
<<  of  opinion,  that  the  plaintifi^s  coming  into  equity  before 
"  executions  were  sued  out  upon  the  judgments  of  the 
"  County  Court  of  Cumberland,  filed  among  the  exhi- 
^^bits,  was  premature." 

jyicholas  for  the  appellants.  There  are  several  reasons 

for  giving  the  Court  of  Equity  jurisdiction  in  this  case; 

1.  as  to  Peierfield  Trenfs  estate;  a  discovery  of  as- 

ni^ie&Co,  sets  is  called  for  by  the  Bill.(a)    There  was  no  repre- 

v.Banfu^§  sentative  of  the  personal  estate,  the  same  being  so  obvi- 

Wath!l6S,    ously  insolvent  that  no  person  would  administer;  which 

is  admitted  by  the  answer  of  the  children.    The  suit  was 

brought  in  equity  to  charge  the  real  estate.     Conflicting 

claims  of  mortgagees  were  also  to  be  adjusted;  and  the 

Court  of  Chancery  delights  to  prevent  circuity  of  actum. 

2.  As  to  Alexander  Trenfs  estate.    The  Bill  charges 

a  deficiency  of  personal,  and  a  devise  of  real  estate  to 

pay  debts.    The  Executors  by  their  Answer  refer  to  an 

Account  of  the  assets  which  came  to  tlieir  hands,  taken 

by  a  Commissioner  in  the  suit  of  JEM  v.  Archer  and  others 

in  the  same  Court    The  Chancellor  ought  either  to  have 

been  satisfied  with  that  Account,  or  directed  another  to 

be  taken. 

Pettrfidi  Trent  was  the  real  original  debtor.  A  Comi; 
of  Equity  ought  not  to  compel  a  Creditor  to  go  against  a 
surety  for  satisfaction.  Because  we  had  got  judgments 
against  the  executors  of  Alexander  Trent  the  surety,  the 
Chancellor  decided  that  we  were  bound  to  look  to  those 
judgments,  though  we  filed  this  Bill  endeavoui*ing  to  get 
iwitisfection  out  of  the  prinapaU    This  was  against  the 
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pri]ici]defl  cf  Equity^  and  a  harsh  application  of  the  rule  NormiB, 
that  relief  will  not  be  given  in  Chancery  when  it  can  be  ,^^^^^,^ 
had  at  law.  Duvai'v 

3.  A  final  decree  should  now  be  directed,  as  to  tiie   «^*^^  ' 
money  i^pearing  by  Venahle^s  answer  to  be  in  his  hands.     Trent's 
If  not,  the  Court  ought  not  to  dismiss  the  BUI,  but  to '^^'^^J^, 
tend  tiie  cause  back  for  farther  proceedings* 

WUiiam  Hdyfji^  for  Mexander  TSrmPs  executors.  1 
(riMMiId  be  glad  if  the  Court  would  make  such  decree  as 
Mr.  ^Tidielas  suggests. 

Judge  RoAiTE  pronounced  the  Court's  opinion. 

The  Court  is  of  opinion,  that  the  Decree  dismissing 
flie  Bill  is  erroneous; — and  that,  instead  thereof,  the 
Court  of  Chanc^y  should  have  decreed  to  the  appellant, 
as  Executory  the  sum  admitted  by  the  defendant  VendbU 
to  be  doe  to  the  estate  of  Peterjleld  Trent  deceased;  sub** 
Ject,  however,  to  any  preferable  claims  thereto  which 
may  exist  in  favour  of  any  other  creditor  or  creditors  of 
the  said  P.  Trent  deceased,  and  under  such  conditions,  to 
ensure  tbe  eventual  forthcoming  of  the  same,  as  to  the 
said  Court  might  seem  proper.  The  Court  is  farther  of 
opinion,  that,  as  to  the  residue  of  tiie  sums  now  in  con- 
troversy, an  account  should  have  been  taken  of  the  per- 
sonal and  real  estates  of  P.  and  *8.  Trents  respectively, 
and  tiiat  as  much  tiiereof  as  is  not  bound  by  superior 
claims  should  have  been  held  liable  to  make  good  the 
same;  applying  the  personal  estate,  if  any,  in  the  first 
instance. 

The  Decree  is  therefore  reversed  with  costs,  and  the 
cause  remanded,  to  be  finally  proceeded  in  pursuant  ta 
flie  principles  of  tiiis  Decree.^ 


tk  Supreme  Court  of  JfypeaU. 

^I^^^i'gir,        Bragg  and'othera  agtdnst  Murray. 

A  motion  A  foi'thcomiiig  bond  was  taken,  without  any  penal  sum 
ment^1«  a  ^^^^^"^^  ^^  *®  obligatory  part;  but  with  a  condition  in 
fbrthcomifig  the  UBUal  fcoTO.  A  judgment  was  obtained  upon  it  iti  th4 
^jJ^^^J^^  County  Court,  and  affirmed  In  the  Superior  Court,  t« 
pirt  whereof  which  a  Writ  of  Supersedeas  was  irranted  by  a  Judire  of 

no  penal  sum  ^,.    ^     _^ 
11  mention-   tnis  i/OUru 

b^«^^^     Upon  inspection  of  the  Record,  (without  argutnent») 
but  such      the  Court's  opinion  was  pronounced  by  Judge  Roakb,  aft 

bond,  with  !•  ii^^„ 
tiie  executi.^<>"«^8- 
on  on  which     The  Court  is  of  opinion,  that  the  judgments  of  botik 

J[^\s^  be  Courts  are  erroneous,  in  this;  that  the  paper  on  which 

quashed  on  the  judjnnent  was  rendered,  was  not  a  bond,  such   aH 

m  motion  for        t^   ^o 

that  pui^     would  justify  the  motion  under  the  Act  of  Assembly; 

^^^'^'  there  being  no  sum  mentioned  in  the  penal  part  thereof; 

and  that  the  same,  with  the  execution  on  which  it  was 

founded,  ought  to  have  been  quashed,  if  a  motion  for  that 

purpose  had  been  made.    The  Judgments  of  both  Cowts 

are  therefore  rtTersed^  and  the  motion  dismissed. 


Decided,  Oee  against  Hamilton  and  wife. 

Deo.  4^  1817. 

1.  The  SusAiVNA  HicKs  obtained  judgment  against  Charie$ 
fight  to  ismie  C^e^  in  LunenbiB^  County  Court,  March  14th,  1789, 
uponamdg^  and  immediately  took  out  a^  /a.,  on  which  the  retura 
b^"*d  b  ^^^  ^'*^  "  ^*^  efftcti^^  She  afterwards  married  Hamilton, 
^e  Act  of  and  they  sued  out  a  set.  fa.  on  the  judgment,  April  S4tii 
bfr*^"^  1812.  The  defendant  pleaded,  no  such  record,  and  the 
where  exe-  actof  Umitatums.  To  the  first  plea,  the  pkuntiff  replied, 
isguedindue  ^f^^e  is  9uch  a  record;  concluding  to  the  Court: — ^to  the 
^"J^^^f,**-  second,  that  z,fi.  fa.  was  sued  out  on  the  judgment  in 

effects,"  tho' 

more  Uian  ten  years  elapsed  between  the  return  of  the  execution,  and  date  of  the 

9cire  fadat. 

3.  Issues  being  joined  on  the  pleas  of  no  mch-recordf  and  the  Act  of  Limitations^ 
if  the  Juiy  find  for  the  plaintiff  on  the  second  plea,  and  the  Court,  without  taking' 
any  notice  of  the  fivt  pleth  enter  judgment;  sucn  judgmentought  to  be  reversed;— 
notwithstanding,  on  previous  pleadings^  (which  by  consent  were  set  aside,)  the 
Court  had  pronounced  that,  in  fact»  there  was  such  a  record.  • 
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March  1789,  and  returned  «  no  effecUr  but  it  did  not  ^*^^J"* 
conclude  to  the  Court  or  the  Country 9  and  no  is9ue  was  ,,,^.,,^^ 
joined  upon  it.    The  record  being  inspected,  the  Court       Ge«. 
decided  the  issue  on  the  first  plea  in' favour  of  the  plain-  Humj^  ^ 
tiffs,  and  then  a  jury  was  sworn,  whose  verdict  was  that       wife. 
flie  act  of  limitations  was  not  a  bar  to  the  sci.  fa*i  and 
judgment  was  entered  for  the  debt  &c 

The  defendant  appealed  to  the  Superior  Court  of  law; 
from  which,  by  consent,  the  cause  was  sent  back,  for 
new  pleadings.  The  same  pleas  and  replications^ 
as  before,  were  again  filed,  and  iss-ue  joined  on  them: 
and,  a  verdict  being  found  for  the  plaintiffs  on  the  second 
Imue,  the  Court  without  taking  any  notice  of  the  first 
is^ie,  gave  judgment  for  the  plaintiffs. 

A  question  of  law  was  made,  at  both  trials,  in  the 
County  Court,  whether,  under  the  circumstances  of  this 
case,  the  act  of  limitations  was  a  bar  i  The  County 
Court  decided  that  it  was  not.  The  defendant  excepted 
and  appealed  to  the  Superior  Court,  where,  the  last  men- 
tioned judgment  being  affirmed,  he  appealed  to  this 
Court. 

Leigh  for  the  appellant,  admitted  that  the  Act  of  Li-* 
mitatimis,  (Rev.  Code  of  1792,  ch.  76.  $  5.,)  was  not  a 
bar  to  the  scire  facUu.  The  Act  is  so  explicit  as  not  to 
admit  of  doubt  or  argument.  But  it  is  equally  clear, 
fliat,  while  the  plea  ci  no  such  record  remained  nndispo^* 
ed  of,  ibe  County  Court  could  not  give  judgment;  and, 
for  that  cause,  both  judgments  ought  to  be  reversed. 

Bouldin  eoiUra,  said,  that,  though  the  issue  on  the  plea 
of  no  such  record  was  not  formally  disposed  of,  yet,  as 
it  suflldeBtly  appeared  that  there  was  such  a  record^  the 
judgHient  ought  not  to  be  reversed  for  so  trivial  an  over- 

This  Court  was  of  opinion,  that  both  judgments  were 
erroneous  in  this,  that  the  plea  of  nul  tid  record  had  not 
been  tried.  Both  were  therefore  reversed,  with  costs, 
and  the  cause  remanded,  for  trial  of  that  issue^  to  be  had 
in  the  County  Court. 

voii^  VI.  .5 


i^izir,        BuDbftr  agamst  Buek  and  other*. 

i.  A  ship.  UPON  a  Bill  of  Injunction  exhibited  by  Mobtrt  Dan* 
ta^i^  ?**  ^^^  against  Jinthony  Buck,  David  Henderson  and  oth^rai^ 
greed  to  de-  tlie  material  circumstances  of  the  case,  iqipearing  frofli 
boud  with  ^he  Bill,  Answers  and  Evidence,  were  the  following:— 
no  unreoion-     ^  contract  was  made  in  November  1807,  between  Ro^ 

abk  delay i  ' 

the  Captain  hert  Dunbar  of  Falmouth,  and  David  Henderson  of  Fre- 
appUed  felt  ^l^ricksburg,  for  the  shipping  of  one  thousand  bushels  <rf 
on  a  Svnday^  com  by  DunboT,  in  a  Vessel  belonging  to  David  Bender" 
•on  being^^'^^^  ^^^  Son,to  be  carried  to  the  Island  of  Antiguat  and 
i^y^  to  de.  there  sold  on  his  behalf-  He  had  the  requisite  quantity 
would  not  at  home,  and  put  on  board  at  Fredericksburg  679  bush- 
Monday,  but  ^^'  ^"^  having  purchased  about  500  bushels  of  a  Mr. 
went  to  sea  JoAn  Skinker^  whose  plantation  called  the  Hop-Tard,  lay 
The  Ship  somc  miles  lower  down  the  Rappahaimock,  and  /Skinker 
n^*entitlcd^*^'"S  Urgently  pressed  him  to  take  it  away,  he  propea- 
to  dead  ed  to  Henderson  that  the  vessel  should  take  in  the  bakmce 
'^^^uw^iyot  the  1000  bushels,  at  the  Hop-Tard;  to  which  the  latter 
not  Aippe^  agreed,  but  said  he  should  expect  the  Vessel  would  me^ 
contrtxy,  no  unreasonable  delay.  To  guard  against  tills,  Dumbar 
^c'^m!^  on  a  Saturday  afternoon  furnished  the  Captain  with  bags 
peniation  to  to  hold  the  com;  and,  expecting  the  Vessel  to  dpc^down 
ptfty,fbrthe^he  River  on  Sunday,  and  receive  it  on  Monday  marf- 
^  surtam-  j^g,  sent  his  agent  to  have  it  measured  and  pot  on  boaard 
auencc  of  at  tliat  time: — but  the  Ci4>tain,  when  he  arrived  at  the 
^^^"'*  Hop-Yard,  finding  the  Overseer  either  absent,  or  nnwH- 
the  full  ling  to  deliver  the  Corn  on  the  Lord's  day,  proceeded  on 
S^^  "*"  his  voyage  without  it.  Wlien  the  Capt^n  returned,  with 
2.  Altho*  a  the  account  of  sales,  a  charge  was  made  against  Dunbeur 
m^r  claim  f^**  dead  fi-eight  on  321  bushels  of  com,  as  so  muc)i  not 
*«**»■*  *  delivered  by  him  according  to  contract;  which  charge  he 
Company,     Considered  higlUy  unreasonable,  and,  on  the  contrary^ 

can  not  set- 
ofT  sueh 

claim,  against  a  debt  from  himself  to  one  of  the  partners;  yet  it  is  competent  for  hUm 
to  charge  Uiat  partner,  in  equity,  (in  erdng^uisnment  of  the  said  debt,)  for  so  much 
of  the  ntrphu  oH  the  partnership  property,  as  may  be  due  to  such  paitner  on  a  tet^ 
tlement  of  the  partnership  accounts;  for  Ae  purpose  of  which  settlement,  and  also 
for  that  of  ascertaining  and  adjusting  his  own  claim  agnast  the  company^  all  the 
partners  should  be  made  defendants  to  his  BilL 
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^mt  BtmUmon  o«^t  to  make  Um  compenaa- 
tfamfbrftekmkilhetale,  ocearioned  by  tiie  fkalt  of  his 
ig«At  the  CJaptam,  ib  not  takiog  on  board  the  foil  quae* 
titj.     Bemderwn  insisted  on  retaining  the  dead  freight,  BBek  lOMi  e« 
and  refused  to  make  good  theloss.  tliest. 

A  Jadgment  having  been  obtained  by  Antlum'^  Buck  a 
broka*9  upon  a  flour  contract  made  by  him,  (in  his  own 
name,  but  for  the  benefit  of  David  Henderson^)  with 
Pimbar;  the  latter,  discovering  the  fact  of  Henderson*s 
right  to  that  judgment,  filed  his  Bill  of  Injunction,  to 
stay  proceedings  upon  it,  and  to  be  allowed  set-oflk  against 
it  for  the  dead  freight,  unjustly  (as  he  alledged,)  retained 
by  Henderson^  and  for  the  loss  as  aforesaid. 

On  his  part,  Henderson  alledged  that,  when  the  vessel 
sailed,  the  Embargo  imposed  by  Congress  in  December 
1807,  was  expectedf  and  therefore  Dunbar  bound  himself  to 
have  the  com  at  the  Hop-Tard  delivered  immediately,  and 
irifliotttaiif  delay;  but  this  allegation  was  not  supported; 
on  the  c«ntrary,was  refuted  by  the  testimony.  He  fai*- 
^r  remarked,  that  anotlier  unsettled  account  existed 
between  Dunbar  and  him,  upon  which  he  was  entitled  to 
4^bftlajDoe  remaining  unpaid. 

The  cause  being  regularly  set  for  hearing.  Chancellor 
Tatxob  dissolved  the  Injunction,  and  dismissed  the 
Mi$  tkwa  which  decree  Dunbar  ajqpealed  to  this  Court. 

imUuim  for  the  appellant. 

€lreen  for  the  ^ipdlees. 
'  Vht  following  oj^on  of  the  Court  was  deliv^*ed  by 

The  Court  is  of  opinion,  that,  as  the  case  now  appears, 
ftesoni  withlwld  from  the  appellant,  as  dead  frei^t  upon 
fte  com  in  the  proceedings  mentioned,  as  also  the  amount 
of  the  loss  sustained  by  him  by  the  failure  to  take  on 
board  tiie  residue  of  the  com  agreeably  to  contract,  (to 
be  estimated  under  the  direction  of  the  Court  of  Chan* 
cet7>)  were  proper  Items  to  be  set  off  against  the  judg* 
■evt  IB  question;  and  that,  although  tliese  last  mentioned 
mm»  were  due  by  Danrid  Senderson  Sf  8on,  and  not  by 
Bnvid^  Hendenon  individually,  it  is  competent  to  the  ap- 
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I>>^m*  pellant,  in  equity,  to  cbai^  Ifae  said  B&'M  Benimtm 

^^^j..^^^^  forasmuch  of  tbesurplus  of  the  partnership  jM-operfy  UB 

IhDilMLr    inay  be  due  to  him  on  asetflentent  of  the  partnership  ao 

Baek^'  d  <w  ^^^'^^  ^"  extinguishment  crf'the  said  debtf  for  the  putpose 

tliera.      of  which  settlement,  howevi^,  (if  required  by  the  di^a- 

dants,)  and  also  for  that  of  ascertaining  and  adjusting 

the  eidstence  and  amount  of  the  foregoing  Items,  the  mm 

of  the  said  Davtd  Henderson  ought  to  have  been  made  a 

party. 

The  Opinion  of  the  Court,  therefore,  is,  that  the  De- 
cree is  erroneous  in  dismissing  the  bill,  instead  of  haTii^ 
provided  for  such  settlement  and  adjustment,  and  also  for 
the  adjustment  of  the  private  accounts  between  the  par- 
ties. The  same  is  therefore  reversed  with  Costs,  and 
the  cause  is  remanded,  in  order  to  have  the  necessary 
party  made  as  aforesaid,  and  be  farther  finally  proceed*^ 
ed  in,  pursuant  to  the  principles  of  this  decree. 


Dedded,     Vox  and  Vowles  against  Mountjoy  executor 
^cmr.  of  Edwards. 

uction  upon  THE  Condition  of  an  Injunction  Bond  was,  *<  that, 
!tJi!!!n*;/r*'  whereas  the  above  bound  J>rathantel  Fox  hath  obtain- 

prosecuting 

an  iiyunc-  ««  cd  an  injunction  in  the  Superior  Court  of  Chancery 
Jj?ce<SiiS?  "  fo^  ^^  Richmond  District,  to  stay  proceedings  on  a 
on  a  Judg-  i(  judgment  at  law  lately  obtained  in  the  County  Court 
fb?"a  dtbT' "  of  Stafibrd  against  him  by  the  said  Thomas  Moun^^oy 
bearing"  in-  *t  Executor  as  aforesaid,  now,  if  the  above  bound  JVIi- 
injiSnt"  thamd  Fox  shall  well  and  truly  pay  and  satisfy  the 
dissolved  h  «  judgment  obtained  against  him  at  common  law,  by  the 
J^tse^d?  ^<*  aforesaid  Thomas  Mmnt joy  b3  Executor  aforesaid;  in 
the  plaintifir««  ease  the  iniunction  upon  hearing  should  be  dissolved, 

is  entitled  to  -v  r  -o 

A  verdict  for  •      .         *  i»    •..  v 

the  amount  of  the  principal  sum  with  lawful  interest  to  tiic  time  of  finding^ch  rcr- 
dict,  the  costs  at  law  and  in  Chanceiy,  (costs  bemg  awarded  to  the  plaintiff  by  the 
decree^)  with  damages  on  the  said  pnncipal  sum  at  the  rate  of  ten  per  centum  per 
annum,  dunng  the  pendency  of  the  miunction;  although  the  condition  of  thfc  bond 
be,  for  payment  of  the  **  judgment,  and  cotU  of  the  iiyunction  (if  tilled  to  |>e  ymA 
**iy^  complainant,")->widi<Mtt  mentioning  interest  or  damages* 


tn  Ae  4Ut$Mref  tik  OmmmwtaUh.  ST 

«<ta«eQiar  intt  llw  cMto  of  fl«M  iBJoncticMi,  if  ruled  so  ^^^[^ 
«  todot  then  tlie  ukme  ^Uigaliim  to  be  voii!,  else  to  re- 


««  mmok  m  fiiU  trnxe  and  viHue."  Fas  &  yow- 

Actmi  beii^;  biiioiighton  this  bond,  in  tbe  County  ^ 
Cicort  ^  Steiordf  issue  was  joined  on  the  plea  of  amdi-  ifoimijoy 
Umi^perfarmei.  At  the  trial,  the  plaintiff  gave  in  evi-  ^""^^^^ 
^deocethe  bind,  and  a  anpj  of  the  record  of  proceedings 
IB  Chancery  shewiiig  that,  in  fkct,  the  Injunction  was 
dissolved,  and  the  bill  dismissed,  with  costs:^— whereupon^ 
the  defendants  moved  the  Court  to  instruct  the  Jury  that 
Ike  piaintiff  was  not  entitled,  in  this  action,  and  under 
the  condition  of  thi$  bond,  to  damages  at  the  rate  of  ten 
per  centnm,  and  oiher  interest  and  Costs  not  contained 
in  the  terms  of  the  said  obligation;  which  the  Court  re- 
fined to  do,  and  Instructed  the  Jury  <<  that  the  plaintiff 
<<  was  entitled  to  recov^  interest  on  the  principal,  (ex- 
«  closive  of  costo  of  judgment  enjoined,)  at  tiie  rate  of 
<<  six  per  centum  per  annum  from  the  rendition  of  said 
^  judgment  (I)  until  the  said  injunction  was  awarded, 
^  and  from  the  dissolution  of  said  injunction  until  the 
^  present  time,  and  also  damages,  (3)  at  the  rate  of  ten 
^  per  centum  per  annum,  on  Die  said  principal  sumdur- 
^  Ing  the  existence  et  the  said  injunction,  and  also  the 
«<  ^aintiff's  costein  the  Court  of  Chancery:** — ^to  which 
opinion  the  defendants  excepted. 

Verdict  and  Judgment  accordingly  for  the  plaintiff — 
Upon  am  appeal,  the  Judgment  was  affirmed  by  the  Su- 
perior Co«rt;  and  thereiqwn,  the  defendants  again  ap- 
pealed. 

After  argnment  by  Briggs  for  the  appellants,  and 
firem  for  the  appellee,  this  Court  also  affirmed  the  Judg- 
ment. 

(1.)  Note.    The  jfi%meiit  was  for  a  debt  bearing  interest 
(2.)  Note.  See  B.  Code  of  1819,  c.  66.  f  61.  p.  209. 
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^^  Hopkias  aiid  W»toaa  agM»t  Watd  Midi 
im-  ocben. 

Cma^^  THIS  was  w  actioa  of  Ejectn^eut  in  yMik  ^  ficti* 
we«kh  by    tioi^a  plaintUT  .^iRinaitaJ^  8$ekrigbt  declared^  wiA  tw# 

rnrnt^  **  a  C^"***^;^  ^  ^^  **^^  **  ^^^^'^^  ^f  Smmsl  ^  J^l9pkm^ 
^  tract  of  aud  ^1  the  second  as  lessee  of  Jimnes  T.  WaU^^^  for  tbt 
^^^nJ^""saitte  land  in  eacU  Gountj— via,  *<  twenty  inea(«4ace% 
«70,2ol  "twenty  cottars,  seventy  thouss^id  twohnndi^  awi 
(wiSS  spe-  **  *^^  9j:x^  of  wood  land,  and  seventy  tbouai^  two 
cified  metes «  hundred  and  two  acres  of  arable  land." 
by  a  ^tnurey  ^^  ^^^  ^^^1'  ^'^<^  plaintifi;  to  support  tfae  issue  on  UUi 
conuinimp  a  part  and  under  the  ii^t  Coont^  oiered  in  evidfi9€e  a  Pa^ 
JSJoo^acres,  tent  to  Savmd  M.  Hapkin$9  d^ted  July  2^,  1796^  grant- 
J^  **^f  ^  ^''S  *^  certain  tract  or  pared  o£  land,  containing  s^V4»ity 
pr^erence    thousand  two  hundred  and  two  aca-es^  by  survey  be^rin^ 

^  ^tnd^  ^^^ ^®  '^^'^  ^^  ^^^*  ^^^^*  ^^^  bounded  as  in  the  said 
rifffats  apon  Patent  set  forth,  which  also  contained  a  clause  in  ibese 
whidi  the  wordsj— "  but  itis  always  to  be  understood^  tjiiatthe  miv^ 
foimded.  A  <<  vey,  upon  which  this  grant  is  founded,  includes  42,000 
Iwtt'^re-  "  ^^'^  (exdnsive  of  the  above  qmntUy  oj  70,20^  ueresO 
fore  made,  in  <<  all  of  which  having  a  preference  by  law  to  the  war- 
Soer  mes,  ^  ^'*"*^  ^^^  rights  upon  which  this  grant  is  founded,  li- 
in  general  «  bcrty  Ls  reserved  tliat  the  same  shall  be  firm  9pd  val^ 
S^id\^t "  *^*  ^*y  ^^  carried  into  Grant  &c;  and  this  Gniit 
under  the  <<  shall  be  no  bar,  in  eith^  law  or  equily,  to  the  confiir- 
Patent,  the^  "  matiou  of  the  title,  or  titles,  to  the  same  as  before  men- 
Grantee  was  « tioncd/' 

recover  in\-  The  plaintiff  prayed  the  Court  to  instruct  the  Jury, 
jectment  dU^y^^i  all  the  land  included  within  the  lines  mentioned  in 
wHlun  the  the  said  patent,  passed  tliercby  to  Samuel  M.  Hopkm^f 
metes  and  except  such  part  thereof  as  might  be  held  by  pri(n*  claims; 
thereof  ex-  and  that  it  was  incumbent  on  the  defendants  to  shew  thstt 

ceptsuch  as 

the  defendant  might  them  thermelvet  entiOed  to^  vnder  the  said  reteroatUn, 

2.  A  Deed  of  bargain  and  sale  and  release  of  land,  from  a  person  not  in  posiea- 
fton»  to  another  in  the  same  predicament,  (the  land  being,  at  the  time,  held  by  a 
third  person  with  adverse  title,)  passes  notkit^^f  and  therefore  does  not  divest  the 
bargamor  of  his  right  to  recover  in  E^jectment. 

3.  A  cettuy  que  trwt,  after  the  purposes  of  the  Deed  have  been  satisfied,  ma^ 
maintain  Ejectment,  upon  a  demise  m  his  own  aame^  although  the  Uig^  estate  ib 
still  in  the  trustee. 

4.  A  plaintiff  in  Ejectment  may  recover  under  one  or  the  other  of  two  demises, 
of  the  same  land,  from  different  persons. 
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Hit-tai^ckMMd  kf  tiiem  ^wen  MA  hj  mnnreya  and  eiiw      ^^^ 

Mm  tea4e  pmr  i»  tte  enianfttion  of  said  Orant,  and   ^^^^^..^ 

iiiftiB  ike  weqpifon  th^Mn  oolrtained^  or  b j  {mteiitB  is- HoptdM  aiA 

ioed  grerioQS  to  ti»  «aid  2d  day  of  Jidy  1796,  or  other    w^oa. 

Wte  yifagwmiit <» fliat t»f  tte yiahiflf;  or  derived  fHmiw«€Miiw 

lia  Iciiib6i'a;^whidi  instractioiia  tfie  CoqH  rdTimd  to     ^'^- 

yw»  hi*  iiMtracted  the  Jary,  ^ikattliephdntilrwaBon- 

^  fy  Intitlea^  Hirier  tbe  patent  above  y^fenred  to>  to 

•^  WySOB  acres,  provided  that  ^nantity  was  not  oyv^ered 

ta  by  uMbi  UMeg  at  the  thne  tiic  patent  issued  to  fifama^t 

^  ML  Hofpkins;  and  that,  although  it  should  appear  to 

^  tlie  iwpf  that  iiiere  *i0ire  'nd  cMnu  f«r  the  42,000  acres 

.^  inehided  by  the  patent,  yet  the  plaintiflT  could  not  re- 

«  eover  i^  as  the  Commonwealth  had  only  granted  to  him 

*^  7%^StM  acrei,  part  of  the  land  within  the  lines  men- 

^  tiased  in  Ae  patent;  and  Ihat,  should  the  whole  42,000 

^  aydres  itot  be  taken  by  prior  claims  to  that  of  the  pifun- 

^  iiff,in  tkatease  the  rt$iimfHk  remained  to  the  Ckmanm- 

^  'wettUh  ^t  conM  not  be  claimed  by  the  plaintiff  by  vir- 

<<  toe  of  his  patent  aforesaid."  To  which  opinion  and  in- 

slnicti<»i8,  the  plaintiff  by  his  Counsel  excepted. 

In  another  Bttl  of  Exceptions,  it  was  stated,  that  the 
flaintiff  offered  in  evidence  the  said  Patent,  and  no  other 
evidence  of  title  upon  the  first  Count  in  the  declaration;^^ 
ftat  fbe  defendant  then  produced  in  evidence,  a  Deed  of 
bargain  and  sale  and  release,  signed  by  Oliver  Woleott, 
Jtory  Watson^  Samuel  M.  Hopkins  and  James  T.  Watson^ 
dated  Jnne  2d,  1808,  duly  recorded,  (and  set  forth  in  Jute 
veHHhJ  shewing  tiiat  Sopkins  having,  by  a  previous  Deed, 
conveyed  the  said  70,202  acres  to  WoUott,  in  trust  for  the 
tenefftofi/ame^  Watson^  father  of  James  T.  FTateon,  the  said 
iKifoir  Wotdoflf  with  the  consent  of  Hopkins  and  of  Mary 
WatsonwiAow  of  James  Watson,  conveyed  and  released  the 
tene  to  'fli6  said  James  T.  Watson  in  fee  simple.  This  Deed  . 
was  introduced  to  i»^ve  that  Hopkins  had  parted  tirith  hifr 
Mka^ttmveyedtbesametoJiftntes  T.  7rafs(m,and«  there- 
ftire,  flutt  tlie  Jdaintiff  coirid  not  i^ecover  npon  the  demise 
fMaibpAins.  lie  plaintiff  then  insisted,  that  he  was 
entitled  to  recover  upon  the  second  demise  in  his  decla-^ 
ratimi;  froni  Jalntes  T.  Watson;  under  the  deed  from 
Bm^khis    to   the    snid    Wats&n.     The  defendants  in- 
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VKnnm»  trodttced    proof  to  skew  Aat   ih^  ymf6  in   p&$m^ 

.^^^^^^^^  9um  by  adverse  titieB,  rf  parts  of  Ae  land  in  the  pa- 

HopkiiM  and  tent  mentioiiedt  at  the  date  of  the  Deed  ^  flNUn  Ap- 

^^^     kins  to  Jwmes  T.  Waisan.''    Whereopon,  the  pklnttfT 

Waxd  ando-  moved  the  Court  to  imtrvct  tiie  Jury,  that»  ereii  should  it 

^^*^      appear  that  Ibpltin^  was  out  of  poaaeeahm  when  he  made 

the  Deed  «« to  James  T.  fratson,*'  he  was  entided  to  re-^ 

cover  on  the  first  demise,  from  thesaid  M^pkms;  Hurt  bis 

said  deed  was  no  bar  to  his  recoverj,  and  tiiat  he,  JBbp* 

Idns,  ought  to  be  considered  as  a  trustee  for  James   K 

Watsaiu 

But  the  Court  inslructed  tiie  Jury,  ^  that,  if  the 
<<  Deed  from  Bopkins  coftoeyed  the  kmd  to  Watson,  he  hmA 
^  parted  tvith  his  tUUf  and  could  not  recover  upon  bk 
^  Ejectment,  though  out  of  possession  when  he  convey- 
^  ed;— £•  that,  if  the  Jury,  from  the  evidence,  shouM 
^  be  satisfied  that  Eopkins  was  out  <tf  possession  of  the 
^  lands  claimed  by  the  defendants,  and  that  they  were  in 
^  the  actual  adverse  possession  thereof,  claiming  tl» 
^^  same,  in  that  case  liie  deed  from  Hopkins  did  not  con- 
**  vey  such  a  title  to  Watson,  as  would  enable  him  to 
^  maintain  an  Ejectment  for  the  lands  thus  in  the  adverse 
**  possession  of  the  defendants.''  To  these  opinions  of 
the  Court,  the  plaintiff  excepted. 

The  Verdict  was,  "  "We  the  Jury  find  that  the  plain- 
^*  tiff  is  entitled  to  70,202  acres  of  land,  included  in  the 
<f  patent,  survey  and  plat  filed  in  this  cause;  but  whether 
^*  the  claims  of  the  defendants,  or  either  of  them,  make 
^<  a  part  of  the  plaintiff 's  claim  and  are  located  within 
<«  it's  bounds,  or  fall  within  the  reservation  in  the  patent^ 
<<  we  are  not  satisfied;  and  therefore  we  find  for  the  de- 
<<  fendants." 

Judgment  being  accordingly  entered,  the  plaintiff  ap» 
pealed. 

The  cause  was  argued,  December  Ist,  18 ir,  by  CaU 
for  the  appellant,  no  Counsel  appearing  for  tiie  appellees; 
after  which  the  Court's  opinion  was  delivered  by  Judge 
RoANB,  as  follows: 

The  Court  is  of  opinion,  that,  under  the  terms  of  the 
patent  exhibited  in  this  case,  the  grantee  was  entitled  to 
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lllflio  land  rmtftin^d  vithin  Urn  loctea  and  houndfl  tbcre^  Dwibxbu, 


test  coateinad;-  a«d  tkat»  in  tbe  action  befeife  us^  the  ap-  Hopkins  and 
fdlaat  waa  entitied  to  recover  all  tbe  ^d  land,  excqit    ^^^^ 


V. 


0  the  appellees  might  abew  themaelves  entitled  toi  ^ard  and 
tiH»i«emitioiH»«for»aid.  ^"^'"^ 

Hie  Court  ia  aho  of  opinion*,  that,  if  the  lessor  Sam- 
wd  M.  fibfAms  was  not  in  possesion  of  tlie  prenMses  at 
the  "iiiBe  he  conveyed  them  to  OKr^r  PPotootf^^fiorthebene- 
it  of  Jmmes  WaUoifi^  his  emTeyanco  thereof  passed  no^ 
things  according  to  the  uniform  decisions  of  this  Court; 
and  that,  in  that  case,  thie  pkiMiff  is  entitled  to  recover 
iader  hia  demise  ireni  the  said  JHiopMnf.  If^  on  the  other 
huid^  the  said  RofpkkM  was  ihm  in  possession,  the  Cour^ 
iff  of  apiiiion^  that  the  Deed  was  good  to  pass  theland  to 
tte  aaid  IMiver  iF(ric9tt»  and  to  enable  Jtme»  WaUm^  the 
enfuy  fiie  ^*tt«itiia*eof^to  maintain  an  f^ectment  against 
the  appellees,  if^  umI  after,  the  pai^oses  of  the  said 
Deed,  aa  to  this  Ismd,  were  satisfied;  under  the  autbmi- 
tjr  of  the  case  of  ttart  v.  KmU^  fdnvp.  46;)— and  that 
the  lessor  of  the  plaintiff  James  T.  fVat9(m,  (he  being 
the  son  and  heir  of  the  said  James  ,fVats(m,  and  tha 
Deed  given  in  eridence  on  the  part  of  the  defendants 
shewing  that  the  purposes  thereof  were  satisfied  as  to  th« 
trustee  (Hiver  WokotUJ  was  also  entitled  to  recover:  so 
that  the  plaintiff,  as  the  case  now  appears,  was  entitled 
to  recover  under  one  or  other  of  the  demises  in  the  decla* 
ration.  Aa  to  the  objection  founded  on  the  idea,  that 
Samuel  M.  Bopkins  was  out  of  possesion  xyhen  the  deed 
diewn  by  the  defendants  was  executed  by  him,  there  is  no- 
filing  in  it.  It  was  not  necessary  for  him  to  grant  this 
land  at  that  time,  if  his  first  deed  was  good,  nor  did  he 
mean  to  grant  it  thereby,  but  only  to  fortify,  more  clear- 
ly, the  interest  released  by  the  trustee  Oliver  Wolcott. 

The  Judgment  is  therefore  to  be  reyersed,  with  costs, 
16e  verdict  set  aside,  and  a  new  trial  granted,  in  which> 
tf  required,  Ae  Court  ought  to  instruct  the  Jury  cou^ 
fbraaUy  to  the  principles  now  stated* 

TOI..  vt.  6 


^^^^    CurtU  agfimit  Lubd  UMAiter  of  iM^m^ 

1817, 

This  was  a  suit  brought  in  March  1 809^  in  tlic  Superior 
v«i»€^ttu^  Court  of  Chancery  for  the  Richmond  District,  but  after- 
chafcr  \rtth  Wards  (by  virtue  of  the  Actof  Assembly)  transfeiTed  to  that 
^^aed  by  ®^  FredcricksbuT jf;  in  which,  originally,  Lewis  Lunn  exec- 
the  want  of  u tor  of  Thomos  Janes  deceased  was  plaintiff,  and  Xsaac 
under  whom  "^^^^^^  (*  ^"  ^f  ^^  decedent)  was  alone  defendant  It's 
h«  cUimt.—  object  was,  to  recovcr  possession  of  a  bond  executed  by 
^dotfJT^.  *^  defendant  to  the  decedent  in  his  life-time,  for  the  pur- 
muon,  4  chase  money  of  a  tract  of  land,  sold  and  conveyed  by  the 
8.  p.  ^^'^  decedent,  of  which  bond  (it  was  alledged  in  the 

^  toill)  the  defendant  had  improperly  obtained  possessionip 

ground  on  ^**^  ^  Subject  the  land  to  be  sold  for  payment  thereof, 
which  wi  on-  upon  the  ground  that,  at  the  time  of  the  bargain,  it  wap 
chaser  wiM  agreed  between  the  parties,  that  tssac  Jones  the  purcha7 
'***^*^^ed'  ^^^  should  execute  to  Thomas  Janes  the  Vendor  a  moH>^ 
equity,  is,  gage  of  the  land  to  secure  the  purchase  money, 
b'^^e^^"  '"•'f"'*®  ^^^^*  the  plaintiff  filed  an  amended  Bill,  sta- 
estate,  afttf  ting  that,  after  the  conveyance  from  Thomas  Janes  to  Isor 
^1\,^  *  ftc  the  said  Isaac  conveyed  the  same  land  in  trust  to 

pnorpur-  ,  •'  *       *. 

chase  ore-     ChaHeS  Jidian  and  Jod  Mason^  and,  after  the  institiir. 

S^^^i^r  ^^^  ^f  ^^  ^^^^  ^^  ^^^  trustees  sold  and  conveyed  the 
mala  fide      ^ame  to  Oeorgc  Curtis^  who  had  full  notice  of  thependen-- 

SITamomits  ^  ^f  ^^  ^^y  ^^  ^^  ^^^  ^^  ^f  ^•'^^^  ^^  m^Ae  to  in» 
to  ^  fraud,  demnify  Enodi  Mason  against  certain  debts  mentionod 
fix  Ais^  {herein,  for  which  he  was  Isaac  Jone^s  surety;  that  JE- 
*»«^^o^«-  noch  Mason,  when  he  procured  the  said  Deed,  had  full 
proof  oi  no-  tiotice  of  the  equitable  lien  In  favour  of  the  jdaintiff^s  tea^ 
lice  must  be  |j^|^,,  ^^  the  gaid  land;  and  the  trustees,  i^soy  had  a  like 
If  it  be  notice^  and  that  ttie  said  Deed  waa  executed  withont  the 
d  ^^  privity  or  consent  of  the  creditors  mentioned  tlierei% 
presump.  who  received  their  debts  from  the  said  Enoch,  and  not 
win  fou^t  ^^^  ^^  proceeds  of  the  sale  of  said  land.  Enoch  Masa% 
place.  together  with  the  Creditors  and  trustees,  and  Curtis  the 

]puchaser  of  the  land,  were  therefore  made  defendants  to 

the  amended  Bill. 
Upon  tlie  Answers,  Exhibits  and  Depositions*  the  sub^ 

stance  of  the  case  appeared  to  be,  that,  OBthe  sameeven^ 
.ing  in  which  the  conveyance  fjron  Thomas  Jmes,  and 


Jii  tt»«M  r<ir  <f  te  ekmmmweaUh.  4» 

hmi  tnm  Mkmne  /Met,  were  exforted,  HmMM  Jmn 
(dkr  "tte  iMiiaBM  lMi4  torn  coftcltfded,)  d^^ 

ttmt  of  the  money;  to  wbich  IsatLt  fmented;  tlk»t  Thth 

flMf  tlieii  a{qplied  to  EmckJiUtmtM  draw  said  Mor(c<^»  nr  cf 
bat  it  beiQig  then  night,  and  h^  having  to  ride  fourteen 
Bike  to  his  home,  he  declined  writing  it  at  that  time, 
IfrtfMMUMd  te  doioftt  a  &ture  day;  that,  some  time 
afiirwardsy  Enoch  Masonf  recollecting  his  promise,  re* 
(|Maated  Thomas  Jmui  the  younger  (another  son  of  the 
fgiH  T^amoi  the  elder)  to  obtain  from  his  father  a  tran$* 
aqofi  of  the  bond,  to  enable  him  thesaid  Snoeh  to  draw 
fht  aaid  Mortgage  with  accuracy;  but  upon  Th$mm 
^J^me$  ^  younger's  applying  for  that  purpose,  the  ol^ 
pan  peemed  offended,  and  did  not  furnish  the  transcript^ 
^P^  Jteed  of  Trust  to  indemnify  Eiumh  Md$an  was  afy 
terwaria  execute,  on  the  6th  of  March  1807,  without 
4liepirivity  of  the  creditors  whose  names  were  mentioned 
tbetein;  and  it  did  not  appear  that  the  trustees  had  any  , 
knowledge  of  the'  a^pwment  concerning  the  proposed 
mibtigBLgt. 

jbt  the  eale  of  the  land,  under  Qie  deed  of  trust,  Curtis 
Hfi  ytth^hnser  was  informed  by  the  plaintiff,  that  a  9vif 
^iBiufptilMi^  in  the  Richmand  Chancery  Court  rtspectin^ 
fhfUmdi  1h6  particular  object  of  which  suit  was  not  ex- 
]|btlied$  l^ui,  h^ing  repeatedly  assured  by  Bnoch  Mamn 
ttittKe'litle  of  Isaxic  Jones  to  the  land  was  unquestiona- 
"ttjr  tfthM,  lie  became  flie  highest  bidder,  and  paid  his 
tfn^  OcttnrMng  to  fhe  terms  of  the  sale;  but  at  what  Hme^ 
^HtftfMJP  bdSore  or  After  the  filing  of  the  amended  BilD 
jM  iUft^  Appear. 

"J**1iy"li'.^ttcn  agreement,  dated  January  Sd,  1814, 
tffife  Jim^  cbhsented  that  a  decree  should  be  entered  in 
l|b  telntMrs  favour  for  tHe  debt,  and  that  the  land  (so 
^,l4 te iN^ interested  in  it,)  should  be  subjected  to  the 
ll^ltieiit  of  the  same. 

^ '^hmtcHbr  Nblsok  made  a  decree,  that,  unless  the 
MBBdant  Isaac  Jones,  or  some  one  of  the  defendants 
^Alfalj^'ltod^hlih,  should  pay  the  debt  with  interest 
mfcdMs,  WiOdii  a  gjven  time,  the  land,  (after  being  du- 
^iMiMrOsied,)  AhouM  be  sold  to  ft^  highest  bidder,  fbr 


44  ikifit^me  (hm  QfJlppitdi4       % 

t^KMni  oariit  by  Cottmimiwieni  who^  after  idbnytmglke-  trn^ 
^^^^^^^.^^^  pcmaesatteniingtlieexeciitionQf  theDecr^e^weftet^payt 
Corti*     totkei^iiMiff  tiieilelitwilh  fatereat,  uid  teflie  Mnm 
^^^^       ^  dant  Cvrtis,  the  surplus,  if  any. 
t0r  of  JoumI     FfDm-  tbii  deerM^  Chtr^  appealed^ 

Br^s  osut  Widtham  for  tiie  appeUrait 

(?reB»  £n*  the  a]^eilee. 

Deonaber  ISth,  ISIT^  Jadge  RoAins  pronounoed  tiie 
Courts  €pliiiotu 

The  Coarl  (not  deciding  whether  tiie  appellant,  at1ft« 
tine  he*  purchased  the  land  in  Controyersy,  had  such  no^ 
tloe  of  the  equity  now  set  up  i^inst  it,  as  wonld  hare 
postponed  Mm  had  he  been  the  first  or  orig:inal  purchaser) 
is  of  t^pinfdn  that  he  is  protected  in  Ms  said  purchaise,  if 
fliose  from  whom  he  claims  had  no  such  notice.  While 
a  derivative  purchaser,  with  notice,  is  protected  by  the 
want  of  notice  in  him  from  whom  he  claims;  it  Is  impor- 
tant to  ascertain  the  ground  on  which  the  original  pur- 
chaser is  himself  postponed  in  Equity.  That  ground  is^ 
that  the  taking  flie  legal  estate,  after  notice  of  a  prior 
purchase,  qr  Equity,  makes  the  party  a  mala  Jide  pur- 
cbaser,  and  amounts  to  a  fraud.  In  order  to  fix  thia 
fraud,  however^  tlie  proof  of  notice  must  be  clear.  If  it 
be  merely  doubtful,  a  presumption  of  frau^  will  not  bf 
made,  tn  the  case  before  us,  there  is  no  pretence  that 
any  of  the  purchasers  in  the  trust  deed,  e^tcept  Mnoch 
Masattt  had  any  notice  of  the  Equity  now  in  question**-** 
He,  it  is  true»  was  privy  to  the  agre^n^ent  to  i;ive  a 
mortgage  upon  th^  laud  to  Tlumas  Jones  the  tpstatoi^.^u^^^ 
if  the  case  had  I'ested  there,  that  was  such  a,  circuni:- 
stance  as  ought  to  ^ave.  prevented  his  loaking  th^;  guT'- 
cbase^  and,  as  he' was  probably  the  agent  of  tbe^j^Uiqpr 
purchasers^  might  also  have  aJQected  them;  but  it  is  statqil 
^in  Mason^s  angwer,  ai^d  proved  l^  Thonw  Jones  Ibfi 
younger,  tha^Upon  his  ^iplying  to  his  father,  oi|,l^ehA|f . 
of  Misan^  for^he  necessary  extracts  to  enable  him  to 
write  the  mortgage,  they  wei'e  not  only  refused,  but  his 
^father  was  also  irritated  at  the  request;  and  that  tiiese 
circumstances  were  communicated  by  him  to  Mison.-^ 
This  information  was  well  calculated,  added  to  other 


by  MofiMf  JoncSj  <rf*  likf  daim  try  a  mort^a^  an*,  >,^s,^,-^ 
tlwuaftei;  ttiNMiii^firiai<o>9at»^>impi^perfailii6aaM  eiotii  ^ 
AfMoatottaketfaepitrchaM.  ,  _^- 

Tke  OjHinDtl  of  tiie'  CKonrt  19^  tlWlWire,  tmt  00  AttCh  tor  of  Jones. 
«f  ^  dMree,  as-M(»aside  ttM»  apfeHant^s  jMrchiie  and 
iedfMB  tiie  land  to  be  sold,  is  entmoimii  and  might  ta^be 
inntfiurf*  Aftd^ia  as  rauohaatheofipelleeiiMuie  Jimerhas 
rtaiilted  llie  ^sHfa^le  debt,  and  has  agreed^  by  a»  exhibit 
Mmig-tiieiiroreedkigaylim^  the  said  l»id,  0ofo*aahen 
hrtcuLotod^itf  it^  mi^  be  sohgeoted  ta^the  pHynMnt  of  the 
INteseai;  debt,  the  decree  ought  to  be  extended  to'lho  saM 
IhiM  Anas^-aoid  be  so  Hiodidied  as  to  give  Ike  appettoe 
the  ben^t  of  such  part  of  the  purchase  money  as  was  in 
%b  hands  of  the  anteUant  at  tiie  ttne  ofcsUhkin^  the 
*M$aded  Mil. 

The  <Aecree  is  ther^re  reversed  wiifa  costs,  so  fkr  as 
it  oonflic^ts^  wiHi  thisopinionf  and  afllrmed  for  theresir 
due^  and  the  cause  is  remanded  to  be  further  proceeded 
h^  and  veformed,  pursuant  to  the  prindpies  now  stated. 


pbyd  execator  of  Hoskins  a^atnat  Kaufmans*  p^l^'fg^ 

1817. 

.    KicsujBB  ELavfman    and  John  Oresham  and  Jane 
Up  wHk,  children  of  John  ITau/Viian  deceased,  filed  a  Bill  me^t^^^i^ 
h^m  Superior  Court  of  Chancery  for  the  Williamsburg  Exeputop's 
pirtrV*t  against  Bobert  Boyd,  Executor  of  William  Hob-  tlonaccount, 
^irtio  was  executor  of  the  said  John  Sknfman,  for  an  certified  by 
of  assets,  and  recovery  of  whatever  balance  oner*  on  a 
ii%bt  be  due  to  them  as  residuary  legatees.    With  the  ^*^„^^ijj, 
JH^.wm  eskfliited  an  ex  parte  settlement  of  the  adminis-  deaths  and 
ftittioii  account  of  William  Hoskins  executor  of  JoAn  P*^*  f  P?*'- 

in|^  to  nave 

JpiftlBm  said  to  be  <«  in  pursuance  of  an  order  of  the  been  nuule 
.Chmrty  Court  of  King  and  Queen,''  and  certified  by  the  '^^^ 

^•»     ■  t       -  ^    notice  to 

MUif*  ,^'Otf  ^kft^  mad^ath,  idth  notice  to  his  executor,  is  erroneous,  and  ought 
Afib  M  Received  M -the  ground  of  a  decree  against  his  estate. 
*-i»'ifltei4hi^-^  »n  Executor  die  indebted  to  the  estate  of  his  testator,  without  any 
'JllaSMatordcciipe  against  him  for  the  balance  due;  and  his  executor,  -mUhoia  no* 
ImFmmUh  4^  »PP^.^e  assets'of  his  esute  to  the  payment  of  ciebts  of  inferior 
digm^r— is  he  fgrn^o^  %dtva9tQfoit?    (O^^ee  R.  Code  of  ISl^*  c.  104^  S  60. 


4B  Sufremf  CmifirfJppeiith        « 

iM^tt,  CMiiliuMimMrs  July  14,  IWO;  ^k6ihi^  a  MMm^  «ii 
frMi  Mm  «o  tiie  e^»;te  of  hi»  tMtatdr,  ^  1  i2(»  4J.  14. 


Boyd  eieeti.     The  d^feadaiit  is  his  wpwaralM^e^  flHitlieted'M'M^ 

^  ^^^'e^'ved  My  88set0  of  IO»nfmm'$  ««tete)  fli«t  be  iMl 

y.        piMiiwaytocf«ditoraflleaMelBoftiiee0tato^  JMIv^ 

"^•"fi^"^-    toiM6«^fiolfofof  thedaimof  OepbintifisiMd  Mi^ 

admit  Hist  any  t&in^  wm  due  to  them*    To  4bf  Ansf^w 

was  annexed  an  eoeparteB^^mmtot  1beddfeiidM[ilfs«6» 

count  as  Exeeutor  of  HoBkbHf  sbewing'ii  tehmoe  dne4i 

\  bin  of  «{.  0.  lOid.    By  a  Copy  of  tiie  WW  ^Bmki$Ui, 

it  appeared  that  ht  was  dead  when  Oeestttteititet  of  liH 

ardministratiM  account  was  made;  his  Will  Mng  dated 

^      Bttember  81^  1799,  and  admitied  to  pMhate^  FtbnM^ 

\\^  IQth,  1800. 

The  cause  was  heard  on  Billj  Answer  and  Exhihito 
mdy;  whereupon  Chancellor  M  elsoh  decreed,  that  tb^ 
defendant,  oiU  &f  his  own  estatCt  pay,  to  each  of  tiie 
plaintifis,  SSL  2s.  Oid,  with  Interest  from  the  t4tb  of 
July  1800,  and  Costs. 

In  a  Petition  of  Appeal,  this  decree  was  9ai4  to  lie^^r- 
rmeons,  1.  hecause  the  rep<Hrt  of  Commissioners,  of  July 
14tb  1 800,  was  made  ex  parUp  and  without  notice,  and  did 
not  appear  to  be  warranted  by  any  order  of  Court  appoint- 
ing Commissioners;  ^  because  the  Decree  was  founded  oq 
^  flie  ^Toneous  opinion,  that  an  Executor  is  liable  for  debw 
due  from  his  testator  as  Executor,  without  notice  of  sudi 
debts,  and  that,  without  such  notic^e,  the  payment  of 
debts  of  inferior  dimity  is  a  devastavit; — and  S*  becanse 
the  Chancellor  should  have  directed  an  account  to  be  ta- 
ken, and  should  not  have  decreed  against  the  de&ndanl 
personally. 

Wickham  for  the  appellant. 
iBhreen  for  the  appellee. 

December  18th,  1817,  Judge  Roane  delirered  flm 
Court's  opinion. 

The  Court  is  of  opinion,  that  the  decree  is  erroneous 

in  this;  that  the  settlement,  on  which  the  said  deiree  was 

«  Jbnnded,  was  made  aftet  fte  death  of  IT.  BukmM  flie  eop- 

^  ecutor  of  Joftn  tBaufvum,  and  witbout  notica  thereof  to 

the  appellant  his  executor.    As  the  case  now  appears^ 

therefore^  the  estate  itf  ^  said  Eh9kbu  may  owe  notbupi; 


Atke4a^mB0t(fil^amimofmeaWu  4t 

tN^Mk  iMiMfnij  mm  nm  vvmij  Ami  tbe  c«i^  w  tt  mw  ^^■^"^'f^ 
;thlKl  tiio  anMlMt  vae  aot  jiigtifl0d  in  iMliiuid9* 


Iwngittieotrtft of  1ms  tertatMT^  at,  from  bw  acoowit,  Hbc^ ex«nu 
s^tes  doM*    But,  AS  tile  qipeUess  msgr  havs^^  i^^^^ 
^ivtgiid  ^tpom  estaMinhiiy  tbeir  claim  bjr  other       ^^ 
Mjr  ^7  tt6  enroMoas  opinioB  of  tiie  Coiurt  of  ^^^^b^a^ 
yihwrjijfaa  nlatiip  to  the  settknieBt  aforesaii,  they 
JUgHapwrto^be  peiputtedtaeetaMiahthe  same  by  such 
Hhw  e^ilapce  a»  may  be  in  their  pewer^  and  also  ta  fal^ 
lilf  tfceiffwrntwrial  aGcomtof  the  appeUant,  waixmg  tiio 
lpM0di9t%  if.  thqr  ahaU  tie  able  te  da  so* 
:K:%Sriia4aci!e#ia'tiHN?afore  reversed  with  costs^  and  re- 
tM^dartji;  tp.be  p9«)ceeded  in  pwrauant  to  the  ^inciples  of 
flus  decree. 


Cbleinans  against  HoUadaj  aad  others.    *  ^oS^it!* 

I  !t1k&  Mtitroyersy  in  this  case  turned  on  the  construe-    l-  A  te^ 

JMi  o^ccrtain  clauses  in  the  Will  of  Zachariah  Lnvis  de-  wm,  La* 

i^ftiseitf  which^  together  with  the  other  circumstances,  certun 

and  the  points  made  by  Counsel,  are  sufficiently  stated  d*ught«r 

in  the  following  opinions  of  the  Judges  of  this  Court|de-  Betty L.du»- 

mi  '  •  «    •     UUT  herofttii* 

bver^  Dec*  ^20,  18  IT.     The  case  was  twice  argued,  by  3iife.  an^ 

Stanard  and  mrt  for  tlie  ai)pellant8,  and  Call  and  ffick-  "mmjd^ 

Ikim  for  tlie  appellors,  «  deaUi,''  he 

Judge  Co  ALTBB.     Zachariah  Lewis  made  his  Will,  in  £^^,^5^ 
wtttcli,  among  others,  arc  tlie  following  bequests:  theiria- 

«I  lend  unto  my  daughter,  Betty  lAttlepage,  one  negro  ^SJ^^i^ 
^8vl»  oat  of  those  I  last  bought,  during  her  natural  life;  iMw,  md 
«8Bd  immediatdy  after  her  death,  the  said  negro  and  her  ^pj^ei^t?* 
^famep  if  aii|jr»  I  cive  to  be  equally  divided  among  my  tiTea  of  suck 
Ifflara  ^ugi^ter^s  cwdren  then  living,  and  their  legal  rep-  2L^fe^  ^ 
f^m^itatiyes;  bo^  in  case  they  should  all  die,  without  dead:  ««lmt^ 
<%me  limng^  bt  t&e  lik  time  of  my  son-in-law  James  lit- !«'  ^^Sukm 
**''^**      '       '      '  **9tkwdd  dm 


I 


AaadJbMO^»tiieiith«8aidifaiveit»gotx>him.''  . 
._  toMflf^in  s^  Ji^tffflev/^e^Z.^,  and  bequeathed  AllhisslaTe^ 
0f  lua  hf%  ttMcf  wife.  J^  X.  manied  again,  and  had  other  childreiv 
"^-^witha^tiUxif  hep's  W  JteMX*  were  Jb^ 

ined  that  her  ohildren  by  the  second  husband  were,  eqiudly  with  thsd^ 

ta^($  Arm  Hqueafhed  to  fier  as  KfbraiBd. 


49  a^NMIf  0Rflt^4^p9(|.         .\ 

^^^...^^^^^   <«siiid  JoiiMift  liiUf|KV«>    AU  the  iwt.of  lOj^AvmupA 

Coiemaoi    **  penontl  ertatey  not  heniB  bofare  digpofledoi;  to  b^  ^-% 

HolUiLyand  "^«*  intoeight  cqual  parts,  onepart  wfatnof  Igm^^i 

others.     '<  each  of  my  children^  ta  wit,  Jo&ii,  &c.  (MioJag  vevoi  o4 

«<  them,)  and  their  beira  £»rever:  tiie  other  ei^tb  port  A 

<<  lend  unto  my  daughter  BeUif  LMkftig^  duiuig  h^val^ 

^nnl  life;  and,  immediately  after  ber.death,  I  give  tho 

<<8aid  slaves  and  their  increase,  and  the  said  persoMir 

<<  estate^  unto  her  children^  them  Uvingf  and,  in.08se  UV* 

<<  of  them  are  dead,  to  their  legal  reptjesentativjos;  but,  ii% 

is  case  all  her  children  should  die  in. Uu  life  time  of  mj^ 

«<  son-in-law  Janus  liUltpag^  ibm  tbe«|id  slaves  aaA 

<«  personal  estate  to  go  to  him." 

Betty  Idttlepage  had  two  children  by  J«mei;  towiiU 
Lewis  who  died  in  IBOS,  without  issue,  aud  JKory  who 
intermarried  with  M.  8.  Colemanf  and  is  yet  alive. 

Zadiariah  Ltwisj  the  testator,  died  about  the  ye^ 
1765;  and  James  Litttepage  shortly  after. 

Betty  lAttlepagef  his  widow,  intermarried  witb  l4^^ 
HoUuday,  by  whom  she  liad  several  cliildren,  who  arethi^ 
appellees.  She  survived  her  son  Lewis,  and  died  in  thi^ 
yeai'  1809.  After  her  death,  her  husband  delivered  over 
the  slaves  (33  in  number,)  to  the  Executor  o{  Zachariak 
Lewis. 

The  childi*^n  of  ColemaUf  to  whom  he  has  transferref 
his  interest,  are  appellants,  and  alledge  that  the  childrei| 
of  Betty  by  the  second  marria^,  are  not  entitled  under  tlm 
Will:  (1.)  they"  also  alledge  that  Lewis  LittUpagehikS  be<* 
*  fj^ueathed  his  interest,  they  don't  say  to  whom,  or  in  what 
mannery  but  that  it  may  become  a  question  whether  ha 
could  dispose  of  any  right  under  the  WilL  Hie  Will  of 
Lexvis  Litttepage  is  not  in  the  record. 

James  Litttepage ^  by  his  Will,  left  all  his  slaves,  not 
already  given  by  Deed,  and  a  tract  of  land,  to  his  cUOU 
drcn  by  his  first  marriage. 

^  (1.)  Note.  Chancellor  Tatlou  decreed  a  tbird  part  of  t^  a|^irca  ii| 

•  question,  and  of  their  profits,  to  each  of  the  two  children  of  Betty  by 

the  second  marriage,  (who  were  the  plnntiifs,)  and  tlic  remaining 
tfrM  to  Ae  children  of  Mirjr  C^ifiofi^  who  thei^upw  li^l^^ 
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tnmf  beAn^  hk  mtmnarriage  ^th  Betty  Lewis;  and  this  y^^.,,^.^^ 
drcMMtance  tends  to  shew  why  the  testator  Zackariah   colemam 
JOfWi$  did  not  bequeath  to  his  daughter  Betty  in  fee,  as       ^|^ 
le  Ad'  to  his  other  married  daughters:— he  wished  her  u»A  othar. 
I^Mtm  t)5  take  in  exclusion  of  those  o{  James  IdttUpage 
^  Mi  first  marriage. 

It  will  be  conceded  that  the  general  words  of  this  Will, 
iffteclanses  in  favour  of  Jam^  IdttUpage  had  not  been 
il  it,  woold  have  extended  to  all  the  children  of  Betty  hj 
M/niavirfage;  but  it  is  said  those  clauses  shew  the  testa- 
fbr  bad  not  a  second  marriage  in  view;  that  they  limit 
fe  gcihMral  words;  and  therefore  the  children,  by  that 
marriage,  are  not  persons  described,  and  consequently 
CM  not  take:  that,  by  the  wording  of  those  clauses,  it 
tqtptwt^  he  intended  that  all  the  children  who  were  to 
take,  migbt,  by  possibility,  die  in  the  life  time  of  Jam^ 
irngftge. 

To  this  I  answer,  that  all  the  children  of  Betty^  by 
Hbkikrst  ho^and,  are  equally  near  the  testator,  and 
iUiy-  reftsonably  be  presumed  to  be  within  the  general  in* 
ttkti  as  they  certainly  are  within  the  general  wards  of  the 
WBS^  and  if  ^ose  words  are  not  necessarily  restrained  by 
itSit  lefuests  or  expressions  in  the  Will,  they  must  have 
tfafr  foil  operation.  As  for  instance,  if  the  bequest  to 
Jiblieit  LUtlepage  would  fail,  or  be  obstructed,  by  permit- 
words  to  retain  their  common  meaning  and 
t  then  that  bequest  would  narrow  them;  but,  if  the 
words  CTtend  to  all  the  children,  and  such  be- 
tls  most  reasonable,  and  can  well  stand  with  his  in- 
iMbiJs  towards  James  Idtttepage^  for  what  purpose 
Jrit  we  suppose  that  he  did  not  intend  what  he  express- 
iSf  ,11i^e  clauses  in  favour  of  James  Littlepage  do  not 
Mrfbr  t6  liave  been  Introduced  for  the  purpose  of  explain- 
fW'naiTOwing  the  preceding  bequests,  but  were  in- 
i^  in  certain  events,  to  create  an  estate  in  him;  and 
fiwwiibici  I  am  not  satisfied  with  the  propriety  of  resort* 
fli  tf  llie  plinseology  there  used  in  order  to  impose  re- 
jftjflfrjr  on  preceding  general  words,  when  the  interest 
m^tt^hg!Klb^  Jmnes  LUtUpage  will  not  be  changed 
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^18^*^  ^lerebjr^  and  wbei>  w  i^easoo  fqr  m^  reskjuptiM  (••• 
^^,,^^^,,^^  be  assigned. . 

i:oicmjui9  It  is  said  ibal^  by  these  latter  words^  he  evidently  ia* 
Holteda*  t®**^^  that  none  should  take  except  such  as  might*  by 
and  others,  possibility,  die  in  the  life  time  of  James  Littlqfoge.  B14 
this  I  think  will  lead  us  too  far:  for,  let  us  suppose  ther^ 
bad  been  no  child  born  at  tlie  death  of  James  IdttUpage^ 
but  that  a  posthunious  child  of  bb  had  afterwards  been 
bom;  would  such  a  child  have  been  excluded  on  the 
ground  that,  not  being  alive  at  the  death  of  Jdmn ,  he 
could  not  by  possibility  die  in  his  life  time? — and  what 
would  have  become  of  the  estate  pn  the  death  of  Betty^ 
leaving  such  child,  and  also  children  by  a  second  marr 
riage?  Would  it  have  gone  to  the  executor  of  Jam^  £tf* 
Uepage,  as  a  vested  interest  in  him,  transmissible^  an^ 
passed  under  his  Will  to  his  children  by  a  former  mar- 
riage? or  would  it  have  resulted  back  to  the  estate  of  Zf 
Lewis  the  testator?  and  all  this  notwithstanding  die  left 
not  only  a  child  by  James  LHtlepage^  but  other  children, 
at  her  death?  Or  would  it  have  gone  to  this  posthumoita 
child,  in  exclusion  of  tliose  by  the  second  marriage,  altha* 
that  child  was  ne  nearer  to  Betty f  nor  to  the  testatorj^ 
than  the  others,  and  could  not,  any  more  than  the  others^ 
have  died  in  the  life  time  otJamtsf  Or,  let  us  suppotf^ 
that  all  the  children  by  James  LitUepage  had  died  bdTora 
their  mother,  without  issue  living,  and  that  she  had  the« 
died  leaving  the  appellees  h^  children;  could  either  the 
Executor  of  James  Littlepage,  or  of  Z.  LewU,  have  recov- 
ered these  slaves  from  them,  as  not  being  persona  de* 
sciibed,  altho'  they  were  her  children,  alive  at  her  deatU 
The  testator  looked,  in  the  first  place,  to  the  death  eC 
his  daughter  Betty ,  who  had  the  life  estate  and  tothe-sit* 
nation  of  her  family  at  that  time.  Her  children  tbeB  alivit 
kc  were  to  take  in  that  event.  But  there  was  mother 
eventto which  he  also  looked:*theae children  mi^t  all  diet, 
without  leaving  childrm  alive,  before  Jamet^  and  thcnbi^ 
is  to  take.  But  he  was  not  intended  to  take,  except  in 
this  double  event;  that  ia,  he  must  survive  the  tenant  for 
life,  and  also  her  children;  fqr,  on  bis  death  before  her 
and  them,  the  legacy  as  to  him  must  lapse;  so  that  tho 
construction  given  to  the  Will*  as  between  the  two  clas^ 
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» kttve  no  elfcct  oh  his  intet^st;  and,  con-  DiGnrnf; 
M^pcntiy,  these  clauses  can  not,  in  tiiat  respectt  Kffbct 


%B  eoAstrQction  of  tiie  preceding  general  clause.  coleimni 

*.*■  Wte'case  of  Jones  v.  Morgan  (^Feame  330,)  so  much  re-  ffo^liday 
ttpl  OfUf  Vas  the  case  of  a  devise  limiting  over  a  rever-  i^  othen. 
nCNI  expectant  on  a  settlement,  in  tail  male,  on  the  issue 
lUll^of  the  testator  hy  his  then  wife.  She  was  alive,  and 
JMrteaqftlated  as  surviving  the  testator,  since  she  was 
iffede  a  Guardian  of  his  children  and  an  Executor  of  his 
Will*  The  question  arose  on  these  words  in  the  Will; — 
^9ad  forasmuch  as  it  is  my  Will,  intent  and  meaning 
'^lit.  in  case  my  said  two  sons  now  living,  or  any  other 
^mn  or  .sons  of  mine  lawfully  begotten,  hereafter  to  be 
plionis  ^ould  die  without  issue  male  of  their  bodies,  &Ct 
htjfstt  tiien  all  and  singular  my  messuages,  lands^  &c. 
)^  &c«'^  (being  the  same  lands  settled,)  <<  shall  be  de- 
^lisfdtf  settled,  &c«;"  going  on  to  make  the  limitatio^^ 
jUjiQ^  and  the  question  was,  whether  the  testator  meant 
tV^  ^ J  <^  future  wife;  which  intention,  unless  an  estate 
U^PP^ld  he  raised  to  them  by  implication^  would  defeat 
HjjQ*  fimitation  over,  there  being  no  pfulicular  estate  1y> 
IPgport  anch  future  devise.  It  was  determined  that  sons 
l^jlk  future  marriage  were  not  intended^  and,  if  they  had 
Imi  intended,  no  estate  tai)  could  be  raised  to  them,  and 
|S  Ihe  limitation  would  have  been  defeated.  This  was 
pall  dctennined;  first,  because  such  construction  of  a 
tjOL^nght  to  be  made,  if  possible,  that  every  clause  and 
Ihiitnti^'r  shall  have  effect;  and  henoe  it  becomes  nece^ 
lUlf.tikat  general  words,  which  otherwise  would  defeat 
tif^mhAe  intmtion  of  the  Will,  must  have  bounds  put  to 
Hmm  secondly,  it  was  not  the  object  of  the  testator  to 
jlpAse  to  his  sons^  and  thist  by  inplieatiott,  an  estale  in 
^.  Jaad*  in  tail  male,  wUch  they  already  had  by  the 
fWiikiniinli  bnt  tiie  object  was  merely  to  limit  over  the 
miuisicHi  expectant  in  the  testalor,  if  the  sons  by  that 
SMtmige  should  die  without  issue  male;  the  idea  there* 
%|i9^«fUui  iof  lied  devise  to  the  sons  either  of  that  or  any 

tr  Marriage;  was  very  properly  rejected^  from  the  manr 
^ri^ectofthe  WiU  itself, -and  for  this  farther  rea^n, 
tentMor  clearly  appeared  not  to  contemplate  a 


1>*cmim  fatoTOiiiarriaci^biM^theeveitofhistlMitwifefl^^ 
'''^-     him. 

I  do  not  see  how  the  testator^  in  the  caae  before  ii8»  if 
^^     he  had  foreseen  the  precise  events  that  ha^e  takieii  fho^ 

tnd  othevs.  suid  had  intended  all  the  children  to  take,  could  weUhaF» 
provided  therefor  by  more  apt  words  than  he  has  used; 
and,  when  the  justice  and  reasonableness  of  the  case  is 
with  this  exposition,  I  must  be  excused  for  not  losing  sight 
of  those  beacons,  when,  in  my  judgment,  no  rule  of  law 
or  of  sound  interpretation  interposes. 

As  to  the  rights  of  Lewis  LittUpagef  I  understand  the 
parties  on  both  sides  to  admit  that,  according  to  his  Will^ 
there  will  be  little  difference  between  them,  be  the  decis- 
ion either  way.    As,  however,  that  Will  is  not  before  us, 
taor  do  I  know  who  the  parties  claiming  under  it  are,  I 
Win  merely  state  my  present  impressions,  which  are  that, 
(as  t  understand  he  died  before  ills  mother  without  issue,) 
the  legacy  never  vested  in  him,  and  that  he  had  nothing 
to  bequeath.    1  am  therefore  for  affirming  the  decree,  but 
without  prejudice  to  any  claim,  which  may  hereafter  be 
asserted,  by  parties  not  now  before  the  Court,  under  the 
WUl  of  LtwU  LHOifMge. 
Ju^^  Cabeix  was  of  the  same  opinion. 
Judge  Beooks. — Whether  the  Will  in  tiiis  Case  Is  sub- 
ceptibleof  the  meaning  attributed  to  it  by  the  Chancellor 
will  depend  on  a  correct  construction  of  the  two  clauses 
set  out  in  the  Bill,  in  connection  with  the  first  clause,  in 
which  the  testator  declares  his  intention  to  dispose  of  Itts 
whole  estate.    It  would  not  be  contended,  I  presume, 
that,  by  the  devises  to  his  daughter  Betty  and  hco*  chil- 
dren, considered  exclusively  of  any  other  part  of  the 
Will,  the  testator  intended  to  exclude  any  of  her  diU- 
dren  living  at  her  death.     The  words  are,  ^<  I  lend 
<<  to  my  daughter  Betty  lAttlepage  one  negro  girl,  oat  ot 
<<  those  I  last  bought,  during  her  natural  life;  and,  im* 
^<  mediately  after  her  death,  the  said  negro  and  her  issue, 
«<  if  any,  I  give  to  be  equally  divided  among  my  said 
•«  daughter's  children  then  living,  and  their  legal  repre- 
'  «  sensatives.*'    This  last  expression  certainly  compre- 
hends all  the  children  of  JBetty,  in  exclusion  of  none 
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iflfftl^^limMime^  of  hear  AmOi.    The  wwds  import,  as  Bsenratt* 
fltroBgiy  as  possible,  the  intention  of  the  testator  to  pro-  ^..^^.s,^,^ 
'hMe  ftr  Ms' danger  Bettji  and  all  her  children  living  at  ColematM 
lia*  itettth*  '  fftft  are  they  to  be  aflfected  by  any  criticism    n^iJ^y 
M  tbe'expi*e88ion,  "my  daughter  Betty  LiTtiepagb/*  tndothefc 
<'lt  vas  the  name  she  then  bore*    Names  are  only  the  iti- 
JRUa  of  persons;  and  the  inference  attempted  to  be  drawn 
ftom  liie  grammatical  relation  of  the  words,  "  immedi- 
atety  after  her  death,**  to  the  words,  "  my  daughter  Bet' 
ijf  Littlepa^e^^  whereby  to  restrict  the  devise  to  thechil- 
^Ihren  of  Betty  LUtlepage,  eo  nomine,  would  be  too  nice  ^ 
*le  pemaitted  to  control  the  general  meaning  of  the  sen- 
Wee.     Nor  woul4  it  be  strictly  grammatica].    The  re- 
' Wve  <<  i/r*'  is  a  personal  pronoun: — it  is  identical,  and 
iMit  noaunal  in  it's  meaning,  and  refers  to  the  person 
"lUly  littlepage,  by  whatever  name  slie  might  afterwards 
'^  oiUed. .   It  was  his  daughter  Betty  and  her  chiUrco, 
!  and  Dieir  issue,  then»  that  the  testator  meant  to  prsvide 

,^.  This  ccHistrQctiw,  however,  is  soiqioaed  to  be  ovsr- 
ttrown  by  the  devise  over,  to  JumeeLUtlepage  the  bus- 
land,  in  the   iottowing  w«irds;-^«  bat,  m  case  they*^ 
fyummns  tibe  before  named  devisees,)  ^  should  all  die 
..^  witbout  issue,  living  in  the  life  time  of  my  son-in-law 
i^P  JffmcM  Idtttejmge^  then  the  said  slave  and  her  increase 
:f<.lsgi»to  ^said  James  LUtUpage.    The  argument  is, 
9MU  tba  teirkitor  c^tainly  intended  to  include  the  children 
,§tjl9mes.LiUlepagt  onty^  in  the  previous  member  of  tbe 
•3llnise»  because  it  would  be  absurd  to  suppose  that  he 
^AeMt  t0  postpone  the  devise  to  him,  until  the  death  of 
dhttf  Ins  wife,  and  of  her  children  by  a  second  marri- 
t^|b.^  The  answer  I  think  is,  that  no  such  intention  is 
[  on.    The  event  on  which  James  Littlepage  was 
» is  plainly  declared  in  the  clause  to  be  on  the  death 
.^t-Bittgf  mnA  all  her  children,  and  their  issue,  in  his 
an  event  very  possible,  and  not  altogether  im- 
^le.     If  Ins  wife  Betty  had  died  in  his  life  time, 
;clillA^n,  W  tiieir  issue,  living,  his  contingent 
tia^^mt;  w«NtM  immediately  have  vested.    But  the  event, 
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Sift>£MMVKk»  on  whicB  the  property  was  to  pass  to  the  chitAt^ti  anA 
^^^^^^^^  their  issue,  was  a  very  distinct  one: — it  was  on  the  deatlk 

Coleinant  of  their  mother  Betty*  Nor  is  there  any  conflict  between 
Holkdjiy    *'*^"^  interest,  under  this  exposition  of  the  Will,  and  fli^ 

jnd  otlMit.  interest  of  James  Littlepage  the  husband.  On  the  con- 
trary, if  the  construction  contended  for  is  adopted,  some 
of  the  children  of  Betty  living  at  her  death  must  be  ex- 
cluded. This  would  violate  the  obvious  meaning  of  the 
general  words  in  the  first  member  of  the  clause,  without 
affording  the  slightest  aid  to  effectuate  the  intention  of 
the  testator  declared  in  the  devise  over  to  James  Little- 
page,  and  impair  the  general  rule,  that  none  of  the 
words  in  the  Will  shall  be  rejected,  unless  to  effectuate 
the  obvious  intention  of  the  testator  declared  in  some 
tither  part  of  flic  Will.  This  exposition  t  think  equally 
applies  to  the  other  clause,  in  which  one  eighth  part  of  the 
property  previously  purchased  is  devised  to  Betty  and  her 
children.  Though  the  expression,  **  but,  in  case  they 
<«  shall  all  die  without  issue,''  in  the  clause  before  re- 
ferred to,  is  omitted,  and  the  expression,  <<  and,  in  case 
^  any  of  them  are  dead,  to  their  legal  representatives,^ 
substituted;  it  is  not  believed  the  testator  intended  a  dif- 
ferent disposntion  of  the  property.  He  intended,  in  botb 
cases,  to  provide  finr  the  children  of  Betty 9  and  their  is- 
sue, living  at  her  death:— -be  could  notth»*efore  intend  tb 
]H*ovide  for  those  who  might  claim  in  the  character  of  le- 
gal repres^tativeof  any  of  the  children  who  may  fa&ve 
died  witiieut  isi^fie  in  her  fifttime.  There  is  notiiing  in 
tie  Will  from  wUcb  to  infer,  that  the  testator  intended 
to  provide  for  tiie  children  of  flie  marriage,  of  Jdmes  Lit- 
Mepage  wlfli  liis  daughter  Betty;  or  that  he  was  under  any 
dbligation  so  to  provide.  If  there  was,  a  different  con- 
struction perhaps  ought  to  prevail.  On  the  contrary,  it 
ap])ears  by  the  Will,  that  he  had  made  a  similar  provi- 
sion for  all  his  daugliters;  with  the  exception  that  there  is 
no  limitation  over  to  the  husband  of  any  of  them,  (ex!- 
cept  iKi  the  husband  of  Betty 9)  cither  of  the  property  pre- 
viously given  to  them,  or  of  that  bequeathed  fto  them  by 
fhe  Will:  and,  the  more  forcibly  to  evince  his  intcntiofi 


kPljhiftrf* ilf^  ^  ^  ^^'^^  ^^^'  bftgifwito  hit  9^/"^' 
^ip^tws  ^(ty  and  Dorothea  forty  pounds  more,  in  the  ^.^.^^^^^ 
4jpMM|  (^  the  personal  estate,  than  to  the  olhers;-*-^  in  colemana 
^.#r^  (as  he  8ay8»)  to  make  each  of  my  daughters*  parts  h^j^^,]^ 
<f  0f  i^y  estate  eqaal:''-r-by  'which  provision,  he  certain^  «ad  otiiean.: 
\f  iptr»dcd  ttatthe  portion  of  his  daugbt^  Betty  and  her 
dvMww  in  exclusion  of  none  of  them  living  at  her 
imAf  AovAA  be  as  ample,  both  in  interest  and  amount,' 
it  that  of  his  olh^  daughters  and  their  children.  The 
llwiMtance,  that  the  parts  of  the  other  daughters 
wmM  belong  to  their  husbands  by  virtue  of  their  marital 
i^|;fats,  does  not  affect  this  view  of  the  Will.  It  only 
sorves  to  place  it  in  a  stronger  light;  because  it  shews 
I^Kttlie  testator,  though  willing  to  confide  the  provision 
tnf  his  otiier  daughters  and  their  offspring,  to  their  hus- 
yiJiBf  was  determined  to  take  care  of  his  daughter 
itMfi  and  her  offspring  himself;  from  which  it  is  not  pos* 
AHe  to  infer  a  preference  of  the  children  of  James  Lit- 
a^age  fo  lliose  of  any  other  marriage.  A  different  ex- 
n^tion  would  also  be  in  hostility  to  the  first  clause  in 
^  ^illy  in  which  the  testator  declares  his  intention  to 
ttfepose  of  his  whole  estate;  which  intention  he  carries 
tllto  effect  by  apportioning  his  property  among  his  wife 
flU  aSl  Ids  children: — ^because,  if  the  children  of  the  se^ 
dM  marriage  of  his  daughter  Betty  are  to  be  excluded,' 
^is  contended,)  the  portion  devised  to  her,  in  the  event 
tet  alf  the  children  by  tiie  first  marriage  bad  died  in  her 
III  time,  would  have  returned  to  the  Ehcecutor,  asundis- 
fkmd  of  fcy  the  testator;  a  result  in  manifest  opposition 
ikV^tetentioo  of  the  testat<»- to  make  the  portions  of  aff 
llMai^hlers,  equal  in  ii^rest  and  amount;  and,  also, 

ikm  intention,  declared  in  Ae  first  clause,  to  dispose  of 
i^'Wlwk  estate;  and  in  direct  violation  of  his  intention 
jpovide  kr  his  dau|^ter  Betty  and  her  children,  and 
tM^'larae^  living  at  h^  death. 
|iqphe  case  of  CcUman  v.  Seymore^  1  Ve%ey  setter.  £09, 
ripped  en  by  &e  Counsel  for  the  a^iellants,  has  no  direct 
MgHj^tttieii  to  the  case  now  before  the  Court  The  ques- 
^Mtf  the  case  dted  was,  whether  nM>ney  legacies  ves 
fpyMOg^r  cAUdreii  tiien  boni)  were  subject  to  variation. 


s^^.^,^  oC  those bj  a  secoiMt.maiTiiigQz^^-llia  Lord  ChuctHw 

Colemans   coBBidered  the  iotantioft  to  he  Id  rtig^u  jmimUhgtccy  m 

Holiada     ^  ^^UMi^^  ^bw  homkf  in  .esctisiott  ttf  tiaoie  ky  tbe  ao^ 

and  uthocs.  cond  mamage;  biitsaid,  it  laight  he  dififai«Ht  if  ttie  ies^* 

tiutor.had  fi?e«it-to  tke  nothtf  fop  i^t^  (w  in  ttefyegeaP 

CM^)  ajBd  afterwards  to  her  yotingericliildreB;  berMae^ 

then,  it  would  have  been  a  conimgmU  intend  aad  adei^' 

Tjuie  oyer.    He  aald  fJ^  that  nogeneral  role^  faisiich 

GAs^^  bad  been  laid  down;  but  that  tbey  Imd  tuned  upon^ 

the  particular  words»  the  qircumstaiicea  and  nrswf  «f  fli» 

testators* 

The  case  of  J(mc$  Y.Mrrg(mf  in  %  Feam^^hmmViiO^ 
application.  The  devise  over  to  T.»  in  that  c^s^  wouUl 
have  been  defeated,  if  the  Court  had  hot  restricted  tho& 
words,  **  any  other  son  or  sons  of  mine^  thereafter  to  bo,- 
<<  born,  as  aforesaid/'  to  the  sons  of  the  first  mairiag^u 
The  rule  has  always  been  to  restrict  general  words  in  a 
Will,  if  such  restriction  be  necessary  to  effectuate  the  in- 
tention of  the  testator  plainly  deducible  from  some  other 
part  of  it  In  the  case  now  before  the  Court,  the  estate 
is  given  to  the  mother  for  life,  with  a  contingent  interest 
to  her  children;  as  seems  to  have  been  deemed  necessary* 
by  the  Lord  Chancellor,  if  the  children  by  the  second 
marriage  were  to  take,  in  the  first  case  cited.  Nor  is  it 
"  necessary,  in  the  present  case,  to  restrict  the  general 
words,  in  the  devise  to  Betty  and  her  children,  to  efftec- 
tuate  the  intention  as  to  James  LittUpage  her  husband; 
because  his  interest  was  contingent,  upon  the  deatli  of  his 
wife,  and  her  children,  and  their  issue,  in  his  lifetime; 
upon  which  event,  he  would  have  taken  the  estate  devised 
to  him,  as  before  remarited. 

Judge  RoANB.  I  regret  that  I  have  to  differ  in  this 
case  from  all  my  colleagues.  That  regret  is  increased 
by  a  firm  belief  on  my  part,  tJiat  my  construction  of  the 
Will  before  us  entirely  accords  with  the  intention  of  the 
testator.  It  accords,  as  I  humbly  conceive,  with  that  in- 
tention, both  as  it  is  inferrable  from  general  principles 
of  construction,  and  from  other  parts  of  the  Will;  and 
as  it  depends  on  the  particular  clauses  of  the  Will  more 
immediately  in  question. 


Jb  Ad4lif  Aof  ofUkB  OtMUifWidM^ 


ittJii'hamitriyiMl  wlitt  is  tke  istnitlm  of  Oe  testator,  nvencKi, 
^pM  lk»  first  grMdii  above  mtn&imd,  I  shall  kMp  oat  .^^^..^J^ 
H^viaw^  fcr  ll0"pniaatf  a  critfoal  egtaniiaatiaa  of  flio  coienuuis 

«M»  «k  the  taatatei^s  BnantHg,  by  rdiont^  ts  Mtt 
iHlsafliiaWMyaadto  gfMvalprtiiei|ic0sr  osMtiw^ 
llaiyMlatii^r  la  the  saljeet 

iiitafcaittabo  Me  of  those  priadpks, that,  aMc^a 
[pmtmmf&w  is  sosMtinMs  made  against  a  W9I 
[llMwMeofaniaii's  pngtny,mmKikprt^ 
1  exists  whore  apart  of  them,  only,  are  exclude^ 
In  such  cases,  admitting  the  testa-^ 
of  disposition,  we  are  to  enquire  what  the 
hfoeotreany  is.  His  Will  stands  fiir  a  reason.  Wears 
»fBMdi  cases,  to  array  one  part  of  his  family  against 
ff  mad  to  decide  between  them,  as  if  they  were  in- 
rpersons,  to  what  part  of  them  the  beqaest  really 
tf  ttis  be  true  in  relation  to  a  testator's  chii* 
itmif  ft  wttl  hold  a  fortiori,  as  to  their  children  or  remote 
IsseeodSiiits. 

'' iWlhile  we  bear  this  principle  in  mind,  we  find  that  our 
has  not  provided  for  any  of  the  children  of  hia 
\  jiMghters,  whether  of  their  then  or  future  marriages. 
» |as  sacrificed  the  interests  of  those  daughters'  chil-  . 
^bgpr  giying  the  property  absolutely  to  thdr  mothers, 
of  course*  immediately  Tested  in  their  huAands. 
I  "WlIU  therefore,  shews  no  general  intention  in  favour 
ipeogmj  of  his  daughters,  in  dot^gation  of  tfio 
i  of  tiieir  busbanda^  which  might  extend  ite  infiu- 
» aisoy  into  this  case.  Are  there  any  particular  cir- 
laj^^ing  to  this  daughter,  (Mrs.  LUUepage,') 
ttrwld  give  a  prefo^nce  to  her  unborn  issue  of  a 
muriMg^  in  this  particular,  and  place  them  on 
Tjiroondflianafiyof  the  issueof  anyof  her  sist^*^ 
She  is  not  shewn  to  have  been  a  par- 
^  of  the  testetor.  There  is,  therefore,  no 
Sphtf  fcardpl^  in  bis  omitting  to  provide  for  the  chil- 
^llflf'^PfftJiitmi  matriages,  than  in  his  failing  to  p*o- 
Mfejkr  ad  tfte  issue  ot  his  other  dan^ters.    Tea  can 


^^iw^  not  infer  (A«<  to  betbp  f«ftfra{ mte»tMii<^^teitMur» 
y^^..^^^  wliich,  if  it  exists  at  all,  exists  only  in  one  particular  case. 
Colemani       ^  bat  then  was  the  object  of  the  testator  in  the  case 
Boibda     ^^^  ^^  ^^  ^^  ^  abridge  the  marital  rights  of  this 
indoihm.  Iuid>and  (Jtfr.  littUpage;)  and,  as  faraslhey  are  abridg- 
ed, on  a  fair  construction  of  the  Will,  he  must  submit  to 
it    Tliey  are  abridged  in  &vour  of  his  own  children  by 
Us  wife^  but,  subject  to  their  contingent  claim,  his  wai 
II  vested  aid  transmissible  inttt-est  They  are  not  abridg- 
ed in  favour  of  tlie  children  of  Mrs.  LUUepage*$  future 
Buurriiq;es,  as  I  shall  now  attempt  to  shew.    It  nerer  en* 
teredinto  the  testator's  mind  to  provide  fisr  the  childres 
of  such  (iitare  marriages:  they  stand,  in  tiiis  particulate^ 
vpon  a  common  ground  -wiOk  the  children  of  all  his  other 
daughters. 

In  considering  this  case,  more  particularly,  under  tM 
.two  clauses  of  the  Will  now  in  question,  U  is  to  be  ror 
marked,  that  the  construction  is  to  be  made  upon  tiie 
wfaolO'Will  taken  together.  Every  werd  is  to  have  it^f 
effect:  every  string  is  to  give  it's  proper  80«nd«  Ifmtee- 
tator  has  used  words,  iu  even  a  former  part  of  his*  Wil^ 
-in  too  Jaiige  a  eense,  he  migr  restrain  and  qualify  tiiem  in 
e.latter:  andif  this  be  true  in  relation  to  distinct  and  ftih 
uhed  cknses,  it  is  mueh  more  true  as  to  words  compre^ 
bended  in  the  amne  sentence.  Hie  testator  ought,  eqMNV 
dally,  to  be  permitted  to  explain  such  words  as  have 
scarcely  escaped  from  his  lips.  In  the  case  befere  ue 
there  is  no  contradiction  to  be  reconciled,  nor  abridg- 
ment to  be  made,  in  relation  to  words  found  in  dilftratt 
and  distinct  pai*ts  and  clauses  of -the  WilL  We  claim  the 
dearer  privilege  of  performing  this  office,  as  to  words 
contained  in  the  same  sentence.  We  only  ask  that  th^ 
testator  may,  himself,  explain  ambiguous  words  in  tiie  first 
part  of  a  given  sentence  in  his  WHl,  by  clearer  worde 
found  in  the  last:  that  he  may  correct  and  abridge  words, 
used  in  too  large  a  sense  in  the  first  part  of  a  given  sen- 
tence, by  more  limited  expressions  contained  in  the  last. 
We  ask,  in  short,  that,  when  the  wiWIe  Willis  to  be  look- 
ed into  informing  a  construction,  such  words,  as  are  e^ 
tfentially  explAnatoi;y  and  restrictive,  may  not  be  rejected. 


hi  ihe^iut  ^tar  of  the  Commonwealth.  5^ 

^ikSiftfie  mr^d  clanse  of  the  Will  before  im,  after  ffiving  Dicixtiw, 
i|h  part  of  his  slaves  to  his  daughter  Mrs.  Little^  v.^^-v-0 
^"[g  Tier  life,  the  testator  gives  it,  immediateljr    colemww 
rrj^er  dcatk,  to  «  her  children  tlien  living,  and  their    nJ^^j 
U^  fjgpresexitatives.''    I  do  not  say  that  these  words,  •^  others. 
jdjpii^upii;.  alone,  would  not  extend  to  all  the  children  of 
JMpT^lpaTriage.    On  the  other  hand,  I  may  affirm,  that 
M||pl^  w<^    «^her  childreBt"  may  more  naturally  be  rc^ 
ip^dljt^  l^.the  children  of  the  tlien  marriage,  than  if  the 
,^*aU  her  childi*en"  |iad  been,  there  uaed:  but,  even 
\9i^s^  stronger  case,  the  words  would  readily 
ijfK^  jMM^,^  the  restriction*    These  words»  however^ 
^|0|gy>^  jitfotd^i^gle.    The  testator  goes  on  to  say,  <<but 
p  in  ewe  aU  her  children  should  die  in  the  life  Hme  of  my 
^[ffosMimJaw  ./amn  JfitUq^^^  ^hen  the  sidd  slaves  and 
^llpqilpoMJl  fitate  ara  to  go  to  bij|w''    Here  ih»  te8ti|tpr« 
Hftef ^uqjng  Aa. vame  comprehfmsive  termp  ^  all  berchil- 
|p||ip]^!^4Q«is.<Miito  shMir  that  he»  ni&verthAless^  doea  not 
pntMi  mar'4ifiUrBm  bi|t  thooe  of  the  than  marviagt;  fbr 
IHdl  wly.ooiiU>by  poasibilUy  die  im^ Mt.  LHtkptage^$ 
aSfi4imm,  \  Vk0fyQomli  99k  die  befim  tiiey  oMldcome 
IglDi^adMaiice.    ▲Itiio',  thwefore,  the  testator  Mid  ^ail 
iHpijfAiMveiirMa this |iIacQ» hedidiMtiftM^tkeoiall,  but 
Ittff  4t)koae.#f  that  particular  marriage:  Md  I  preaume  it 

IJuO-^  r'^T ^Tfrg  af  a;teatalorwaa0eioi>egard,  and 

it0lt  lito  inarnirate  txprwaioBa.  tt^  «Da,  the  testator  m>* 
roaaat  tfaf^^  cUldfen  of  the  then  maniaga^  wheat  in 
liuft  of  theaent»ico.ia  quaatian^heuaed  tiieaMW 
pbnme  <^  ail  har  childyen/'  mueb  mmn4iA 
jffitBfh  it  in  t)»a^^rst,  where  the  word  **  childten''  aaly 
^i^  u^'d;  mud  ihut  is  thi^  paK  which  more  inunediatt^coii- 
tmtiB  tlie  li  nutation  iiudervvhidi  the  a^^lleea  claim. 
^  Tl>e  fii^  clause  of  the  Will^  in  relation  to  a  nagro 
i9iH»  ifl  subHtantiaHy  similar  to  the  second,  and  must  re^ 
Wivc  the  same  interpi*etatirm.  In  relation  .to  both,  my 
cofistruction  is  supposed  to  be  cl^ar.  It  will  be  admitted 
]mt  At  I  han<k,  Uiai  if,  after  using  the  words  <<  her  chil^ 
^dj^n,"  ur  even  *'  all  her  cfiildren^',  the  testator  had  ex- 
ptin^'tl  them  with  lii»  pen«  and  substituted  the  words 
'««  all  her  children  by  Mr.  tJttlepage^'  or  i^  irittfout  exn  . 


1817      P*"**^  ^'^^^  ^^'^  gone  on  to  8«y,  MUm  xmik^ 

,^^^^^^  tiuitb7tbMewo0d8lW9neant4lk^lastmeirfioiied<^ 

OolemftM  ^f9  the  fintMr  w«^  would  bave  b^en  restricted  mif 

^^^^   expluned  to  meaii  tlMse  <diiMMi  only.    The  caae  caA- 

Mid^dMM.  not  be  difj^rent  wben,  in^nead  of  expressing  Ms  meaning! 

bj  one  OP  otiier  of  tb(K  aboTe  modes,  th«  testator  bas  sc^ 

«9Pess«d  it»  by  using  a  description  vMdk  can  not  b^^- 

otherwise  satisfied.    He  conU  not  have  «eant  children^ 

bom  after  (be  death  of  Mr.  LittUpagtf  and  by  another 

marriage,  when,  in  the  same  breath,  he  considers  them- 

sQch  as  niight  die  in  bis  lifttime. 

This  construction,  called  for  by  Ibe  necessity  of  giving 
eflect  to  an  the  testator's  expressions,  is  dntirely  analb* 
gous  to  one  of  the  most  oommoti  occurrence  in  tbe  law.-^ 
ki  the  case  of  BM  ▼•  Barrow,  for  example,  fi  OaJU  348,  J  - 
tbe  derlse  was  to  T.  H.  and  his  hdr$9  bat,  in  case  to 
ahould  die  without  a  lawful  Anr,  then  the  land  was  U%- 
go  over  to  R.  H.  the  brother  of  the  devisee.  These  words 
^his  Aetr^  were  narrowed  and  pared  down  to  mean  hdra 
of  the  body  only,  by  the  laat  words  used  in  Hie  sentence, 
^because  the  testator  could  not  have  meant  heirs  general, 
'  althougbbe MtM  so,  Ibr  tbe'devisee  oouM  notAe without 
an  heir  whilst  his  brottier  was  living.    So,  in  the  case  of 
Bydnorr.  Sfdnor^  %Mmf.  S6S,  the  general  Words,  to 
w  A.  aiid  his  htirs  farevtr^^  were  narrowed  to  carry  aar- 
estate  taH  only,'  Arom  a  aQbs^qomt  proviston  hi  tbe  WiH^  • 
ttat.  If  ho  aboiM  die  witliimtiMfY  of  Mtfai^  then  tbft^ 
estate  skoaM  go  mnv    in  bsA  these  oaaet^  the  gen«*al: 
iwMdsiBtliftfirst  part^f  4i<(  WiUtweni  resiniiied  anA 
.    nanftii»ri»s»a8tucantH^lp^the«»Asnbtednwi»lsgofthn: 
tmtatss,  40  «SfM^ied  hi  flie  last 

jl  do  natldei^  tiiat  *  testatar  aM(r  ibtme  hi^ 
adenMeJuq^;  a«  iitUiis^ase^  he  mif^tbave  adajrtei 
it*  l9tk  to^  Ibsevmt  of  his  wifi^^s  dying  i^  Mr.  UtOepa^r 
g^s  lifb  timei  and  Sdly^  to  that  of  her  surviving  him  spdl, 
having  issue  by  fbtare  marriages.    But  then  this  inten-^ 
iion  ought  clearly  to  appear.    We  oaght  not  to  infier  tbis^ 
second  aspects  by  garbUngand  suppressing  a  part  of  tbct 
testatoi^s  expressions,  and  going  upon  a  supposition,  iiei» 
tber  wartattled  by  gewn^  princi^es,  nor  by  aay  other 
'  proti^oQS  of  ttis  Wffli  that  flie  testator coiM  not'  havet  • 


T.- 


Ill  t)k4iM|iMf> «/  Ikr  emmmmeaWL  n. 

'«eUidm.  W*(Mq^  Vmmami, 
ipifeto  Ai<9*  tUt  wMtnictton  by  Amyitig  to  tlM  tMtator      ^^^^ 
frivikiBe  of  ttS|Maiiig  or  Mffvowj&g  4bm 
tof  tuexiMMiMhehadprevioiMly  used.    If  we 
ifpiiiK  kin  tbifcfriviks^^  io  the  present  caae^  there  ii  no  JJ 
|ppw4  to  Mj  that  the  tostotort  in  the  dauees  bafN^ufl^ 
IfOHwiiletril  tlnflitnir  rliilrtrmi  if  rini  riffffjmi  inn 
ftts  tteee<  rf  Mi  otiber  daof^tcfl^ 

-I  Mj  opinioiir  theMfore^  hf  ttiat  the  Decree  ghoHld  ber 
ivwraed^  mi4  bill  diomiaaed.  Thatf  however^ia  not  tbti 
nfpiiiion  of  the  Court  Their  opiiiiaii  is^  that  the  decrea 
^mU  'n  aftraiedi  aad  it  ia  to  be  affirmed  acoordiDgiy. 

.J  oodaffataad  it  to  be  tbeopinioii  of  the  other  judges^. 
tbatf  i/npi$  LUtkpage  liavUig  died  withoat  issue  ia  tba 
Q|b  tim^  of  his  auither,  Usbf^  who  claim  ander  his  Will 
aM  eHtitlod:  tpr  90  pariof  this  interast;  aad  ia  that  opinion. 


p" 

». 


* .     Jhuml  aad  Wife  agmmt  Maelins.         %^S^ 

"•      .  •   .'  . 

.  IN  agMHnfuifc  by.  Jioiaca  Antiflly  and  Jbum  his  irife^    1.  a  wid> 
A  .WiMiM,  and  friOiain  IF.  JfiMJi^ 
(*A«8ed,that  the 4efendanto  were  indebted  to^thewoi 

...        ....  ^  ^     -  of  her  hut- 

w  "While  aoie»  m  the  aata^SMCrocents*  band*  to 


ftriM*  bawela  of xnra^  (betogr  the  propartian  ^odnnbe-  ^^^"^ 
llag^ff toillM iaaht  ^dnme  wUle  aole^  <rf  a  ooitain ei«|FpiMitatxm,iB 

.  of  «»  IWftrWIB  of  hap  iint  taabawl^X^ 


WUUamMadin,nfm  theiSantflillon  wfaereotfbe  iwidedhbto^aa^ 
t  tkife  of-  fatat  daathiy)  irMeb  con  was  %y  the  defend-  c^V  conT* 


ahW'i^f^UM  tofbel^  Ww«  aee;  and,  being  soindiMedv|;^^^ 
iM,  ^^  in  the  usaal  funa*    Plea  nan -m^mt^  working 

•ii-*f n%  #«•'    ii'>«  •  J'  '  I     .-         •  mid  thit  of 

amt^mi  *  pttntaboii  &ected  tobe  porchased  for  her,)  agreed  to  giTeii|s  to  two 

^ilftin  AAWfitf^glstoHnm  Caag  ef  ^whom only,  w»m HW  i^orMmadoui- 

^)^M|)b,fir4ie  4»i^^^  rowing, apon.coftditUim that tfwr^^^ 

■  much  am  and  provinotu,  the  enauing  winter,  aa  herself  and  alHend  of 

•lliiM  liaiiltMiirii  iinni  hn  im  Ihi  nil  iilimniinij  wttah  waa  aoeor^ 


Bi  8vpremt  Cciwrt of  JtppedU." 

jAWABT^    '  At  the  trial,  the  plaintiffs  introduced  iestimony  im  su^ 
\^^^^^^  port  of  their  claim,  and,  among  other  things,  the  Will 
iNmiel  and  of  WiUiam  Jlfaclttt,  whereby  the  testator  directed  that  liig 
.  ^^^      executors  should  purchase  a  plantation  for  his  widow, 
'  Hftdxrai.    and  furnish  the  same  with  a  sufficient  quantity  of  com  and 
porfc,  and  necessary  working  utensils^  for  her  support  and 
that  of  her  faiuly  the  firat  year;  and,  also,  tbat,  until  the 
said  land  should  be  purcba3ed,  she  should  continue  to  reside 
on  the  home  plantation*  and  work  ber  hands  with  those 
of  his  son  WUUam  W.  Madin*    It  was  admitted  thatf 
during  the  said  year,  when  the  said  ./Iiifteand  WilUam  9F» 
Madin  worked  their  hands  togedier  en  the  said  planter 
tion,  the  said  49)  barrels  of  com  were  made.    It  ap* 
peaved  ihaX  both  ttie  defendants,  together  with  Joseph 
WilMm  and  the  said  Jtmntf  wereijtamed  executors  in  the 
said  Will;  but  one  of  them  only,  with  the  said  fFUkmtf 
adeiijustoKd.    The  defendants  proved,  by  a  witness,  thai 
the  pkistiff  .^ee,  in  the  fall  of  tiie  year  1806,  agreed 
with  the  defendants,  to  give  up  ber  proportion  of  the  com, 
then  growing  and  making  by  lier  bands  and  those  of 
WUUan  W^  JMieliii^  tf'tfiey  would  purdrase  as  much  arra 
and  jyfovbums,  in  the  ensuing  winter  as  herself  and  a  «Wr. 
'     Jtoem  JCtfu^shbnld  judge  sufficient,  to  settle  her  oh  the 
plantation  which  had  be<ni  purchased  agreeably  to  tbe 
seid  WilL    Tliey  also  iNt>Ted  that  the  corn  last  mention- 
ed, teat  Y'^BrdiMtA  for  her  by  the  defendants.    It  was 
ttdetitied,  iSmt  the  said  provisians  were  furnished  agreea- 
bly to  the  eentract  stated  by  the  witness;  and  that  the 
defiendants  divided  between  them,  and  applied  to  their 
•^  own  use,  the  said  49i  barrels  of  conb 

The  plaintiffs  demurred  to  the  Evidence,  and  the  8upe* 
rior  Court  gave  judgment  for  the  defendants. 

9<mUln  for  the  appellants.    Under  the  circumstances 
4^  Ibis  case,  tiie  law  raised  an  assumpsit,  without  proof 
<rf  an  express  promise.    The  slightest  appearance  of  con- 
tract will  change  the  action  of  trover  or  trespass  foir 
taking  geods,  inta  ussumpdt  for  their  value,  at  tilie  elec- 
(m)  JB4UBeu  ^^  ^  ***  p!j*itlff.(#)    The  declaration  diargeS  a  prom- 
x^Frmmci^,  2  iaeto  psy  isr  the  eoi»ef  the^ntMP'-used  by  the  defend- 
.j§3  •^^^  ants;  and  the  question  %  whether  by  law  such  contract 
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\  fipQA^^endnice.    The  proof  is,  tfiat  the  piain*-  ^?^f?^ 

tr.  jpffi|DiiMd  .to  j^ye  the  defendants  the  coroy  if  they  v^-v.-^ 

ri^  j^ive  Iier  toAa/  wa9  already  her  ownJ:  they  used  i>aniel  mi 

*  eoniy  and  paid  hep  only  what  they  before  were  bound  ^'^^ 

li^tte  Will  to  pay.    Does  not  the  law  imply  a  promise  iiti^iii^. 
W.(i9  the  valoe  of  the  property  thus  improperly  received 


'^  jMk*  MaeRn  was  not  by  law  compelled,  nor  in  con- 
mIwm  any  way  bonnd  by  her  consent,  to  relinquish  the 
4[#i'*lMurrels  of  com,  in  consideration  of  the  executors* 
l^luy  her  Hie  provisions,  to  which  by  the  Will  she  was 
iHlilliiil  It  was  a  mere  naked  ag^reemeat,  which  gave 
wm  liglit  to  the  party  claimingunder  it,  and  ought  not  to 
Mbtt  the  claims  of  theplaintifls. 
^^JKbUf  for  the  appellees.  Wherever  the  presumption  of 
%l>0Qtract  is  expressly  exetuded,  ossumfHt  will  not  lie..^ 
Umitfirt  of  a  promise  to  pay  tot  the  494  barrels  of  com, 
Hnfff  was  an  express  agreement  between  the  parties,  thai 
^vasnotto  bepaid  ibr.  This  agreement  was  biadiiig  on 
Jffirs*  Madiv^  .for  ¥F\Uiam  W.  Muii%  one  of  the  defend^^ 
l^ts  vraa  >at  ^^^^^te^>  ^4  ^^^  miijlht  not  have  been  a^ 
ilDto  if  h^  h^  qualified.  This  was  purely  woU  rmd'wm  poe- 
Ippu.  Tba  cpntract  was  with  him  and  the  other  defend- 

\ff^  iiuirp^dy^.    They  actually  paid  and  ailTanced 
^<<  an^^andjprormoiu,''  a  broader  word  than  **p$fkJ^ 

^jgdjijifi4  ainotl^er  advantage  by  it:  she  was  to  have  as 

icli   coru  and  other  provisions,  as  she  and  her  Jrieni       ^ 
J^nrt  J  should  judge  sufficient.    Besides,  she  was  named  in 
tlie  Will  as  one  of  the  Executors,  and  fully  acquainted 
.witb  atl  it^^  provisioiis.(i)  (5)  jkzN^ 

i^_^uidin  in  reply.  This  is  a  plain  attempt  on  the  part  ^'^^^  o 
dT  ti^  defendants  to  cheat  the  widow  out  of  the  cohm—  JBmt  469.' 
^Plegr  nmd  it  under  a  contract,  and  not  tortiously  •  The 
^question  ia^  whether  (hat  contract  may  not,  for  purposes 
of  justice,  be  extended  a  little,  to  imply  a  promise  to  pay . 
^  their  property,  instead  of  btf  own,  which  would  be 
ridiculous  and  abHunL 

IFtUiam  ¥f\  Jlla^Un  was  named  an  £xecntQr  in  tim 

Will.     So  far  lis  he  acted  in  this  case,  it  was  as  Execu-^ 

;  rir; — hi  \m  twit  wr»og,if  jropi  please*  H»  aolingfw^th Jris 


^^^*»  kmAnGt  wha  had  ^pndHM,  doed  not  mal^  Hlto  bss  «ii* 
^^^^^^^^^  <{itf»;»0ciiciii.    They  did  net  in  tiie  slighteBt  degree  «ircr^ 
DMiiei  and  0tei»  the  altemuioe  by  the  WiU,  wfakh  is  evidmoe  in  lUft 
^/^     Ciuflei 

Jui^  BoAftB  prenoweed  tiie  Cein^s  ojiiBion. 
Tlie  Ceurtis  of  opinkmy  th«t,  «Mioiigfa the  aj^DantB 
ttay  have  been  entitled  to  Ifae  earn,  in  the  decIaratiM 
mentioned,  and  for  tiie  value  of  which  ttis  action  was 
brought,  und^  flie  true  construction  of  the  Will  of  W. 
Madm  deceased,  yet  flie  female  appellant  having  com- 
promised her  rights  accruing  under  the  said  ^11,  by 
rdinquishing  this  claim,  and  that  with  a  ftill  knowledge 
of  all  the  circumstances,  it  was  not  competent  to  the  ap- 
pellants to  set  up  the  said  claim  thf^^after;  and  that  the 
law  upon  the  demurrer  to  evidence  is  with  the  appelle 
On  this  ground,  the  judgment  is  afltnned. 


^ed(kd^     Blftkey  against  Xewb/s  adminiadnton* 

LApbiir  AFTER  the  decisimi  of  this  Court,  in  the  case  of 
tiff  wan^tos  ^etwhft  odmiimstrators  v.  Blakey,  S  H.^JIL  6%  b,  biB 
^sISpTfrm.  '  in  equity  was  filed,  against  the  said  administrators,  by 
Jf  *^  Wi^  John  Charvning,  and  Catharine  his  wife,  who  was  former- 
bya4|ci«on)y  Catharine  Chowning,  Litcji  Street  who  was  Lneg 
f«™  ^  Chovmng^  and  Churchill  Blakey  administrator  of  his  de- 
time,  in  a  ceased  wife  Jlnne^  who  was  Jlnne  Chowningf  all  daugh- 
2^^J*^ters  and  devisees  of  WiUiam  Ch(rwnifig  the  elder,  to  r©* 
«  ptriv;  the  cover  the  slaves  of  which  Oswald  J^ewby  was  possessed 
£S*decW<m  *^  "SWi  of  his  wife  Catharine^  legatee  of  her  aunt  Slixa^ 
hxmg  been  beth  Ch&wfitfig  and  heoress  of  her  sister  Jhme  C.  TayloTp 
SeAo^Li-  ^^^  which  the  Court  of  Appeals,  in  the  case  aforesaid 
niutionfythe 

oppoiite  party  had  obtained  a  legal  title  to  the  slavea  by  five  years  possesaioB  coi». 
menciiu^  during  the  overture;  during  which  also  the  right  of  the  Wife  accrued;  and. 
'die  huaband  ham^neter  had  poaaetiion  in  Am  character  ««  AwtAwK/. 

2.  If  slaves  specificaUy  bequeathed,  be  in  the  possession  of  a  person  who  is  at  the 
aame  time  exeottor  of  me  testator  and  hosbandf  of  a  legatee,  such  possession  wU 
enure  to  him  in  the  eharacter  of  execn$9r  011^  unless  there  be  som  electjmi»,  or 
aome  act  indicative  of  an  intention  to  take,  in  die  character  of  huband;  en>eciaiS7» 
where  the  b^^iKft  i»1«  •tfvtttl  kgateea  jointly,  and  no  divbioa  aita^mem  lam 
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•tie,  they  bciloiigad  to  the  plaiBtiffi^  hf  virtM  of  tile  WW  ^^^^'i^  ^. 
^  liWitow  rtlliittiiiii^  ft^  ptakrtMkr  {7«fitoHiieiMi  Idicy,  iidiL(Tstor»r 

AtOy'ttailaUteii^BMnrtedatfhetitteof  fatrde^    Mt 

Hiat  fate  ^ucotorsy'tehig  milled  by  eitoiieouft  advkv  of 

Co«]iflel»  gmftfibem vpioher  Iegfttee«#  «Jfifie  C  TttyUt, 

««M  CEBAatTiu  Tajflar,  who  aft^^waiHld  auunied  <totDftb{ 

■Ji^i^ty    Oiat^ftiter  the  death  of  the  BaWCWAariftoBiy* 

^faf^  CkMfxMIt  Blaktiif  one  •f  the  eomptidMuits^  to  exeetf • 

iter  4(if  WiUUmCkommmg^  and  in  right  of  bis  wife  Mmt 

..and  her  sistmi^  made  a  demaad  of  the  tlaveB  froai  tbe 

^■uM  MBwb^f  aMi  ^WM  about  to  commence  a  suit  br  them^ 

^wliich  ant  iraa  {nw^eated  by  a  eoopiMBiae  or  apeehd 

agreement,  tiiat,  if  the  claimants  would  not  bring  suit, 

%ttt  permit  hin  to  bold  tJie  s^d  slaves  during  Ms  life,  he 

-uraiild,  by  a  last  Will,  bequeath  them  to  the  comt^Iain- 

Wttof  to  te  divided  aceording  to  the  Will  of  WiUiaM 

CM»WiH|%^  ttiat,  by  i^irtlie  of  the  said  eompromhe  the 

dacvea  remaimed  with  Unotdd  Mtwby  during  his  life^  and 

*  -OMt  CMS^laiBaiitsr  uadcgfstood  and  belieTed  that,  in  fact, 

1m  fcA  a  WiB  ihade  in  ebnformity  therewith,  ^rfaich,  af* 

<<(r  hbdeatfa,'was  firaudidently  concealed  or  destroyed: — 

IMH^e' case  agreed  in  Mrvhy^s  admnistrators  r.  Bla-    - 

-lief 9  was  defective  in  not  setting  forth  all  the' points  in- 

iMfiing  ttie  merits  of  tbe  cause;  particularly,  ^  impor- 

tftttt  'facts,  of  the'  agreement  mr,  compromise  aforesaid, 

^  ittid  cffvtrfute  of  some  of  the  Complainants. 

TOie  prayer  of  the  BiU  was,  for  an  Injunction  restrain- 
?i|i(g^e  defendants  from  selling  fxr  distributing  the  slaves, 
.'flD4  (br  general  relief. 

9Cnvhy^8  administrators,  filed  separate  answers,  but,  in 

yuei'hl,  td  tlie  same  eifect;  denying  all  knowledge  of  the 

'oiMnpronuse  alledged^  or  that  he  left  a  Will^  and  claiming 

'fim  slaTesy  which  they  belieyed  were  taken  from  their 

\  im  an  improper  ai«l  illsgal  manner*  Attotemf 

on^of  th(W«  ^^ijxfiX^ilDAtVr^^ 

i^atees  remained  in  possession  of  their  legacies  with  tli^ 


^^aSS^  Aiicnt  of  li|4  execvt^n}  but  Ae  re^ondent  kqHrMk 

y^^^^^,^^  whptjier  thej  claimed  title  under  the  VfjWf  op  under  te 

Blak^     gift  which  was  said  to  have  beraprevicHiflly  made  by  tilt 

»ewb?*  V"^ ''^*'**^ '^*'^^^ 

mpbiBttfton.     Snndiy  depositions  were  taken^   shewing  probably^ 

tiiat  the  compromise  stated  in  the  Bill  was  actually  agreei 

upOBy  and  that  Oswald  JVVic?6y»  in  pursuance  thereof  madd 

a  Wai,  which  was  destroyed  by  his  mother; ^tone  of  ihj6 

slaves^  a  negro  boy,  was  sent  to  Jo&a  Chawfii$^9,  in  New- 

by's  life  tlmey  as  a  nurse,  and  stayed  there  twelve  monfliat 

mid  then  was  ca^ed  back  to  s^  the  said  boy's  motiltf 

at  Jyinohy^s  plantation;  shortly  aftet*  wblcb,  tfie  said 

JVVtt%  died;  and  then  aH  the  said  dates  absconded,  and 

went  to  Churchill  Blakejf. 

*  The  proceedings  in  the  suit  at  common  law,  of  JVl1R^- 

kfi  oimiMUfnUon  v.  BUkm/f  w^re  an  edAit  in  9A 

cause.  ■'• 

Chancellor  Nblsoh  dismissed  the  BUI  as  to  the  jdniii- 

tZir  Slakey,  and  decreed  in  favour  of  the  other  pladntiflK 

for  thcor  respective  proportions;  being  of  oplnfion,  ^^'QaA 

^  the  limitation  over  of  the  slaves  Mentioned  in  'file  t>e» 

^  quest  from  Pf^Uttam  Chowning  deceased  to  his  dangfat^ 

^  ^<^  to  IKi^afti^Ay  was  nbttoo remote;  and.  Upon  the  deat&  i^ 

<<  the  99di  M%albeth,  '« without  leaving  issue,  then^  dft 

''  said  slaves  became  the  property  of,  and  should  bavfe 

•«  been  equally  divided  among,  the  surviving  daughttts 

<^  the  said  WiUiam;  and  that  Catharine  Ta^,  (wbftlil^ 

<^  termarried  with  Oswald  Jftwlry  deceased)  Imd-  'Am 

«  C.  Taylor,  derived  no  title  to  the  slates  bequeathed  45 

^<  them  by  Elizabeth  Chawmng;  she  havtiig  no  riglit16 

^«  devise  tiiem;  that  the  rights  of  Catharine  Chowntmg 

<«  and  l>ney  Street,  in  ihe  said  slaves,  survived  to  ttaku 

^«  as  to  their  respective  interests  therein,  upon  fte  deatki 

«^  of  their  husb^s,  which  rights  were  protectediftMlk 

^  the  effect  of  the  act  of  limitation,  or  of  length  €i  ttatt% 

^  by  their  cxroertwrt;  but  that  Chmhia  Sbdsey  lost  tliib 

«'  interest,  whicb  he  was  entitled  to  in  the  said  slAves  ik 

t     ....       * 

'  (l)Kate««^«e3  AC^JIf.jr.  Bol  whither  that  fifitimthMlirtl^ 
pt  Aviiti  «^i^f«iriaiion<f  %  «^todiapoieiir  Ae  daiQ(.bx.a  WiVs 
^s^notappcsr. 


ii^theAUt  rem'oftheCimm(mmaUh.  er 

^  right  of  Us  wife,  upon  tlie  principles  and  fer  the  rea-  Jaotait, 
^  sons  stated  in  tlie  report  of  the  case  in  the  Court  of  Ap*  ^^.^^^ 
^  peals.''  Bkkcy 

Tnm  tiiis  Decree,  Kakey  appealed.  Kewbrt  mSL 

'  9FicfcAiim  for  the  appellant  This  case  now  comes  npi  laiiditnitwk 
OH  an  appeal  from  a  decree  in  Chancery;  and  is  totallj^ 
different  in  facts  and  principles  from  that  formerly  before 
lilis  Court.  There  was  no  evidence  of  the  speciid  agreed 
noDt  in  that  case;  and  if  such  evidence  had  been  adduced^ 
it  could  not  have  availed  at  law. 

The  fbliowing  points  are  relied  upon  by  the  appellant; 

1.  That  the  Act  of,  LimitatioBs  is  no  bar  to  the  reco- 
rtarj  of  Mrs.  Blakefi  share: 

SU  Thfit  the  dedsion  in  Mtiok^s  (jdnwadstraiany^Ka* 
kttf  in  M;  iHor,  nor  even  a  precedent  against  binv  wkig; 
as  htr  ^drnhdiiratcr: 

d«  T^t  a  Co«ri  of  Equity  ought  to  decree  a  speciftc 
#Kacutiim  of  JWu^^f  agreemenl,  that  the  n^;roes  should 
he  g^esi  up  at  his  death. 

Fijst,  the  act  of  Limitations  is  no  bar.    The  assent 
of  William  Cheetvning^s  executors  to  the  bequest  to  Eli^ 
mAtih  Chowning  the  tenant  for  life,  enured  to  the  benefit    m  Umi 
ff  tboee  in  remvnder|(a)  who,  at  her  deaths  had  the]^  miSbL^ 
ipf^t  to  take  possession  without  intervention  of  the  Ex-  ii;  TjET' 
fCiitani^    Makc^$  right  as  administrator  of  his  Wife,  ^^^SSl 
iMqmr  .accrued  until  the  death  of  the  latter.(A)  his  sur-  Mm  Otfm- 
liTips  her  gjive  him  nothing  in  hit  own  right,  but  only  "*^5  ^^ 
as  b4sr  adndmstrat$r*    If  she  had  owed  debts  to  the  fiill  fac«y. ToMa* 
wi»p  the  property  >vouId  have  b^en  liable  for  it  in  his*^^  ^  ^^ 
A  husband  refiresenting  his  wife  is,  according  to 
>  fffiaqi^les  of  law,  not  barred  by  Ibe  act  of  Limita- 
Ipoaet    He  sues  if»A^HfAt*~6he,  during  the  coverture^ 
j^MipraAoGtad  by  the  saring  in  tjbe  Act    If  s/U  iMid  sur^ 
jAveA  binhhBtt  right  would  certainly  have  been  iaved,--^ 
jhor^j  Au  aorviving /^  does  not  prevent  her  estate  from 
Iwmagithfd  ^ame  beneft 

Besides,  the  act  is  not  ]iIeoded.  It  may  be  said  that  in 
ArtlMeHiis  1b  not  necessary;  but  whetlier  such  be  1h«b 
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li^ilBH)!         :.  JIfry.  Blak^  was  m  party  to  the  strit  at  cobibi^i^ 

HMNHra^aite  sMtcMld  not  be  given  ui  evidBnoe  against  her;(€)  «idl 

^^  thougb  it  ia  inserted  as  an  e3(^ 

^  j^^^wmAeni  acending  ta  its  legal  dftct  only.    SnppoM 

^^2^^^^  1  IMoief  bai  aftm^wards  fon^  the. slaves  af  JVWrftji^ 

ivquldthafcnrtnerdedaionbeabarto  a  claim  founded  om 

tW  new  titie^  ?— Bat,  if  tbe  judgment  be  a* bar  «^  iato^ 

it  ia  ncA»  mj^quitjf;  for  tiie  slaves  were  delivered  by  mil- 

takcp  and  theirefore  relief  ought  to  be  given* 

d»  Tbe  special  agreement  was  obllgactory»  for  tbe  con- 

<J  v!  Sto{^  sW«ra<w»i  was  su»cient(d)    The  only  qaestion  is  who- 

tmh  1  >^tk,    fiieVf  in  point  of  fact,  tiie  agreement  be  proved^    It  is  ii| 

Ut/bm^'  P^f  *^^  BWfcey  sfaictly  complied  witb  it^s  tmns  an  Us^ 

more,  1   r«-  part,  by  refraining  to  bring  tbe  suit  in  JViwbfs  life  tinr; 

^o/pJ^'  (t  may  be  said,  tWt  be  mi^t  bave  sued  at  law  aftar 

T.  Ready,  2  Mtobj/^B  death,  the  bar  of  the  Act  of  Li^ttftions  beiai^ 

GoUf^  ▼.   ^^^  awayir-bnt  he  never  could  have  sued  for  tie  dofus 

^a^<M^  1  at  law,  thougU  his  wife  ndglit,  if  she  had  survived  bia. 

Canfi.  v/      Oetinue  would  not  lie  in  his  favour,  tbe  contract  nat4»e^ 

&^'*»  ^fr  ing  executed,  but  executory.    His  only  remedy  was  «• 

AVvWoii  iuit^dt  for  breach  irf*  tiie  agreement,  or  bill  in  equity  to* 

^^^'^^^  compel  specific  performance.    Such  a  Bill  may  be  mum^ 

JwW  T.    *  tained  upon  an  agreement  to  deliver  ritmes,  though  not  te^ 

^yJ^I3S;  stock  in  the  ftinds. 

^''^^V  Oretn  for  the  appellee.  The  former  decision  of  fUk 
oiAif'/n  1  Court  is  a  complete  bar  to  the  claim  now  in  questiofi; 
'^*^'  ^'  upon  the  principle  that  a  party  shall  not  avail  lilmselT  M 
equity  of  that  of  which  he  might  have  had  the  ben^t  iC 
law.  In  the  suit  brought  against  him  by  ^twifs  Hii- 
ministrators,  Blnkey  might  have  set  up  in  dcfelice,  HSiiaU, 
rcer  title  he  had.  I  admit  that,  if  his  title  had  been  tfe^ 
quired  since  tbe  trial  at  law,  the  Judgment  would  hkve 
been  no  bar: — ^but  he  is  precluded  from  now  asserttll^ 
any  rigbt  which  })e  then  had,  an^  failed  to  assert.  Tho* 
joined  in  thi^  suit  witb  other  plaintiffs  he  was  party  tfP 
|/!ui^  ip  f^l  ^e  characters  he  could  possibly  have  sustain- 
ed:~tho  decision  is  tlierefore  conclusive  as  to  hilii.   ' 


A  Oe  41i»  Jtar.^  m  Ommmmmeatth. 


kt§  mimYmxr^A  te  ttrail  hkntrif  of  it^  in  tbiOiM  at 
hm^wUkomtmtctaa.    lathsteMe  HrnvdAcided  ttoit       ▼- 
mm^Y^jtmnfmmmnhmgKvetmabtoluUmt.   Thtfgm^iSi^ 
■iii  tnn»  /w—  4  BMre  «ii<faw»  fmtwmp  fin*,  afctiietinie  ift 
1WH  eirtMtod:(him  JIfWofty,  iie  hfti  an  ab8ol«le  ti^ 
■^waai— a  tifle Umt WMmt  dmiktfu^  kvt,  Ibrtiieflake 
gf  pau»^*  iMflaid,  if  they  would  Mt  soe  hlm»  he  woaM 
Imi^  tteifttlie  ptft^rty  by  his  Will.  The  partiesonbotfi 
aMea  MMt  ha^a  known  all  the  HctB.    There  was^  of 
cowsot  BoowisidcrBtian  for  ike  agreement    And  if  i« 
cmM  b6  sn^porled  at  law»  it  is^  at  any  rate  a  hard  eon*- 
tfMty  whkh  a  Court  of  Equity  ig  not  tamil  to  enforce:-- 
WkM  b  diseretfomary  right  in  such  cases. 
^•Oaty  iildependen«)y  of  all  these  qaestions,  the  right  6t 
J»wiy  iinder  AIimM*  (Anming*$  Will  was  good:  for 
mHUtM  ti«  Wniofherfiiflier,  nor  the  act  of  any  other 
penan  ciMMtiAe  away  her  absolute  title  founded  on  five 
f^Miif  Ipftssession  tinder  thipard  g^m  t7B8.(i) 
'-#aM««iinT«^y.    Tw<i  other  sisters  hare  recovered 
Vj^'^tm  mMWSk  hy  which  we  oiaiiii,  and  no  objection 
wfcs  Mide;'   There  ean  not  be  a  clearer  title  than  our's, 
fr  tf»  oftBO'^r  Jf^wbfs  Mdmimi9tnitmr$  v.  Blahif  be  not 
imu    JBKmabelk  Clwwmng'B  possession  was  not 
I'oar  daiflb  wUeh  eonunenced  at  her  deafli. 
No  IddUf  can  be  imputed  to  a  married  woman.    The 
raf  BlaJkajf  was  no  p»ty  to  that  suit    Ifhe  faUed  to 
defimce  founded  on  her  right,  it  was  not  her 
llAlMitMBt  and  ho*  right  is  not  barred.    The  suit  was 
t^mmtAmindiwiduaUy.    If  he  had  sued  in  her  rights 
ad^gat  A  jadgwvi^  and  died  in  hw  Itfe  time,  it  would 
»ired  to  her  braefit^  for  the  propo-ty  would  not 
he  bad  reduced  it  into  possession. 
IMby  1S18^  Judge  Boaitb  pronounced  the 
kopiniMu 

^iMe.  SileSyed  about  fire  jrean  after  that  pMoIgifti  mmam 
r^^hcT  made  his  WiliiaMy  1784^  aad  aicd in  17S& 

ihcrtPJ^^^^'^^^^^*^^^^  ^^^^'   8eeSJ7.tivl 


Jamvamx;  The  Court  is  ofopinion^lliat^  altho^Q^riitf  >1ni^t 
^^^.^^^^  possession  of  tlie  slaves  in  controTersy^  tor  more  tfianftrtf 
Blakey  T^sM  after  the  death  of  lUixabdh  Chcfwnkkgt  was  compel 
^^  tent  to  give  him  a  tltie  thereto,  (as  was  decided  in  thb 
t,^^tJ^^[on.'<^a<i8e9the  proceedings  in  whidi  ai^  an  «xhiMt,)  it  doei 
not  aStet  tiie  rights  of  persons  coming  withiii  fbit  ext^ 
iions  of  ttte  act  of  limitations,  tn  fidA  predlcamelit  were 
Mrs.  Strut,  Mrs^  Choraming  and  JUhi.  Blakeg,  hy  reasoa 
of  their  covertnre:  unless,  in  relation  to  the  two  latter^ 
their  rights  respectively  were  extingd^he^  in  favour  it 
their  husbands,  in  omseqaence  of  the  said  lAaves  havln|^ 
at  any  time  come  Into  tiie  possession  of  tbc^  said  hus- 
bands. As  to  the  possession,  acquired  hy  Cfttire&flt  Atofc- 
ey  and  Jofta  CAoicmtfV,  of  the  slaves  of  ffis^otet&l^ihnPM* 
{|^,  after  her  death,  and  which  were  tranlbrred  to  CaAa^ 
fine  Toffior  and  .Amis  C.  T^Uft,  (under  whom  OtmH 
Mwljf  claimed,)  under  a  misconception  of  the  tlQe  tbatt^ 
to,  that  possession  enured  to  them,  only  in  tbdr  charae* 
ter  of  Executors  of  £{ixaief&  (?i^(Wfiiii|r,aadiiotfairi|^ 
of  their  wives  under  the  will  of  their  father:  nor  is  tttt 
ease  diifereiit  as  to  the  possession  acquired  by  ChmrdM 
Bakiff  in  and  to  ap»rt ^the  slavjBs  tn  opntroversy, ant 
which  gave  rise  to  the  action  of  detinue  in  the  District 
CourtofKiag  Mid  Queen.  TM  pQssesgigai%a*is»y  be 
reienred  to  his  character  of  Eixeeirtwof,l9WiMi€liM'f^ 
itlir»  Md  did  not  epure  to  him  in  Ids  olmMir .  iillt  i^ 
band.  Tliecaseof  H^idlow  v.2blM/srr#  (£.,<^ 
olasive  to  sbew^  that,  when  these  two  charaot^  ( 
in  the  same  person,  this  condiimMa  will  ibUow;,.vnlfip 
there  be  some  el6ctim»  w  soma  act  indicative  0t  an  intai% 
tiontotakeintbeoharaot^ofbuslMiMl  ThatpiAiciglt 
i^^ies  empbatiqaUy  to  oases  like  the  piesen^  wlieveihe 
right  as  hufban^  did,  not  attaclib  speciftfsaUyt  taa]L.4lf 
tbo  slaves  in  question,  hut  only  to  apart  of  th^mt  aflw 
tUsy  should  have  hei^  divided  or  allotted;  and  in  iMd§, 
the  possession  of  them  in  mass  accords  strictiy  with  tlta 
party's  claim  as  Executor. 

In  this  view  ofOie'subject,  tiie  rif^tof  «Mhi.  JWkeyfia 
and  to  tlie  slaves  in  controversy,  did  not  come  in  question 
in  the  action,  tn  King  and  Queen,  and  oo^t  not  now  ta 
he  barreil  or  affected  thereby.    Her  husband  defended 


Ihtttntt  ill  Ilia. 9vit  i^gli^  Md  Bot  iiibei^s,  IfiAeted  Jiinrivr, 
forviyed  him^  hear  Hght  would  certainly  not  have  keen  af-  ^^'' 
iectod  tber^j;  nor  ia  the  right  of  her  administrator  so 
fflfectedy  in  the  contrair  event,  altho'  that  administrator  , 
49  her  hoahandf  who  was  a  party  to  the  former  action.  imiuatnaoi». 
In  this  case^  thenuudm  that  <<  when  two  rights  concurin 
^the  aame  pt^rson^  they  are  to  be  considered  as  if  ^ey 
**  were  in  diflEerept  persanst "  strictly  applies.  Her  oA- 
wdrnMnUgr  ia  this  case  was  not  a  party  to  the  former 
foit*  nor  is  he  a  privy  to  any  who  was.  Nothing  dona 
m  thatanitf  tharefore,  oni^ttobind  him.  Onthia  groond^ 
tlie  Court  is  of  opinion^  thattheaaid  decree  is  erroneous^ 
m»d  tibat  the  ^ipelUat  ought,  to  he  let  in  to  recover  hia 
ahare^if  tlie  slaves  in  controverqr. 

Decree  raversedt  witt  eosts^  and  oanse  remanded  to 
thus  Court  1^  Chancery,  to  be  Anally  proceeded  in  pnrsn- 
ant  to  the  priMipies  of  this  Decree^ 


IfftUer  against  Lous;.  jten.3oth 

^^  1818. 

'fUtit  wiis  an  action  of  debt  brought  by  the  appellant,  i.tt'sbond 
w  aastgne^  of  Jbrnitf  B.  ITfcfte,  against  the  appellee,  in^*2^  "* 
€he  County  Court  of  Spotsylvama.  It  was  brought  upon  fona  with  a 
a  iNnid  bearing  date  the  iTffi  March  l»06,  in  tiie  penalty  ^^"^^ 
tf  9MI.  19is.  6iL  conditioned  for  the  payment  of  1941*  9s«  be  difcharg* 
«<.»  on  or  bcfere  the  25fli  of  Itecmkr  1 808^  «  with  intet^  ^f  Jf^^ 
•<€9tf/HMi  tie  dMe  f/^nol  pumtHM/if  ptAi.^  The  defend-  pnnci]Ma  at 
aiit, stfter iSjfer of flie bond, pleaded  ««payment'^  ^^uh^klSl^ 

'  fhrtiketrlid<rf  the  caBse,11ie  defendant  produced  a  wit- ^«^/^<^ 
jK!89lopr9Te  that,  at  the  time  of  executing  ttie  bond,  \t**^^4^J^ 
Was  agte$if  that  he  should  hate  a  treMl  till  S5th  Dec.  V^***^^ 
fga^radHiattkat  credit  was  a  ocnstitueiit  {tet  of  llie  bto'bl^'^^^ 

-^dditioiial  peBAhy*  and  not  fecorertble*  *^^^<t*  .  ^{Icc^s  y  ^^t^^^AyT^pU^tP^,  U^i7 

.%,  -»e  ^lanpdin  auf  Act  •£  kmtmklf,  (B.  Oode  ef  1819,  e.  198;  %  83, p.  509,) 
^bch  preacribet  the  luni  £9^  which  judgment  is  to  be  rendered  on  a  bond,  meant 
ttBt,  io  cases  of  penahSes  by  wsy  of  secmty,  the  final  justice  of  the  case  should  \^ 
^ttaiDedltt  ^leCouiis  of  law,  ia  effipctuatiny  which  object,  thoserCourts  sre  to  be 
gOTeni«dl>y  the  lame  considttations  whpcb  laflocnce  the  C9uru  of  Squi^* 
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itiwt  J^  mVah  4be  dbbtte  quniifam  was  «vwl«L ' 
Cowtcicladedthis  eyideacefimntto  Jn^f  •ailiie4»> 
feniont  excepted.  The  Jvry  retunivA  a  4peoM  v*dk^ 
in  whicky  afterfindiii|p  tbe  eooeontioB  of  theboiMli  the  a^ 
aignment  of  it  to  the  appoUut  Jiefiwe  the  dugr.  of  pa|P^ 
mtnt;  severaL  paymentai,  amountiBg  to  46L  idf.  (ML  oil 
mui  fte/bre  (^  d5M  q/*  Hcoemkr  1608;  and  svndrjr  pay- 
ments theieaOfr^  tbty  aidmiit  Mm  ^tuMtion  to  ihe  Covt, 
whether  the  aj^lant  is  entitled  to- teoMrer  intenntvpoii 
tiiesmn  mentioned  in  the  conditbnvf  the  bond,  ikom  Ifae 
day ofthedatetbeveol^ornok.  Intfae former ematfUmir 
find  for  the  appellant  the  dehtia  the  dedavatfon  meatioti* 
«d,  to  be  diaduurged  bjy  the  paymeat  of  S6i.  2s»  Tdj^  ia 
the  latter,  by  the  paymwtof  flf  lOt.  Id*,  with  intmait^n 
'ddier  case,  from  the  dOtbof  Oct  1809. 

Upon  this  iscvdici,  tiM  Coimty  Court  Md  ttaaAnui^ 
tive  opinion^  and  gai^a  jadgmcnt  for  the  laifsertttm-fottii 
1>y  the  Jury.  They  gave  jud^DMit  for  tiiointorestirom  tha 
date  of  the  bond,  calculated  upon  IlioiirMe  sum  meatioii^ 
^  in  the  condition^  Mtho^  46L  Idi.  Qd.  of  ithad  beenpaid^ 
oa  oad  h^ore  the  day  on  which  it  became  duo  ud  pay* 
able. 

On  an  iqipeal,  the  Superior  Court  of  lawfor  the  Coa«* 
ty  reversed  the  judgment,  and  rendered  jn^gaKfoiifeiQa  tlMi 
smaller  sum;  from  which  judgment  an  appeal  was  takcp 
to  this  Court. 

Wiri  for  the  ai^ellant  Interestfi*om  the  date  was  re* 
coveraUe  asa  matter  of  special  conb*act,  perfectly  nnder^ 
stood  by  the  parties,  not  as  a/onaal  part  of  the  instrumenty 
but  one  to  be  ei;ecMted.  Such. bonds  are  in  conformity 
with  the  constant  practice  and  eastern  cif  the  country, 
which,  in  si^ch  C9caf&^  ha#  hem  considered  as  decisive  of 
ij}/^  the  law.(/i>  .  Even  the  setroflb  ialhb  Becord,  are  calc«- 
.^^J^fT!^'  '^^  in  tbesame  way-  Being  thecontract  of  the  parti^ 
it  must  be  carried  ^ito  offect»  unless  it  be  agaii#  im^ 
rule  of  law. 

A  bond  of  this  descri^lion  is  not  usurioM^  1.  becanso  it 
is  evidence  of  a  dabt  exutkhg  at  iU  date,  fropaL  nvjMfih  tiii»ja 
interest^  therefore,  would  have  run  if  nothing  f^rther  ha^ 
been  said:— a  (utore  day  for  paymant,  is  indeed  given, 
hnt  upon  tlic  express  condition  of  paying  intcitsst  froto 


Jktkei'ia  tear  of  the  OmmiiweaUh.  T^ 

f  iflle  principal  be  noft  punctually  paid;  tdiich'   "^^^^^^^ 
iMtefCot »  only  at  the  legal  rate: 

d;  BbcMM-tlie  iMk  ihterert  is  required  upon  a  confin- 
gme^i  hf  wlneh  ttie  obHgor  might  have  discharged  him- 
flotf  aH^ctiier;  (k)  a^  iirterest  depending  on  such  con- 
1ltnfffii^9    even  tiiough  above  the  legal'  rate^  must  be  ^^  c^?^' 

s;  Beeaiufs,  to  comtitnte  ITsnryy  there  nlust  be  p^oof  ^^  j7^223l 
tf  tomywing  and  leiiding.((f) 

Botif  XJdiH7  existed  in  the  contract  and  even  Were  ap- 1^»/ 


jiwniiton  the  face  of  the  bond»  the  objection  cannot  be  ta-  ^•^  ^  ^» 
k«»  Uritliout  being  pleaded.(«)  i&MiX'^^ 

.  JiekUkat  is  the  baek  interest  to  be  conridered  as  a  pe-  ^•^^  ^^^- 
mUiff  and  therefore  not  recoveraUe.    It  is  not  a  penal-    (d)  Price 
ty  io  reason^  or  in  the  understanding  of  the  parties.    The  ^  ^^^^ 
fimaliff  is-genertdly  wfderstood  in  this  Country  as  in- 
itadedy  Mily  to  enforce  compliance  with  the  condition. —  ^^  ^  ^^^!S^ 
The  condUimi  is  always  regarded  as  containing  the  con-  (l.) 
tnct  itaelf*    This  bond  has  a  penal  part,  independently 
«f  tbe  condition.    What  motive  eould  the  parties  have  to 
inert  another  penalty?    It  was  dearly  not  intended  as 
anch*  bat  in  tibe  light  of  a  liquidated  satisfaction  in  dam* 
i^i;ea^    ltis«asj  to  imagineooimtlesscafies^  where  the  in«> 
teresl  frtun  the  day  appointed,  is  no  satisfaction  for  th^ 
iiyMigr  auataitted  by  deianlt  of  payment* 

I  have  not  found  any  case  decided  in  a  court  of  law  on 
the  pcrint  relating  to  back  interest;  but  there  are  cases 
Mslqpwa  in  pfiiidple«-^£;ar.  gr.  a  contract  was  sustain- 
A  ky  which  the  porehane  money  for  atract  of  land  was 
to  he  paid  by  instahurais;  and  in  the  event  of  fidfaire  tO 
pay  any  one  tnstalruent^  the  whole  wlis  demandable  iro-     (j^  suuee 
mc-diatcly^CO    Was  not  that  a  more  highly  penal  agree-  ^^j^^^^^ 
men!  til  an  this?     Jn  Goivtett  v.  Santfortfh  2  JK.  Rep.^Etp,  Bep* 
95 S,  Uic  principal  and  interest  wwe  both  made  payable  ^*^' 
at  an  earlier  period^  in  rrmsequence  of  the  failure  to  pay 
the  in.stalmeni9  panrtuaUy, 

The  case  of  Shade  v.  Parker^  2  Vtm.  316,  is  the  first 
aad  last  I  have  been  abf^  io  find,  in  which  a  distinction 
in  tnken  between  a  ronti-^ct  for  reducing  the  interest  up- 
on eofnpliance  with  the  times  of  payment,  and  one  where 
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^rnf:^   ^^  intcrert  is  to  be  increased  if  not  {mid  attiiedaj.^ 

^t^y^^^^   The  qwBre  annexed  by  Vemon  is  a  complete  answer  to  tbo 

Waller     case;  for  there  is  no  diflTerence  in  reason,  or  the  natiire  of 

^'        things  between  the  two  contracts.    The  motive  to  pay, 

and  the  advantage  from  paying,  is  the  same  in  both  cases. 

In  fact,  it  is  a  distinction  without  a  difference,  and  dis* 

countenanced  by  other  decisions.(g') 

v^jH^S^  *'^^"**'^ ^^^^^^ — ^P®" ^®  *"^® understanding (tf what 
rem.  134;  is  meant  by  a  penalty ,  must  depend  the  correct  decision 
;^J^^*  of  this  case.  A  Penalty  is  the  forfeiture  of  something  not 
BnnmU  estimated  by  the  amount  of  advantage  gained  on  one  side, 
333;  i^nM^^  of  loss  Sustained  on  the  other.  Courts  of  law  have, 
M<2^^^''  ^^^  ^^  Statute,  tiie  same  power  to  relieve  against  pe- 
nalties that  Courts  of  Equity  have.(A) 
(A)  Mom*  In  this  case  is  the  reservation  of  back-interest  to  be  re- 
b9i^  3  JBtor!  garded  as  a  liquidated  compensation  in  damages,  or  as  m 
^^^  Penalty?    If  any  fart  (howevw  small)  of  the  principal 

be  not  paid  on  the  day  appointed,  interest  on  tiie  whole 
sum  is  demandable/rom  the  date,  according  to  the  terms 
of  this  bond!  Is  this  any  measure  of  eompensaf ion?  Does 
'  it  not  answer  exactly  to  the  description  of  a  penalty?  Is 
there  any  diffin^nce  between  a  contract  to  pay  interest 
from  the  date  in  case  of  default,  and  a  contract  to  pay  a 
certain  additional  sum  in  the  same  event?  It  is  still  ths 
agreement  of  the  parties.  The  usual  penalty  itself,  is  an 
agreement  of  the  partiesi — ^yet  the  Court  of  law  mitigates 
its  rigour. 

The  main  force  of  Mr.  Wirfs  argument  is  a  supposed 
custom  of  the  Country.  I  deny  the  existence  of  any  sudi 
custom;  having  always  understood  it  a  question  concent- 
ing  which  the  best  informed  members  of  the  jn-ofiMsioa 
hav^  differed.  But  if  there  be  such  a  custom,  it  ou^t  to 
be  shewn  to  the  court,  as  the  particular  custom  was  ift  !^'. 
Flayer  v.  Edwards.  In  that  case,  the  custom  was  oiat#  -jv' 
ter  of  evidence  that  there  was  no  corrupt  purpose  of  eva* 
ding  the  Statute.  Ev«ii  in  that  case,  the  court,  though 
it  decided  the  contract  not  to  be  usurious,  yet  said  the 
surplus  was  not  recoverable  in  assumpsit  for  money  had 
and  received^  vfhich  is  an  equitable  action. 
If  such  claims  can  be  supported  in  Courts  of  law. 
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^ilt€  is  fhe  guard  to  protect  parties  from  the  effect  of  Jairtait, 
agreements  to  pay  penalties?  If  A  owes  B  100l«  and  B 
tells  him  that,  if  he  will  pay  him  50/*  to  morrow,  he  will 
relinquish  the  debt^  he  is  not  bound  to  do  so,  if  the  50{, 
lie  not  paid.  But  there  is  a  distinction  between  a  case 
where  the  creditor  is  willing  to  relinquish  part  of  the 
debt  in  consideration  of  punctual  payment,  and  one  where 
ftc  debtor  agrees  to  pay  more  than  the  debt,  if  he  fail  to 
Ibe  punctual.  This  is  the  distinction  recognized  in  Courts 
of  Equity.  If  there  was  no  penal  part,  in  the  usual  form, 
in  the  bond,  and  it  simply  was,  <<  I  A.  B.  bind  myself  to  . 
piay  501.  twelve  months  after  date;  and,  if  I  do  not  punc- 
tually pay  that  sum,  I  will  pay  interest  upon  it  from  this 
date;** — such  interest  would  clearly  be  considered  a  pc- 
nalty. 

In  Burton  v.  Slatten,  5  Bro.  ParL  Cases,  233,  the  sum 
mbowed  had  every  appearance  of  liquidated  damages.— 
Kot  so  here;  for  the  interest  may  be  demanded  during 
ma^y  months,  on  the  whole  amount,  for  a  default  of  one 
moment,  and  as  to  one  cent! 

If  a  debtor  was  to  contract,  expressly,  to  pay  aU  dam^ 
ages  the  creditor  should  sustain  by  his  failure  to  pay  the 
money  on  the  day;  tlie  creditor  could  nevertheless  recov- 
er no  more  than  the  law^ful  interest.  Yet  Mr  Wirt  con- 
ioids  for  a  sum  to  be  added,  by  implicaiion.  as  a  liquida- 
Hem  of  such  damages! 

Il^  Halifax  v.  Higgens,  1  Verru  134,  the  one  per  cent 
l^bfiiional  interest  was  a  compensation  for  failing  to  pay 
tlit  ^.lUjcst  iTgularly. 

The  distinction  I  have  mentioned,  is  fully  supported 
hy  the  autliori  tics,  (i)  Aod  no  case  can  be  found  where  re-    /^  ^5  p^ 
trospective  interest  bi  [permitted  to  be  added  to  the  sum  ««^»  ^3,  pi. 
ctipulat€*d  by  tlie  condition.    To  do  this  would  be  to  al-  if-yw^  2  ^' 
low  a  forfeiture.    In  Oirwletty.  Hansforth,  2  BL  Rep^  958,  ^«^  289| 
it  was  not  a  forfeiture,  and  the  Court  went  expressly  up-  jHbynari'  3 
m  Uiat  ground.  jl^v. 

It  appears  on  the  face  of  this  special  Verdict,  that  the  Barkham,  i 
Jtirj*  have  mis-calcuIatcd  the  set-offs.    They  have  sub-  fiJ^'S^' 
pitied  one  question  onty;  whether  the  w/iote  back  inte- /mt  ▼.  ii>«M 
ma%  IB  to  be  recovered,  even  though  part  was  punctually  ^'**^*  ^*^' 


7^  Jg^ippemc  Comri)^  J^t/mk^ 

ged  on  8o  j»udi  tti  was  pfid  QA  tr  bcfiNK  tbe  4agr  appmt- 


^  Wirt  in  reply^-^iSif  ImiMmBioii  is^  tbai  if  a  foymmt 

^^^'  jbn  pa^  be  ipade  joa  the  ia^jp  the  creditor  is  estitied  ta 
the  back  ^itejreat  «a  tibe^sttn  remainiBg  dae  anljr.  I 
jiiaw  undenrtood  tiie  atfrtom  of  the  oowtrjr  to  be  aa;  aad 
such  apHBara  to  be  the  i^taUe  standard*  If  in  tiiis  I  juai 
mistakentJind  the  practiop  baa  been  ta  enforce  the  conr 
tract  strictly^  I  insist  upon  it  aa  mj  client's  legal  right 
upon  the  authorify  oiBlakt  r.  Lawrtngi  4  Btf.  Bep*  147^ 
before  cited. 

As  to  the  custom  of  the  Constryf  it  was  said  In  Lomg 
V.  CoUton  1  H.  ^  M*  115,  that  a  general  custom  was  n^ 
to  be  proved*  In  Flower  v.  Edwards,  the  ouslom  was 
epecialp  and  therefore  firoof  was  required* 

The  distinction  taken  in  Courts  #f  Equity^  relied  apon 
by  Mr.  Stanard^  is  a  distinction  without  a  diflbrence.^*- 
Tbe  stipulation  in  both  cases  is  that,  although  the  inta- 
rest  would  otbepwise  run  fkxHU  the  date  of  the  bond,  tlie 
plaintiff  will  give  it  up,  if  the  principal  be  punctually 
paid*  If  a  hand  be  given,  conditioned  to  pay  at  a  fiitore 
day,  with  interest  feoai  the  date,  and  an  endorsem^t  be 
made,  that,  in  the  event  of  payment  of  the  principal  on 
that  day,  the  interest  shall  be  remitted^  sudi  bond  and 
endorsement  woald  amumt  to  the  condition  of  this  band 
exactly.  And^  accordkigta  the  case  of  Merm^v  JSfoiey 
1  FFoM.  U,  14;  stt<^  endorsement  is  to  be  considered  as 
inoorparated  with  the  bond. 

The  distinction  tiiCMibre,  being  wnreammable,  ought 
not,  (as  Judge  Roawe  said  in  Baring  \.  Eetder,  1  Hit 
M,  16^,)  to  be  consid^^  as  of  Unding  authority.  Bu^ 
even  according  to  the  British  decisions, — in  Halifax  ^. 
Bggem,  the  interest  was  to  be  raised  in  case  of  failure  in 
panctuality;  yet  the  Court  allowed  the  higher  rate,  n6t 
as  the  l^;al  standard  of  int^rest^  but  on  the  ground  that 
such  was  the  contract  of  the  parties.  In  MehoOs  versus 
«Maynard,Lord  Hardtxricke,  (by  way  of  an  cMter  dictum, 
for  it  was  not  necessary  to  the  decision  in  that  cause^} 
•  does  indeed  recognize  the  distinction.  In  Shke  t.  Law^ 
wenotf  not  only  tba  time  i€  commencement  of  the  interest 
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I  hmckf  but  dso  that  of  payment  of  the  prind-    Jawavi^ 
pri  wmu;  yet  tiie  contraet  waa  enflMroed,  thovgh  more 


^S^y  penal  than  this.  In  Chwlett  v.  Hamforthf  there 
was  tt  fafflbiture»  in  Mit^/SKmutHPsseme;  bat  the  court  de«* 
ciMI^  that  it  shoaM  be  enforced  aa  tiie  coiUrad  of  the  par* 
Ilea.  IdsrA  JfoMjhU,  tfaovgh  notorious  for  a  disposition 
to  break  dorwn  the  barriei's  between  the  Courts  4f  Law 
•ad  Eqnity^RO  where  asserte  that  he  would  enforce  in  a 
Govt  of  law  this  diatinctmi  adopted  in  the  Coarts  of  E- 
qaity.  It  is  a  distinction  conpletely  overtiirown  by  the 
cases  I  have  cMad« 

This  case  was  re-argned  by  ^e  same  counsel,  March, 
jMh  1S17,  bat,  fi*om  a  4m  regard  to  brevity,  the  second 
argomeflA  is  not  inserted. 

Jammry  3Mi,  IB  18,  Judge  RoAim  pronounced  the 
CooH's  Opinion,  as  follows,  afiker  stating  the  case* 

AHho'  the  teatteony  oflbred  bf  the  ddfendant  was  re* 
jeoted,  and  properly  rejected,  by  tiie  Ceart,  the  same 
aanshractien  reaalta  from  ttefoce  of  the  bond  itself.  The 
penalty  of  the  bond  is  condilioned  to  be  dischai^  by  the 
pajflientof  1941.  9s.  9(L  on  or  before  the  e5th  of  Dec 
ISM,  with  interest  from  the  date,  «<if  not  punctually 
paM.^  It  is  eivident  that  the  agreement  of  lite  parties  la 
^ompletod^befefslheinSGrtten  of  these  last  words  ««wifli 
jfailevealy''  icc#,  at  least  so  for  as  it  respects  the  Hme  of 
pi^flaMrt^  and  the  siiai  to  be  timi  pssd.  The  sum  to  be 
Ihett  paid  is  shewn  to*  be  1041. 9««  9d.  only,  in  exelusioii 
aftiie  hack  interest,  by  thia  caaaideratiM,  that  Ihe  pay* 
arait  of  that  sum  on  or  before  the  dSth  of  Dec.  18M^ 
ifRVpld  have  dlaohai^  the  penalty  of  tiie  bond.  These 
Wt  viorth  vvoir  •^\/\\  irifi^Hed  to  enforce,  more  efltetual* 
ly,  the  payment  of  the  principal|  to  aid  to  the  penalty, 
by  which  the  payment  theiTof  was  already  seoared.  TtuU 
h  no  poK  of  the  sum  Rgi^ed  to  be  paid  an  a  given  day, 
Whidi  only  becomes  payable  ^tfUr  that  day,  ahd  in  the 
aaiint  thnt  paymwt  ia  not  punctaally  made  aa  Ihe  day.  It 
4iariyapmialty. 

(h.^Elie  Cautt  undarstands  it  to  be  a  clear  prind]rfe,  that 
iliiaieteimeiii  our  Act,  (1  Rey.  Codeof  1794,  p.  Ill,)  wUdi 
flpacrlbea  the  sum  for  which  judgment  is  to  be  rendered 
a«i|kuid^  miaMl  thirty  ia«Me»#fipwidtiie  by  way  of 
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security,  the  final  justice  of  the  case  should  be  attained 
in  the  Courts  of  law,  for  which,  before,  parties  had  been 
driven  into  the  Courts  of  Equity.  The  Court  is  also  of 
opinion,  that,  in  effectuating  this  object,  those  Courts  ars 
to  be  governed  by  the  same  considerations  which  influence 
the  Courts  of  Equity.  If  any  authority  is  wanting  to 
support  this  clear  position,  it  may  be  found  in  the  cas6 
of  Bonafous  v.  Rybot,  S  Burr,  1373,  in  relation  to  the 
English  statute  of  4  and  5  June,  ch.  16,  which  is  sub- 
stantially similar  to  our  Act 

The  principle  of  Equity  upon  this  subject,  is,  thai^ 
where  the  condition  is  for  the  payment  of  a  sum  of  money 
at  a  certain  time,  if  it  is  not  paid,  the  Court  will  allow 
interest  upon  it,  from  the  day  when  it  shmiUL  have  been 
paidf  and  considers  the  forfeitore  as  a  penalty  which  is  « 
subjectmatter  of  relief,  (2  FonA.  388.)  Equity  does  not 
give  more  than  the  sum  agreed  to  be  paid,  witii  interest 
thereupon  from  the  time  wtiOB  it  ought  to  have  been  paid. 
This  is  the  just  measure  of  repairing  the  breach  of  the 
agreement:  all  beyond  it  is  relived  against  as  b^ing,  in 
^Eect,  a  penalty. 

Under  the  influence  of  thb  principle,  while  it  was  h^Mt 
in  thecaae  o(J>ndoU$  ▼•  Mafnari,  3  Mk  521,  thatrvriieis 
a  mortgage  was  made  reserving  5  per  cent,  interest,  with 
an  agreement  to  abate  one  per  cent,  in  case  of  punctual 
payment  being  made,  if  payment  at  the  time  is  not  made^ 
liie  five  per  cent  ispayabk^(for  it  was  re$ervedp  and  Am 
condition  of  abatement  has  npt  been  complied  Mnltb;)-*-^ 
was  also  decided  that,  if  four  per  cent,  only  had  been  ra- 
•erved,  with  a  proviso  or  condition  that,  in  ci^  of  non- 
payment by  a  certain  timet  the  interestshould  ^  inerea$» 
ed  to  five  per  cent,  such  proviso  would  not  have  been  good| 
because,  continue  the  Cwrt,  ^  where  the  interest  is  t^ 
<<  be  increased  if  the  money  be  not  paid  on  the  day,  that  ip 
€i  but  as  a  nomine  petneSf  and  relievable  in  equity."  Where 
the  greater  sum  is  reserved,  if  the  condition  of  abatement 
is  not  strictly  complied  with,  it  is  to  be  paid;  because  it 
is  reserved,  and  a  contrary  decision  would  contravene  the 
agreement  of  the  parties;  but  the  greater  sum  is  not  te 
be  paid  where  it  is  only  reserved  to  enfiirce  the  payment 
of  tiie  smaller,  wbieh  alone  forms  the  measure  of  tlie  can^ 
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^ngt^fliiimftKr\ifiB.  In  other  words,  tfae  agreement  (^ 
pe  pwties  is  to  prevail,  so  far  as  it  respects  the  sum 
figreed  to  be  paid:  it  is  to  be  relieved  against,  so  far  as 
it  partakes  of  the  nature  of  a  penalty. 

These  positions^  supported  by  all  the  authorities,  are 
dfBcisive  of  the  case  before  us.  The  party  is  to  get  only 
&at  which  he  would  have  received,  had  the  contract  been 
didy  complied  with,  and  legal  interest  thereupon  from 
file  time  when  it  should  have  been  paid.  All  beyond  is 
in  the  nature  of  a  penalty,  and  relievable  against,  by  tlie 
priadples  of  equity.  The  cases  which  shew  that  the 
rote  of  interest  can  not  be  increased^  equally  shew  that 
fte  hack  interest  can  not  be  given:  it  will  not  be  given 
vnless  it  is  reserved,  as  a  part  of  the  contract. 

On  these  grounds,  the  Court  is  of  opinion,  to  affirm  the 
^dgment  of  the  Superior  Court 
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Decided^ 

Jan.  32d. 

1818. 

W  agsumpsitf  the  plaintiff  declared  upon  a  parol  agree*    j^  ^  pj^. 
tent  between  the  defendant  and  him,  ^  that  if  the  plains  tiff  in  <». 
^  ^g^w^mld  furnish  and  supply  a  certain  Mary  Bunni^  ^led*to  rS^ 
*«•»,  I^inietm  Hnnnicutt  md  Edward  Bunnicuttf  wlth^^o^^'^pon* 
**o«ril,  washing  and  lodging  for  one  year,  he  the  de-Sent  ^Sw 
^fiJRdaiit  wonld  pay  the  plaintiff  as  much  monc^,  as  hei  J^f"^^ 
^  for  the  board,  washing  and  lodging  aforesaid,  reason- ^tatnft/' 
*  ably  deserved  to  have'^j^averring  performance  on  his  "H^^^^ 
|i«rt;;  that  he  reasonably  deserved  to  have  for  the  same  a  certain 


4e  sum  of  611.  lOs.  Od;  and  non-performance  by  the  de*  JJJ^^a  K«r 

IbiAant.     At  the  trial,  on  the  plea  of  non  assumpsit,  the  in^t  chUr 

[  iii£»idbuit  moved  the  Court  to  instruct  the  Jury,  that  he  boa^^aih* 

Sntonot  responsible  for  the  board  of  the  persons  in  the!n8r«;pdl<xJ«- 
<  ,*,  ,  f,  mg  for  a  cer- 

I&  timey  he  the  defendant  would  pay  him  fbr  it;  averring  and  proving  that  ht 
^t^^^^  » the  fooaid»  waahin^and lodging  accotdbiglv:— «nd  this, akho'  the  woman's 


L  .be  in  tlM  Commonwealth  at  the  time»  and  bound  to  furnish  her  and  the 

I  with  neceftsariesi  and  the  defendant  be  not  morally  or  le&^y  bound,  but 

%1ii«daptomiae. 

to*  3*  M  9eems^  that  a  veidict  for  a  certain  sum  of  money,  with  interest  from  a  daj 
i^ctted,  **  subject  to  a  credit,'*  (without  saying*  on  what  day  such  credit  is  to  b# 
■Miftti)^)  isnot  so  wioertain  as  that  the  plaintiff  cannot  take  judgment  upon  it. 

4.,  ^Judginent,  in  such  case,  for  the  damages  aforesaid  in  form  albresaid 
tip  somcieiitfy  folloWi  the  verdict 


^^^>  iftclamtion  mentioiied^  oiilfisstbepIaurtiffcaiiU.  pvodttoi 
a  promise  in  writing  to  that  eflfect: — but,  <<  the  contnu^ 
^  having  been  made  by  the  defendant  himself^  and  tiui- 
<<  said  persons  being  in  law  incapable  of  ceiitractinj( 
^  themselves^  one  being  a  Jtau^orveft  and  her  bofiAand 
^<  in  this  State^  and  the  others  injwnis  and  their  chilAm^ 
**  the  Court  refused  to  give  the  instmction:" — 1&  whick 
opinion  the  defendant  excepted. 

The  Jury  found  a  verdict  for  flie  plidntitr  for  65L 
damages,  with  legal  interest  from  January  Ist,  1S09  ^till 
paid,  (<<  subject  to  a  credit  of  tiie  sum  of  iSL  1U»  6dJ^^ 
besides  Costs.  Thejudgment  was,  <<  that  the  plaintiff  reco- 
<<  ver  against  the  dcdfendant  his  damages  aforesaid^  inform 
<<  aforesaid,  assessed,  and  his  Costs''  &c 

b  a  PetiliMi  for  a  8vfiT$eiea$,  the  defendant  codtoM* 
ed  there  was  error  in  the  Judgment;  1st,  <<  htfCmamS  it 
«(  did  not  appear,  from  the  plaintiff's  allegations,  that 
<<  there  was  any  moral  or  legal  obligation  whereby  the 
<^  defendant  was  bound  to  support  Mrs.  HwmtsM  and 
<<  her  children;  and  she  was  a  married  woman;  and  her 
<^  husband  and  the  father  of  her  children  was  in  the  State 
f^  of  Yirgiqia,  who  was  liable  for  necessaries  furnished 
<«  his  wife  and  children:" — 2d,  <<  because  there  was  w^ 
^f  promise  in  writing  whereby  the  defendant  bound  hUnr 
<<  self  to  be  responsible;  and,  if  he  made  the  promise  i$ 
«  waa  a  nMdtfm  pactum^  not  susceptible  of  enforcement 
.<<  either  at  law  or  in  equity:"  Sd,  <f  because  the  jwryy  lA 
^  their  verdict#  allowed  a  credit  fm*  25Z.  without  stating 
«<  at  whfii  tme^  and  consequently  it  was  impossible  t» 
^know  howanestiaMiteof  the  interest  was  to  be  mad^s 
and  4th,  because  the  judgment  <<  of  the  Coori  did  m9t 
^<  pursue  the  veidict  of  Uie  Juiy." 

The  Jtt^  of  the  Superior  Court  <rf  law  granted  the 
Supersedeas,  and  afterwards  reversed  the  judgment,  and 
dii«icted  a  new  trial,  oa  tiie  ground,  «  that  the  Verdict 
•*  was  nneertfutt  i«  not  fladng  the  time  when  the  oreditof 
<*£5t»  lis*  6d.  was  to  be  allowed."  From  this  Judg- 
ment of  reversal,  the  original  plaintiff  appeal^  to  this 
Court:  but,  before  the  decision,  "  he  offered,  in  the  &!- 
^*  perior  Court,  to  admits  and  entw  on  i*ecord;  that  tto 
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«*€TCAt  of  fM.  lis.  6i.  was  to  be  applied  as  a  Credit   Jaxuabt, 

**  on  the  lei  ot  January  1808;  which,  as  bis  release  of  the 

^  damages  aforesaid,  (except  as  to  tiie  sum  of  39^  Ss.  6d. 

^  wiA  interest  from  that  day,)  was,  oh  bis  motion,  al- 

^  lowed  to  be  entered  of  record.** 

*   This  Court  (without  argument)  reversed  the  Judgment 

of  the  Superior  Court,  and  affirmed  that  of  the  County 

Court. 


Monford  against  Rice  and  others.  Dedded 

®  jAn.23,1818, 

ON  a  motion  by  James  H.  JVunford  late  High  Sheriff    ^  ABond 
«f  Hotfarway  County,  against  James  Rice,  and  sundry  from  the  De- 
peraoBS  his  sureties,  it  appeared  fiwter  alia^J  fh>m  the  lu^  sheriff 
notice  and  several  bills  of  exceptions,  that  the  plaintiff's  S??S**^2Si 
iM>tion  was  for  the  amount  of  a  Judgment  obtained  against  m  peifonn- 
himself,  in  behalf  of  the  Commonwealtti,  forpartof  the  JJ^  ^*^^ 
Revenue  Taxes  in  the  said  County  for  the  year  1815,  puty,  '"Air- 
which  the  defendant  Rice,  as  his  deputy,  had  collected '^J^^  ^' 
and  failed  to  pay  into  the  public  Treasury  within  the  time  ^c«»*'  w**** 
required  by  law;  that  the  bond  given  by  the  said  iKcf  ^^^^ 
and  his  sureties,  bore  date  the  10th  of  October  1813,  and  gfj^'  *• 
was  conditioned  for  performance  of  his  duty,  indemnify-  him  and  b]« 
ing  the  said  James  EL  Munford,  &c.,  «  during  his  con-  S^^^^L^. 
^thmance  in  offuXf**  without  specifying  the  length  of  tiontof^fie 
time;  tliat  *e  said  Bond  was  executed  in  consequence  of  ^'•^•^•^^^ 
tfie  appointment  and  qualification  of  the  said  Bice  as  De- 
puty Sheriff  in  October  1813;  that  he  did  not  continue  in 
offlce  more  than  one  year,  under  that  appointment,  but 
fras  appointed  again  on  the  6th  of  October  18H,  to  act 

(i)  N^te.  It  *|^ean  thftt  the  margini^  Epitome  |^  1.  to  die  case  of 
gtftrar  v.  Lmtiae, ^Mitrnf  980,  is  notooirectly  expretied.  Itahouli 
beMlbBowB»-^<  A  Bond  from  tbe  depvty  to  the  High  Sheriff,  dated 
Vtm^ft^htf  1.5tfa»  1802,  «nd  conditioiied  to  the  fiuthftil  performance  of 
Idb  duty  t«  deputy,  *«  dwrir^  Um  continuance  in  djfce,  wUtl  J^ovembtr 
'  C«nrt  1804,**  was  adjudged  binding  upon  him  and  his  sureties,  for 
the  seeond  year  as  weU  as  the  first,  ajid  untQ  ^e  windii^  up  of  the 
business  lawfuUy  committed  to  him  as  deputy.'' 
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as  deputy  Sheriff  for  another  year;  that  the  said  Mmfard 
the  High  Sheriff,  also,  did  not  continue  in  office  longer 
than  one  year  und^  his  first  appointment,  hat,  at  the  end 
of  the  first  year,  was  again  commissioned  and  qualified! 
viz,  on  the  same  6th  day  of  October  1814.  Tkt  fiureties 
therefore  contended,  that  the  said  Munfard  could  not  de« 
legate  to  the  said  Bice  an  authority  to  act  as  deputy  She- 
riff for  a  longer  period  of  time  tl^m  his  own  office  con- 
tinued; and,  consequently,  that  the  said  bond  could  not 
be  binding  upon  them  for  the  second  year  in  which  the 
said  Bice  acted  as  the  deputy  of  the  said  Munjord;  and 
that  there  was  nothing  in  the  said  bond  to  shew  their  in- 
tention  to  be  bound  for  such  second  year* 

The  County  Court  gave  judgment  for  the  plaintiff^ 
which,  upon  an  appeal  to  the  Supwior  Court  of  law,  was 
reversed^  and  judgment  was  ordered  to  be  entered  for  tte 
defendants;  whereupon  the  plaintiff  appealed  to  tiiifl 
Court 

IFtcfcAam  for  the  appellant 

»%y  and  Ldgh  for  the  aj^Uees. 

January  SSd,  1816^  Judge  Roanb  jHTonounced  the 
Court's  Opinion* 

The  Court  is  of  opinion  that  fliis  case  does  not  comA 
withing  the  decision  of  the  Court,  in  the  case  of  Bof/stet 
V.  Leake;  in  whiph  the  condition  of  the  bond  stated  that 
the  deputy  Sheriff  was  to  act  as  such  untU  €hocUtmi 
Jinroember  Covrt  1804,  and  that  stipulation  was  consider- 
ed as  adde4^  to,  and  extending  the  ^Epresston,  <«  dorlnip 
«<  his  continuance  in  office,*'  beyond  the  year  for  vAAA 
his  principal  was  first  appointed;  and  which,  in  this  pru 
vate  contract  between  the  Sheriff  and  his  Dqmty,  it  was 
competent  for  them  to  do.  That  stipulation  is  wantin|* 
in  the  case  before  us;  and  this'Case  falls  wHbin  the  prin* 
ciples  of  that  of  Fairfaoc  v.  the  CknumonweaWh  4  IT.  ^ 
JiL  ^08.,  in  which  the  expression  aforesaid  was  limited  t^ 
the  first  yefu*.  The  Court  is  abo  of  ofdmon,  that  it  te 
not  natural  to  give,  to  this  general  expression  in  the  bond 
of  tiie  Deputy  Sheriff,  an  extension  beyond  the  tetm  for 
which  his  principal  himsdf  held  his  office* 
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On  this  ground,  and  not  deciding  any  other  point  oc- 
pnring  in  tiie  case,  the  Court  is  of  oj^ion  to  affirm  the 
jndgaient  of  the  Superior  Court 


Fitzhngh  and  Grinnan  against  Jones.       jj^^ 

i8ia 
This  rase  was  argued  at  great  length,  during  six  days, 

hy  Oreen  and  Jfickham  for  the  appellants,  and  Stanardy    i,  a  pei- 

CaU  and  Leigh  for  flie  appellee,  in  the  absence  of  the  Re-  •<>**  disposed 

porter.     But,  from  the  transcript  of  the  Record  and  the  a  tr^  of 

opinion  of  this  court,  it  appears  that  the  only  important  ^'J^  ^^TJSSer 

point  in  controversy  between  the  parties,  was  whether  enquirinir 

JoneSf  (the  plaintiff  in  the  suit  in  the  superior  court  of  Chan-  ^  for'sdc 

eery  for  the  Fredericksburg  district)  had  made  with  the  de-  "d  wh*t 

fendant  Fitxhugh  a  complete  and  binding  contract  for  the  terms  by  the 

^rchase  of  a  tract  of  land  of  his  (called  Clark's)  before  »*^"«  stating 

it  sale  was  made  of  the  same  land  by  the  said  Fitxhugh  ments  H 

to  the  defendant  Orinnan.    The  bill  was  filed  ^y  Jones.  ^"^^^  !^^ 

•'  '  conyement 

.on  the  ground  of  his  prior  bargain,  to  set  aside  the  sale  for  him  to 

.to  Chritman,  and  for  a  conveyance  of  the  landto  hinj.JJjf^^^^ 

The  material  circumstances  of  the  case,  as  presented  by  the  W  S^ooo 

hiU^  anawers,  exhibits,  and  examinations  of  witnesses,  ^^answer 

are  sufficiently  stilted  in  this  Court's  opinion.  ^  ^«  ^«ttcp 

.Clwicellor  Njeulsok  pronounced  the  following  decree,  price  the 

October  £d,  1816,  ownerwM 

wiUiniP  to 

<<  The  Court,  bdng  of  opinion  that  the  contract,  al-uke,  but 
^  Mged  by  the  plaintiff  to  have  been  made  between  him  ^\^*  ^^ 
^  ami.tiie  defendant  Fitxhughf  was  prior  to  that  made  chaser  to 
^  between  the  ddbndants,  and  the  defendant   Grinnan  hli^^^e 

responsibili- 
ty  of  establishing^  the  lines  of  the  tract;  he  also  acceded  to  the  offered  terms  of  paj. 
ment,  and  required  the  purdukser^s  answer  as  soon  as  possable,  in  case  he  was  dia< 
poaed  toa«cedS^  to  these  terms:*-the  purchaser's  reply  stated,  that  he  would  toke  the 
land  on  the  terms  proposed,  and  would  have  the  hnes  ascertained;  though  it  went 
on  to  ezpresB  his  wish  that  the  owner's  a^ent  should  attend  to  the  settlement  of  a 
pari  of  toe  bouadaxie^  through  nmtives  of  delicacy  in  relation  to  one  of  the  co-ter- 


miiious  tenants;  saying  nothing  however,  of  waiving  or  abandoning  his  acceptance 
eftbe  terms  proposed    This  amounted  to  a  compfete  i    '         .       .        .        ^ 
aale  and  purcnase  of  ^e  land. 


2  The  word  immediately  used  on  this  occssion*  only  meant  that  the  payment 
should  be  prompts  in  contradistinction  to  a  credit  payment.  A  tender  of  the  iMncy 
therdbte^  vithoat  any  unreasonable  delay,  was  sufficient. 
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^  ms*^'  ^  ^^  ^^^  ^^^  ^  ***  cottoact  beCwe  Ms  |Misterior 
^^^^...^.^^  **  contract  was  carriM  iiit6  eflfect,  and  tiierefore,  tfcat  the 
Xuhugh  &  '^  said  contract  betwe^  the  defendants  AouM  Boi  sttad 
^""^^  *'  in  flie  way  of  the  claim  of  the  plaintiff  for  an  executioit 
Jonei.  f*  of  that  between  him  and  the  defaidant  FUiihughf  dotii 
<<  adjudge,  order  and  decree  that  iiie  plaintUfdo^'  wiflun 
<<  ^n  days  from  the  date  hereof,  pay  to  the  ddSmdant 
^  Fii%kugh,  the  sum  of  SlOOO;  that  the  drfendaats  <« 
*^  either  of  them  in  possession  of  the  tract  of  land,  in  the 
**  proceedings  mentiimed,  da,  on  or  before  the  first  dagr  of 
'<<  January  next,  yield  np  and  surrender,  to  thepossesshm 
<<  of  the  plaintiff,  the  said  tract  of  land,  togethw  with  aA 
<<  the  title  papers  thereof  in  the  possession  of  thffnk  or  .ei» 
<<  tlier  of  them,*  and  (the  plaintiff  admitt'mg  that  the  m^ 
<<  tract  oif  land  contains  400  acres,  for  whidi,  accordin|f 
<<  to  the  terms  of  his  contract  with  the  deC^aat  Ftfcs^ 
<<  hughf  he  is  bound  to  pay  at  the  rate  of  815  per  acr^ 
^*  and  waiving  any  survey  to  ascertain  the  quairtity,  adA 
*f  "Whether  any  deduction  sh6idd  be  made,  according  to 
<«  the  said  contract,  for  any  deficiency,)  the  couH  doA 
f  <  £artber  order  And  decree,  that  the  deed  executed  by 
**  the  defendant  FibAugh  and  the  defondaitt  Chimnan^  so 
^  far  as  it  professes  to  convey  fhesaid  laudato  fhe  dc^nd^ 
^<  ant  Orinnaih  ^f  and  the  same  is  hei^by  ammlled  arid 
^*  vacated;  that  the  dcifcfndaht  Tilcohugh^e,  at  aaiy  timfa 
<<  after  the  first  day  of  January  next,  on  tiie  request  of 
^<  the  plaintiff,  (he  executing  to  the  said  TitzhughinB 
*<  bonds  ,with  security  to  be  approved  by  a  ooimiiiinioMr 
<<  of  this  court,  for  the  payment  of  Ssisbo,  on  the  first  daj 
<*  of  January,  1819,  and  for  the  like  sum  on  the  firtft  day 
*f  of  January  1819,)  convQr  to  the  said  plamtiff,  at.  the 
<<  costs  of  the  said  plaintiff,  the  said  tract  of  land,  in  fee . 
<<  simple,  witli  general  warranty;  excepting  from  that 
"  warranty  any  responsibility  on  tlie  part  of  the  ssu^ 
<*  Fitxhugh  that  may  arise  from  the  interferences  of  tiie 
<^  lines  of  tlie  lands  of  co-terminous  tenants  or  proprietors 
<«  knd  others;  (1.)  and  that  the  said  defendant  €hiiman^ 
<<  on  the  like  request  of  the  said  plaintiffs,  do  execute  a 

(l)Note«  These  prfmuom  were  inserted  in  confonsity  with  the 
Cpnir^t^ 


Ik  the  AUt  Ksftr  tjf  the  CmmmwedUh.  SS 

«<dli0ltfi'^etaM(r  releasing  aU  right  or  ti^  ^^1818^ 

M  9T  dainty  ai  and  to  the  Mid  Irinct  af  land,  in  virtais  of  ,,^^^^^^ 
^  the  oettvcgraw^B  firen  the  ddbnAant  FU»k^gh  to  hi»»  huIm^  ib 
u  And  the  Cwit  doth  farther  ordar  Md  decree,  m  enafmrn 
^  IkBfisacatieii  of  the  said  deed  by  the  said  jP^%Ai^A  to 
<<  the  pkintMr^  that  the  plaialaff  do  exedato  a  good  and 
^  snflcArart  deed  to  thesaad  Fito&ii^, eoaT^ing  tiie  said 
^  knd  in  mertgagey  to  secure  the  punttaal  payment  of 
«i^i6Mid  hMda^  aRd>  in dfitfattlt  there<rf;  that  the  lUfn  at 
«» HiSsttM  Fildbi^A  mi  the  said  knfd  for  Ae  amount  of 
^43^  pmchmd  inon^  nnpatd  iMid  secured  hy  the  said 
*»  bOiJsj  dfemain  nnsMpniredg  reservitq^liherty  to  him,  at 
^  angr  ttme  hereafter^  to  apply  to  this  conrt  to  decree 
^ttennle  nf  Ihe  said  Imdfor  the  payment  of  any  pait 
^  of  HietodHley  seonred  hy  the  said  bonds  that  may  not 
•cbm  pmaeMBOy  paid.  And  the  Court  doth  in  like  man- 
^Mr4tM2tee»  that,  «t  any  thne  after  ikt  first  day  of  Jan* 
^mu^tmxtfHmik^^fxiMxam,  or  tender  by  the  defendant 
*  BU»ki^h  to  the  ptahitiir  ef  soch  deed  as  is  hereby  de- 
«^cf>Ml*tobettade  by  ttie  defendant  F9Mmgh  to  the 
«  ^MMifl^  the  i^ntfiMe'exeoatollie  bonds,  wvth  secnri- 
*kf  'ttmmtM,  to  the  ssad  PiiiOiiii^h,  and  the  said  m<n^- 
^^guft^  est  Ihe  Isifd  to  'secure  the  pnnctoal  payment  of 
«»ttid^^bMdEu  And  the  Co/art  doth  fkrther  order  and 
^*t»iimh  ttat  t9ie  defendaent  Ptt^hu^  pay  to  the  plain- 
^tHnOie  cdilts  «!spended  In  the  prosecution  of  tins  suit^ 
From  this  decree,  the  defendants  appealed.  Tie  fol- 
thriStg'mdk  fhedpinion  of  this  Court,  deiivered  by  Jndge 

'  Ihfc  C4di¥te  of  opinion,  that  the  letters  in  the  proceed- 
iigli  coiitaitted,  vh.  one  from  the  appellee  to  the  appel- 
hmt  Fit%hugh,  of  Jan.  15,  1814;  the  answer  thereto,  of 
fa.  tSft,  1814;  iind  the  reply  thereto,  of  Feb.  10th,  1814, 
IBtfsimtod  to  a  complete  and  concluded  contract  for  the 
Ihnd'the  subject  of  controversy.  The  first  of  these  let- 
i^,  '(^^tten,  too,  with  the  assent  of  Mr.  Brooke  the  agent 
itl^iijohiugh,)  entires  of  him  whether  the  said  land  was 
ftr  sdfe;  what  were  his  terms  by  the  acre  for  the  samef 
the  payments  it  would  be  convenient  for  him 
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^^^^*  *o  make,  one  of  which  was  to  pay  down  SlOOO  imffiedf- 
s,^.,,^^,^  fitdy  to  Mr.  Brooke.  The  answer  to  this  letter  states  the 
VUslHi9fa&  price  Mr.  FU%hugh  is  willing  to  take  for  the  land,  hot 
Gnnnan  ^^  states  his  Wish  that  the  purchaser  shpnld  take  tipoii 
^onM.  himself  the  responsibility  of  <«  estaMishi^g  tiu  Unei  of  the 
tracf  He  also  accedes  to  the  sqipellee's  terms  of  pigr«- 
ment,  and  requires  the  appellee  to  answer  the  letter  '«af 
soon  as  possible,''  in  case  he  is  <<  disposed  to  aocxiib  to 
the"  terms  therein  atated*  Nothings  can  fiiU  iBore  €oib«> 
jHeMj  within  the  idM.  of  an  omui,  than  tbi»  letter;  ia 
coming  into  the  afpeUee^s  proposals  of  pa(fneii^  Ib  re* 
4fuiring  him  to  answer  tlie  letter  ^as  soon  as  poasiUe/* 
adding  as  a  reason  therefor  that  he  bad  o4ker  ^Sam  te 
the  said  land$  and,  aboYe  aU»  in  wishing  to  faiow  whetli** 
er  the  i^pellee  accsbbs  to  these  terais.  This  exprea» 
sion  AcosDE  iaentiittly  characteristic  of  adeiiBito  oSiHr  of 
the  land,  and  can  not  be  reconciled  to  the  ideiiof  the  leitqr 
being  only  one  link  of  a  Iqosa  correspondence  w  toealj 
relating  thereto.  The  iqipellee's  reply  to  this  letteiv 
which  was  promp%  made,  states  thai  he  wiU  ^  take  the 
land  on  tht  terms  propondf^*  and  wUl  have  the  lines  aa* 
certained.  He  then  goes  on,  however^  to  ex^e$s  hhi 
wish  that  Mr.  Brooke  the  agent  of  Fitcckughf  should  at- 
tond  to  the  settlement  of  a  part  of  the  boundaries,  tiiro' 
motives  of  delicacy  in  relation  to  one  of  the  co-terminow 
tenants;  not  waiving  or  abandoning,  however^  his  accepi* 
ance  of  the  terms  proposed. 

If  this  Contract  is  not  conclusive  for  the  sale  of  llif^ 
land,  it  is  almost  impossible  that  any  should  be  so,  whi<^ 
is  made  by  means  of  letters:  it  would  amount  to  this^ 
that  no  contract  can  be  made,  unless  both  the  parties  are 
personally  present 

As  for  the  criticism  upon  the  word  *«  mmedurfdy/* 
used  in  the  first  letter,  it  only  meant  that  the  payment 
would  be  prompt,  and  is  in  contradistinction  to  a  creilit 
payment.  The  money  was  tendered  without  any  unrea- 
sonable delay;  and  that  delay  arose  from  the  intermedi- 
ate conduct  of  Fit%hugh  in  selling  the  land  to  another. 

With  respect  to  the  purchase  by  Qrinnan  from  Brooke, 
that  agent  was  not  only  limited  in  hia  power  of  selling*^ 
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tot  Ae  contract  waa  submitted  by  Brooke  to  his  princi^   ^^]?^g  ^' 
pal  witii  ihe  knowledge  and  approbation  of  Orinnafif  and  ^^^.^^^^ 
was  not  ratified  or  concluded  by  Fit%hugh  until  his  pre-  p$tzhugli  It 
Tious  sale  to  J^nes  had  put  it  out  of  his  powen  Grhman 

Of  Joneses  purchase,  Orhman  was  well  apprised  at  the     jonet. 
time  his  purchase  was  completed,  and  therefore  he  can 
not  stand  on  ht^er  ground  in  relation  to  it,  than  Mr. 
Fitxhugh  does  from  whom  he  purchased. 

As  to  the  objectfoB  that  this  contract  should  not  be  en-* 
fbrced  ^because  it  rioktes  the  law  respecting  pretensed 
titks,  it  is  to  be  roiHarked  that  this  point  is  not  put  in 
iasoe  by  th^  pleadings,  nor  hiid  the  appellee  such  notice 
itf  ft  as  would  enable  him  to  meet  and  obriate  it  It  iA 
abo  to  be  reiMtrked,  that  it  would  be  much  too  rigorous 
t^Tacatotbesale^alarge  tract  of  land,  altogetiier,  be* 
caose  o»  one  of  the  outlines  (perhaps,)  a  few  acita  might 
dianoe  to  be  holden  adtersehf  at  the  lime,  and  whichi 
ariiis  too,  (for  aught  appearing  to  the  contrary)  from 
a  diiR»«nce  of  opinion  as  to  the  true  position  of  a  given 
boundary. 

The  decree  is  therefore  affirmed  with  costs;  and  the 
cause  is  remanded,  to  be  finally  consummated  between 
the  parttesy  according  to  the  principles  thereof. 

"  Decided 

Lewis  and  others,  against  Thornton  ij  Wife.     iSk' 

TWs  was  a  suit  instituted  in  the  late  High  Court  of  ed  c^i''^' 
Chancery,  in  August  1790,  by  Anthony  ThornUm  and  ^^y  ^«  ^^' 
Mary  bis  wife,  to  recover  a  legacy  left  her  by  the  will  of  ^  ^ct  ^" 
lier  father  FhiUp  Rootes,  who  died  in  the  year  1756.    It  ^^l"^  ^  *? 

"^  ''  potnta  actual' 

^  -  i  1.  .      ,  lyinitme 

betweetithe  paiUesj  and  not  ititQ  such  as  ma^  be  deemed  extra^fudieiah  unless  in- 
deed in  fHslation  to  the  latter  they  shall  have  npened  into  law  by  various  and  succes- 
■fVte  deeiaions. 

S,  Where  the  f^Kcipl^-s  of  a  decree  of  the  Court  of  Appeals  seem  to  be  opposed 
t^ite  leU*!»\  the  literal  inter[iretation  ought  not  to  be  relied  on  as  a  bindin?  precedent. 

3  In  this  case,  d  ^ncral  cbarge  upon  the  estate  of  a  testator,  for  me  payment 
olle^scies^  in  aid  of  a  particular  fund  provided  for  that  purpose,  was  not  enforced 
against  honajtde  pan-haacrs  of  the  lands;  after  a  neat  Upse  of  ttme;because  it  miglit 
adjfiit  of  a  cloabt  whether,  by  the  terms  of  the  Will,  the  charge  was  upon  the  land 
itaelf.  or  onlv  upon  tJie  ^r^jifjt  thereof;  because  the  lands  might  be  presumed  to  be 
C3t0iM?T%teci  by  reqidsitiou  of  teiunty  from  the  devbees  fbr  payment  of  the  legacies; 
— and ,  above  all,  because  the  tc  stator  left  a  personal  esUte  abundantly  sufficient  for 
that  pxiTposG;  which  estate  w:\9  vvastedby  the  executors. 

4.  A  Court  of  Cb^nccry  uug^ht  riot  to  giTC  csftfy  (i^aiiMt  complainants^)  to  pardea 
^rroneou^Ijf  madf  fy  its  mp/i  thrcctim. 


^1^8^   was  stated  in  ttiebiUtliati>»t%  and  2%mim 

^^^.^^.^^^  qiialifledas  executors,  and  gave  bond  with  Richard  8hac^ 

Lewis  &oth-M{/brd  and  Thomas  T%arpe,  as  their  securities^  that  tiiejr 
^       had  assets  more  than  sufficient  to  pay  the  debts  and  1^^ 

ThomtoA  &  cies;  that  Thomas  Reid  Bootes  died  in  17Q%  insolventi 
^^  that  Philip  Bootes  the  younger  wasted  the  assets  and  died 
intestate^  wiiile  a  suit  at  law  was  priding  against  hin» 
brought  by  the  comfdainants,  upon  his  administration 
bend|  and  tfiat  no  person  administered  on  his  estate: — that 
b^kNre  his  death  he  had  mortgaged  to  Rkhard  8haM^wi% 
number  of  slaves,  to  indemnify  him  for  becoming  bis  seen* 
rity  as  aforesaid^  that  Thomas  Thotfe  and  RMiard  Shook* 
Itfordf  having  both  departed  tiiis  life,  the  compIainautin« 
stitttt^d  a  suit  at  law,  upon  the  same  administpationbofid# 
against  the  executors  of  the  said  Sbaddeford^  that  JtodUifi. 
a&<6%iidU^ord,aneof  those  executors,  took  possession  of 
tbe  estate  wUdi  Fhitip  Bootss  tiie  younger  left^  consist* 
ing  of  the  remaining  pnqierty  pf  PhiUp  Bootes  the  ddei^ 
jdiat,  in  the  progress  of  the  suit  against  Shaddtfosrifs  ex^ 
cutors,  the  cause  was  by  a  rule  of  Court  submitted  to  arbir 
tration,  and  an  award  made  in  favor  of  the  plaintiSb  for 
the  sum  of  S91(*  1 3««  4d.  with  interest  thereon  firom  Dec^t*- 
her  ir76;  which  award  was  made  thejudgmentof  the  court 
— ^that  although  the  said  order  of  reference  was  made  by 
consent  of  parties,  that  fact  did  not  appear  in  the  reccn-d;  in 
consequence  of  which  defect,  the  jiM^jment  was  revieawoil 
by  tbe  General  Court  The  persons  made  defendants  to  the 
BiU»  were  Qrahem^  Franks  executor  of  Thomas  Thorpe^ 
Skuihanah  ShaMefori  surviving  executor  and  legatee  of 
Mchard  Shadd^ofrd^  John  Harmood  administrator  of 
WiUiam  SbadeUford  the  deceased  executor  and  legatee, 
and  Francis  Oaines  and  Frances  his  wife,  and  Bichar4 
Taliaferro,  and  Mm^h^th  Us  wife,  who  wer^  ialso  legM»C9» 
of  the  said  Bichard  Shackleford;  all  of  whom  were  calied 
upon  to  account  severally  fin*  the  property  which  had  coa^ 
to  their  hands,  out  of  which  the  plaintiflb  ^*ayed  satisfac- 
tion o[  tbdir  le^^y. 

Oaines  and  Wife  demurred  to  tibe  Bill ;  nlHedgiug  tiiaf: 
the  plaintiff  1^  a  complete  remedy  at  lawf  but  tbe  Chan- 
cdlor  overuled  the  demurrer^  whcneupon,  they  filed  tbcjir 
answer,  rendc^ringanai^countof  so  much  of  tlieestate  of 
Bichard  Bhaddejord  as  th^y  had  received. 
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ItSoAOfiaJi  tffhacklefirfd.'by  his  answer,  rendered  a  simi-    '^j^g^* 
llor  account;  but  deiried  that  any  part  of  the  estate  afPhu   s,^-v-^ 
1^  Rootts  eTer  came  to  his  hands. — He  stated  that  he  Lewis  &  otk- 
kaH  lieto  inTormed  and  lielieved,  the  p-eater  part  of  that       ^' 
cfiitate  was  taken  possesion  Of  and  disposed  of  by  a  cer-  Yfiomton  k 
tthi  Mkn  9oates;  and  that  some  part  of  it  was  taken  and  ^* 

tsKtmHi  into  Atnherst  Cornity,  by  one  Edmund  Wilcox, 
%1k)  Ibrgtft  or  dM  not  choose  to  return  it;  that  most  of 
the  slaves  mortj^aged  by  Philip  Roates  to  Bkhard  Shadde*^ 
fofird  as  ^fbresaid,  were  soH  by  Bootes  himselfyordiedbe- 
fere  hiitt;  so  ^Stat,  at  his  decease,  only  two  of  those  slavet 
%rerefo!)efoNiiid.  He  denied  thut  he  erver  assented  to 
the  Mlmiis«imi  to  arbitration,  which  was  made  when  ht 
MM  wMier  a^9  <AiA  his  brother  fFiUiam  was  the  acting 
WttLUtw  at  ftat  time;  tut  he  admitted  tfiat,  as  agent  for 
fP^MMii,  bt  attended  ttke  referees.  He  claimed  alsa 
iMM  ereilHSy  for  payments  to  the  plaintiffs  by  PMU^ 
9h&BeM  ^»t  yt>unger;  and  contended  that  no  action,  either 
M  Hw  or  in  equity,  could  be  maintained  against  him,  un^* 
HI  It  should  have  been  established  by  a  previous  decision 
fihat  flbme  default,  subjecting  the  securities,  had  been 
WBHil^itted  by  the  executors  of  Philip  Rootes  the  elder. 

The  Chancellor  having  referred  the   accounts  to   h 
Comttimsioner,  a  report  was  returned,  in  conformity  with 
iriiich,  a  decree  was  pronounced,  in  May  1796,  in  fevour 
€f  theplttntlfrs,  for  3911  135. 4d.  principal,  and  7^1.  ISs. 
fti.  interest  to  the  15th  of  May  1789,  besides  interest 
tHBin  tbat  day,  on  the  said  principal;  and  it  was  ordered 
4ii,'towards  satisfaction  thereof,  the  defendant  ZacAari- 
M  Skaekleford^  outof  the  estate  in  his  hands  to  be  adminis- 
IfcMl  fVf  hfe  testator  Richard  Bhacklefordf  should  pay  37 Si. 
4*.  Jrf-   Mith  intriTst  thti  *Hin  from  January  1789;  the  de- 
fvtidaiit  John  Jlartvood^  oat  of  the  estate  in  his  hands  to  be 
adtninist4n*ed  of  WUVimn  Shackleford,  76L  lis.  with  inter- 
est thereon  from  the  1st  da^  of  Jan.  1776;  and  the  defendant 
.  Mckard  Taliajerro^  ML  1 8s,  5d.  with  interest  thereon  from 
Kov,  1773;  re^ervjfi^  to  the  two  last  mentioned  defend 
intB,  who  had  not  anH^\  ered,  liberty  to  shew  cause  against 
tUs  decree  in  the  term  next  after  being  served  therewith; 
—and  al?io  resen  iiig  Vihevty  to  the  plaintiffs  to  resort  to 

Toj,.  vr*  1^ 
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jkwvAMT,  the  court,  in  case  the  principal  and  interest  due  should 
y^^^^^,^  no'  be  satisfied  by  those  defendants,  to  recover  the  defi- 
Lewis  and  cienry  against  the  other  defendants. 

others         j^  ^^y  ir99,  the  Chancellor  declared  so  much  of  the 

Thornton  h  "^aid  decree  as  related  to  Richard  TaliaferrOf  to  be  irre- 

Wif«.      gular,  (since  no  previous  process  had  been  served  upon 

that  defendant,)  and  directed  new  process;  but  made  the 

decree  absolute  against  John  Harwood,  who  had  shewn 

no  cause  jto  the  contrary. 

By  virtue  of  a  farther  order  of  account,  another  Re- 
port was  made  by  a  Commissioner  in  December  1800; 
whereupon,  it  was  decreed,  on  the  2d  of  June  1801,  that 
Elizabeth  Taliaferro  administratrix  of  Richard  Taliaferre 
(who  had  departed,  this  life,)  should  pay  to  the  plaintiffs 
the  sum  before  decreed  against  him,  and  the  farther  sum 
of  157L  4s.  5d.f  with  interest  on  STL  15s.  Od.  from  Oc- 
tober 1795,  until  payment;  and  that  the  defendant  Fran- 
CIS  Oaines  should  also  pay  165L  3s.  4d.,  with  interest 
upon  921.  5s.  Od.  from  the  period  last  mentioned,  until 
payment,  towards  discharge  of  the  principal  and  inter* 
est  recovered  by  the  decree  of  May  14th,  1796: — and  the 
suit  was  dismissed  as  to  all  the  other  parties,  the  plain- 
tiflb  no  farther  prosecuting. 

From  this  decree  an  appeal  being  taken  by  the  defen- 
dants Elizabeth  Taliaferro  and  Francis  Qaines,  the  Court 
of  Appeals  pronounced  the  following  opinion  and  decree^ 
the  5th  of  May  1806. 

«  The  Court  is  of  opinion,  that  the  testator  PhiUp 
<<  Rootes  having  set  apart  a  particular  fiind  for  the  pay- 
*'  ment  of  his  debts  and  legacies,  and  directed  that  his 
^  whole  estate  should  he  chargeable  with  the  payment  of 
^  tht  latter,  in  case  that  fund  should  not  prove  suffici- 
f*  ent;(l)  and  having  also  required  that  his  sonSy  to  whom 
<<  he  devised  his  lands  and  other  estates,  dtber  in  pos- 
<<  session,  or  when  they  should  attain  the  age  of  twenty- 
'^  one  yearsp  or  in  remainder  after  tlie  death  of  his  wife, 
•<  should,  upon  receiving  their  parts  of  his  estate,  give 
^*  security t  (without  naming  any  person  to  whom  such 

( 1 )  Note«    These  proyisioot  appeared  in  the  Will  and  Codicil. 
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^  security  should  be  given,) /or  the  payment  of  their  pro-   Jawwait, 

^  portional  parts  of  their  sisters^  fortunes;(l)  and  having  ^^^^,^,^^ 

^  constituted  two  of  those  sons,  then  of  full  age,  his  ex-  Lewii  and 

•*  ecutorsy  and  a  third  son  Johfh  when  he  should  come      others 

*<  of  age^  his  executor  likewise;  the  requisition  of  secu-  Thornton  k 

«•  rity  from  those  sons,  respectively,  on  receiving  their      ^"^*- 

^  estates,  was  thereby  frustrated;  but  security  ought 

•*  to  have  been  demanded,  by  those  executors,  of  the  testa- 

*«  tor's  fourth  son  George,  when  he  should  receive  flrom 

^them  the  estate  devised  to  him;  and,  in  default  of 

•*  taking  such  security,  tlie  executors  or  executor,  by 

«<  whom  the  estate  was  delivered,  thereby  made  himself 

« responsible  for    Georges   proportion   of  his   sister^s 

«  fortunes;  and   all  the  four  sons  of  the  testator,  viz, 

^  Philipf  Thomas  Reid,  John  and  George,  their  heirs  and 

"  representatives  respectively,  into  whose  hands  any  of 

*♦  the  estate  of  the  testator  Philip  deceased  was  devised, 

'<  or  came,  and  any  person  whatsoever  to  whom  the  real 

"  estate  of  the  said  testator  may  have  come  by  gift  or 

*«  purchase  from  either  of  those  sons  or  their  heirs,  ex- 

**  cept  bonajide  purchasers  of  tlie  estate  devised  to  his  son 

<<  George,  were  and  are  liable  to  contribution  for  the  pay- 

M  ment  of  the  testator^s  daughters'  fortunes,  in  case  of 

«  any  deficiency  of  the  fund  set  apart  by  his  Will  for  tiie 

^  payment  th^^eof: — ^tiiat  the  securities  of  the  executors, 

**  PkUip  and  Thomas  Reid  Bootes,  are  liable  in  the  first 

^  inrtance,  only  for  the  misappUcation  or  wasting  of  tho 

^  foads  so  constituted  by  the  testator  for  payment  of  the 

^  said  legacies,  in  case  those  executors,  their  heirs  or 

^  rqpr^seiitatives,  <hp  those  into  whose  hands  those  funds 

^  shall  be  found  to  have  been  taken,  shall  be  unable  to 

^  make  geod  Hm  same;  but,  in  case  those  fiinds  shall  be 

^  foimd  insufficient  for  tiie  payment  of  the  said  legacies, 

*<  so  as  to  render  the  estates  descended  or  devised  to  the 

<'  testator^s  sons,  Philip,  Tlumtas  Reid,  John  and  George, 

**  liable  to  a  proportional  contribution  for  the  payment  of 

**  ttose  legacies,  and  if  it  shall  be  found  that  the  said 

^*  executory  neglected  to  take  such  security  from  Chorge, 

(1)  Notc»    These  provisions  appeared  in  the  Will  and  Codicil. 
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jAjnrAm%    (« upon  delivering  bis  estate  to  liijo^  and  that  tbi^  ei^- 
<<  tate  of  tlie  said  Cf^erge,  wbidi  can  npw  lia  vesort- 


Lewis  and  '^  ed  to  fop  his  proportional  coatiibirtif  n»   is 
others,     ti  eient,  and  that  tiie  estate!^  or  estate  of  tbe  exec««- 

Thpmton  fc  **  tors  or  sxecutor,  by  whom  the  estate  of  Qeor§€ 
^'^  a  ^as  delivered  into  his  possession,  is  ^so  ifiSMflk> 
<«  dent  to  dischar/^  the  said  Oeorg^^i  proportioaf  thos 
«*  the  said  securities  of  the  said  Philip  and  Thomas  lUH 
«<  will  be  liirtber  liable  to  make  good  the  said  Qeorge^B 
<<  proportion  of  such  contribution^  and  no  farther;  and 
<*  the  balance^  if  any,  which  may  thereafter  remain  unr 
^  paid,  must  be  raised  by  contribution  from  those  inta 
^  whose  hands  the  estate  of  the  testator  h{is  come,  by  des- 
«<  cent,  devise  or  g^  from  the  testator;  or  eitlier  of  his 
<<  four  sons  before  mentioned,  or  as  executor,  or  execw- 
«  tor  in  his  own  wrong,  or  as  administrator  or  trustee 
«  for  either  of  tliem,  or  into  whose  hands  his  lands  may 
*^  have  come  by  descent,  devise  or  puixbase,  (ei^cept 
«  boiia  fide  purchasers  of  the  estate  devised  t(^  (xtorge  as 
*f  as  aforesaid,)  according  to  the  value  thereof  And  it 
*^  is  further  the  opinion  of  this  Court,  that,  in  case  it 
'f  shall  be  found  that  the  sureties  of  the  saidexecatersaro 
4i  Uable  according  to  the  principles  herein  before  stated^ 
<^  the  heirs,  executors  and  legatees  of  those  snretiesy  res- 
«<  pectively,  ought  to  be  called  upon  to  esntrtbuts  Ibeir 
^<  proporiioual  parts»  so  fiur  as  tiie  estate  to  them  des- 
^  cended,  deriaedy  or  ottiNrwifle  eome  to  their  posscwion» 
^  may  exteud;  the  legatees  and  representatiipes  of  the 
<^  said  TKfiftard  Skaddrfard  being  (alone)  chargeable  with 
i<  the  amount  of  the  value  of  the  slaves,  or  othsr  eflfects, 
^*  whidi  he  or  they  received  from  the  said  executors,  or 
<<  either  of  then,  towards  indemnifying  him  on  acoouut 
f*  of  his  surety-ship  aforesaid/^  The  decree  was  there- 
fore revived,  md  the  cause  sent  to  the  Superior  Court 
of  Chancery  held  in  Richmond,  to  he  proceeded  in  accord- 
ing to  this  opinion. 

In  that  Court,  the  cause  was  directed  to  be  placed  cm 
the  rule  docket,  and  leave  was  given  the  plaintiffs  to 
amend  their  Bill;  whereupon,  they  filed  an  amended  Bill, 
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^Mmg  mknArj  tMi^msA  cwoiisHitiNKcet,  and  wikliig  ^Jo^g^^ 
Iftan^  new  puriies,  tmong  whem  were  Catharine  le%m 


m4  others*  (purchaaers  of  landaof,  an4  uniWr  fiM^  (#vi»fti«| 
Mo^€B^  Thames  MmdSQ0kSi9JBAfyhnMmte$.}    Vavions     ^f^ 
|ffooee4|Bgs»  wUch  need  nol  kere  l>e  detoiM,  wef»  i^fltei^  fhovnton  % 
W»rAs  hai4i9  the  Superior  Coiart  of  Chancery.  ^^ 

'nio  gromids  of  the  aubsequ^nt  decree  of  thie  Convl 
«re  s^kfl^iently  set  forth  in  the  opUion  and  decree  itself. 

The  causey  being  translbrred  to  the  Court  at  Frodo* 
pf^kek^sarg,  (under  the  Act  of  Assembly^)  eawe  on  to  be 
heard,  September  29th,  1815,  upon  the  bill  and  avend* 
lie&ts  thereto,  the  answers  of  sundry  defendants,  edii- 
hits,  and  several  reports  of  Commissioners,  and  except 
tions  thereto  taken  by  some  of  the  defendants;  where« 
upon.  Chancellor  Nelson,  over  ruling  all  the  exceptions, 
except  one  which  claimed  an  additional  credit  for  110^ 
paid  on  account  of  the  legacy,  ^^  and  being  of  <q|iinion, 
^*  since  it  appears  that  Philip  RooteSp(m^  of  the  executora 
^  of  Philip  Bootes  the  elder,  paid  two  of  the  legacies  de- 
**  vised  to  the  daughters  of  his  testator  respectively,  and 
^  that  the  specific  fund,  appropriated  by  the  Will  of  the 
*<  said  Philip  Rootes  the  elder  for  the  payment  of  debt^ 
^  and  legacies,  was  exhausted  in  the  payment  ^  debts, 
^  and  that  the  said  executor  was  a  large  credilWu!  his 
^  testator's  estate  upon  his  administration  account,  that 
^  therefore  the  securities  of  the  qualified  executors  of 
*i  Philip  MooUs  the  elder,  and  their  representatives  were 
^  not,  and  are  not  now  responsible  for  uiy  portion  of  the 
^  legacy  due  to  the  female  plaintiff,  and  that  the  hold^*8     ' 
«<  of  the  real  estate  of  whidi  Philip  Bootes  the  elder  died 
<«  eeieed,  who  derived  their  titles,  respectively,  from  Ihb 
^<  three  sons  Philipf  Thomas  B  and  Jo&n,  are  liable  to 
^  contribution  for  the  payment  of  the  vahie  of  said  legacy, 
**  according  to  the  reported  value  of  the  lands  reqiec- 
<«  tively  so  held  by  them;  it  was  therefore  decreed  and 
*f  ordeal  that,  unless  the  defendants  Catharine  Lewis 
**  and  others,  purchasers  of  those  lands  as  aforesaid, 
«  should,  respectively,  pay  to  the  plaintiflb  certain  sums 
**  of  money,  in  the  decree  specified,  on  or  before  the  1st 
M  day  of  April  1816,  persons  named  as  Commissioners, 
^  should,  after  advertising  the  time  and  place  of  sale. 
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jAVTTitT,    M  for  three  weeks  successively,  in  some  newspaper  printed 
«  in  Fredericksburg,  sell  to  the  highest  bidder  for  cash. 


Lewis  and  ^*  ^  »nwch  of  the  lands,  so  held  by  each  of  the  said  de- 

t^en     u  fendants,  of  which  the  said  Philip  Bootes  the  elder  died 

tlioniton  k  "  scfsed,  as  would  be  sufficient  to  pay  the  respective  suras 

^*^*      <«  decreed  to  be  paid  by  the  said  defendants  respectively, 

<<  and  should  pay  the  same  to  the  plaintiffs,  or  their 

<<  agent;  that  the  Commissioners  acting  herein  should 

^  convey  the  lands  sold  to  tlie  purchaser  or  purchasers 

« thereof,  at  his  or  their  own  proper  costs  and  charges, 

«  and  report  their  proceedings  to  the  Court** 

From  this  Interlocutory  Decree,  Catharine  Lewis  and 
the  other  defendants  who  held  lands  under  John  SooteSt 
were  allowed  an  Appeal  by  the  Chancellor. 

^rt  and  Wickham  for  the  appellants. 

Oreen  for  the  appellees. 

January  30th,  1818,  Judge  Roane  pronounced  the 
opinion  of  this  Court 

The  Court  is  of  opinion,  that  those  persoiis  who  have 
been  made  parties  to  this  suit  in  consequence  of  the  De- 
cree of  this  Court  pronounced  on  the  fifth  of  May  1806, 
are  not  bound  by  that  decree,  either  as  a  decree,  or  as  a 
prec^tttt,  and  arc  now  at  liberty  to  shew  that  the  liabil- 
ity tfl^y  the  legacy  in  question,  supposed  thereby  to  ex- 
ist against  them,  as  pui-chasers  of  lands  under  the  broth- 
ers Philipf  Tlwmas  R.  and  John  Rootes,  does  not  exist* 
It  is  not  binding  on  them  as  a  decree,  because  they  were 
no  parties  to  the  suit  when  it  was  pronounced;  it  is  not 
binding  on  this  Court  as  a  precedent,  because  cases  ad- 
judged between  other  parties  can  only  be  safely  reUed  ou 
as  precedents,  as  to  points  actually  in  issue  between  those 
parties,  and  not  as  to  such  as  may  be  deemed  extrajudi- 
cial; unless,  indeed,  in  relation  to  the  latter,  they  shall, 
by  various  and  successive  decisions,  have  ripened  into 
law.  This  would  be  the  case,  even  if  the  facts  ap- 
peared the  same  after  the  new  parties  made,  as  they  did 
when  tlie  former  decree  was  pronounced.  In  this  case, 
however,  as  it  respects  tlie  present  appellants,  who  arc 
understood  to  be  persons  holding  as  bonafdc  purchasers 
under  John  Sootes,  altUo'  the  decree  may  bear  the  inter- 
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nntMiknk,  taking  it  literaUfif  that  the  aiere  wnniuticm  «f   i^wAsiCp 
John  as  an  executor^  frustrated  the  requisition  of  the  Cod-  ^^^,,^,..^^ 
icil  that  he  should  give  security  on  receiving  liis  estate*  jLeuri»^«Q4 
yet  even  that  is  doubtful.    Neither  the  original  bill^  nor     <^^^^^^ 
the  answers  thereto^  mention  John*$  nomination  as  exec-  Thonitoa  % 
utor.    The  Bill  merely  statfes,  that  FhiUp  and  Thomae     ^^^ 
J2.  were  appointed  Executors^  and  qualified  and  gave  se* 
curitiesy  the  representatives  of  which  securities  are  sought 
to  be  charged;  and  the  answers  admit  these  facts* 

The  Decree  states^  that  the  three  sons  were  appointed 
^Executors,  and  that  thereby  the  requisition  of  security 
from  those  sons  was  frustrated;  but  that  security  oi^t 
to  have  been  demanded  by  those  executors  of  the  testa* 
tor's  fourth  son  George^  when  he  should  receive  from  them 
the  estate  devised  to  him,  and  that,  in  d^muU  of  taking 
such  security,  the  Executors  made  themsdves  reqionsi- 
ble  for  Georges  proportion.  Now,  if  JoAa,  never  quali- 
fied as  Executor,  (and  this  is  positively  averred  in  the 
the  answers  of  many  of  the  defendants,)  be  could  neither 
be  the  person  who  was  to  deliver  the  estate  to  Oeorge, 
nor  could  he  be  in  default  for  not  taking  a  bond  wMeh  he 
bad  no  right  to  require;  any  more  than  John  Robinson 
and  Humphrey  Hill,  who  were  also  named  as  Executors^ 
but  who  never  qualified,  could  be  made  responsible  for 
snch  default.  The  Court  may  have  supposed,  therefore, 
that  it  might  thereafter  appear  that  Jo^n  had  qualified: 
but,  be  this  as  it  may,  ibe  principle  of  the  Decree  is  to 
throw  the  responsibility  on  the  party  guilty  of  default;^ 
and,  if  the  qualified  Executors  had  as  much  right  to  de- 
Btand  security  of  John,  on  receiving  his  estate,  as  they 
would  have  had  to  demand  security  of  him  had  he  pur- 
diased  at  the  sale  of  the  estate,  and  if  no  Court  would 
JbliTe  decreed  a  delivery  to  him  of  his  estate,  without  se- 
onrity,  if  demanded  by  the  Executors,  which  is  believed 
to  be  undeniable,  then  they  were  equally  in  fault  in  not 
taidiig  security  from  Aim,  as  from  George.  Suppose  nei- 
tker  of  the  sons  had  qualified;  but  that  Robinson  and  HiU 
hftd  qualified,  or  administration  with  the  will  annexed, 
luid  been  granted;  ought  those  Executors,  or  the  admin- 
lite^^yr  to  havs  deKvered  ever  the  estlftte  to  FhiUp,  Thorn- 


H  ^uprevUe  Court  if  Jlppeii$. 

i%$(fr%Mt,  mm.  mi  MhHf  witfiowl  secutflty, me»Ay htc^mt  ttdf 
hud  h^n  fumei  as  EsRtculortff  Why  ghall  Ae  mere  n&m^ 


LewtoMiA  ^<Mkli9»i^  Made  toe  fd  ttve  body  of  the  WiU,  of  tibemiui  aft 
^'^'^'^      Enecntoro,  flhnititttp  the  cedicil,  nHMfo  •Aerward^^  ve^ 

fbon^n  Ic t)«iii4iig  seeori^  Met becawse Hie  two  proyifiAens cattMit 
^^^  itond  to^«Mier;  fbr,  if  «o^  tlie  Codicil,  wbkh  speaks  dt 
aN  the  sons,  wo»M  abfogftte  their  appointttient  as  E«ee^, 
utars.  It  mwt  be  on  the  groutid  that,  when  those  Eieog*^ 
ators  qaalify  and  give  bond^  which  invests  tiiett  with  thi 
iirhole  personal  estate^  and  secupeB  i^s  faithfbl  apj^lication 
according  to  the  WHi,  no  fariher  secuarfty  wms  neoesshrf^ 
The  WiU  having  charged  the  whole  eslate  with  the  pi^ 
Bieat  of  these  legacies^  aMiq^  it  bad  pRYiously  givcm  ao Aft 
apedfic  legacies  and  the  resiihn  of  the  stares  and  ]iersomd 
ostele  to  the  aons^  oaght,  as  to  the  slaves  and  |iersonal 
eoMe,  to  be  oonsidered  as  a  beqaest  of  the  ft9i4m»m  to 
the  sons  after  payment  of  debts  and  legades^  and  wiiidl 
the  ei^cutors  wonU  be  bound  to  see  so  i^ptied,  except  m 
iar  as  they  might  be  eaeed  therefrom  by  tiie  codicil,  whidh 
Wttorisas  a  deliveiy  over,  on  bond  being  given.  Thu^ 
whereH  ooald  bedone^if  good  security  was  taken,  wonU 
exonerate  them  from  actual  payment;  bat,  where  that 
oouM  not  be  done,  as  in  ci^se  of  qualified  Executors,  wh# 
could  not  give  bonds  to  themselves,  the  prop^  a|qrih;n* 
iion  of  the  fiind  must  be  made  in  the  coarse  of  adnrtinafr- 
tralioD,  and  for  which,  or  £6r  de&uH  in  not  taking  bond^ 
their  securities  would  be  answerable.  The  principles  oi 
the  decree  would  then  seem  to  be  at  war  with  if  s  letteiv 
if  it  will  bear  the  literal  interpretation  insisted  on^  an^ 
consequently,  it  would  be  unsafe  to  rely  on  that  literal  in» 
ter{n*etation  as  a  binding  precedent.  Again,  the  anMNint 
of  die  personal  estate,  for  which  the  Elxecotors  were  ro» 
gponsibie,  was  not  shewn  when  the  decree  in  question  wan 
pronounced,  nor  does  it  now  fidly  qqiear;  the  Execatono 
having  been  in  default  in  not  rettatiing  an  inventoryi  bHt 
it  sufficiently  a^^ars,  (eiyedaUy  as  no  inference  vefjf 
favourable  to  executors  making  the  default  last  uentionnd 
will  be  drawn,)  that  it  ^as  considerable*  The  Will 
qpeaks  of  various  plantations,  with  stocks  of  horsest 
cattle  and  bogs  thereon;  and  it  gives  to  his  wife  ono 
fidurth  pail;  of  his  slaves  during  life.    The  mortgage 
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^mkhy«mtf  Mmk$ one  ef  Um  Ssecutoiv  to Mkkard  ^^^'» 
»miHifBrd  his  Mcmity,  to  indemnify  liira^  is  for  ten  v^.^^v^.l^ 
itovOTr  mM  to  %e  these  held  the  widow.    Whe&er  tiiese  Lewi?  ^d 
wvenUthnl  she  held  under  the  Will,  isnotstatod;  but,     ""^^^ 
ft  they  wMPe,  tins  wonld  make  Ae  whde  lunnber  of  slaTes   Thornton 


Iheut  forty.    This  mortgage  was  ample  to  indemnify  ^^  ^'^'' 


Ike  mctmitff  had  be  not  permitted  that  property  also  to 
he  wpiasdeved.  When  these  things  now  appear,  shall  it 
lesaii-that  innootnt  and  benajide  purchasers  of  the  red 
miM»f  (iimftm  the  original  purdiasers  were  now  before 
the  CMrt#)Aall  he  held  liable,  afteir  ^s  great  lapse  of 
thae^  m  eoDMieratm  of  the  secarittes  of  Ihe  Executory 
who  |»imittod  thrir  prhvipais  nqiidly  to  dila^dato  and 
Waito  n  large  real  and  personal  estate;  for  it  iqipears 
Ihejr  hoth  died  innolTent,  «l  an  earty  day;  and  when,  too» 
^ne  of  thooe  snreties,  (as  it  now  appears,)  took  ample 
OifttttBraftcnrity  for  his  indemnity,  as  is  aSuresaid. 

Aoeorting  to  ttese  prind|des,  the  decree  in  question 
SUgkt  iK>t  to  prgndice  the  purchasers  under  PhUip  and 
9S#mas  ML  Jbota^  and,  although  tkeii  have  not  appealed 
iMi  tiie  interlocutory  decree  in  this  case,  yet  these  prin* 
ii^Bs  will  equally  aii|dy  to  them  when  a  final  decree  shall 
hapTMonaeed. 

.  IW  prtncipke  now  estdblisbed  are,  that  all  persons 
giihming  any  estote  under  FhUip  and  Thomas  R.  Boata 
As  exeoutors,  or  under  Jo&a  and  Qtorge  BMte$f  for  their 
Iropnrtienal  shares,  fexeeptbenajidepureka$er$9  under 
thai  or  rither  of  them,)  if  any  such  can  bo  found,  should 
hn^  in  the  first  fdace,  Hahle  to  die  demand  of  the  appeU 
that  the  heirs,  executors  and  legatees  of  the 
of  the  said  executor&i  are  liable  ii|  the  next  plac% 
and  oi^t  to  he  called  upon  to  contribute  their  propor^ 
llansd  parts,  so  fhr  as  the  estate,  to  them  descosded, 
is»lned,  or  otherwise  come  to  their  possession,  may 
tttoiidl  'Oatt  legatees  and  r^resentotivea  of  Richard  8ha4h 
Vffard  being  alone  chargeaUe  with  the  amount  of  the 
Wine  of  the  slams,  w  otter  eflfeete,  which  he  or  they 
ived  from  the  said  Bxecotin«,  or  eithc^r  of  them,  to- 
I  indemnifying  him  on  account  of  his  surety  shi|^ 
pni  vhich  has  not  been  applied,  in  ^ati^laction  of  the 
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^^IBIB^'   legacy  in  question,  or  a^  oth^  deiuuid  to wUobiio vail 

^^^^^^^   subject  as  surety  aforesaid. 

X.e  wiB  and       As  to  the  laiids  of  tiie  appeUants*  the  Court  is  of  oiiuum^ 
^"     that  they  ought  not  to  be  now  c^arged^  afttr  the  geeat 

Thornton  &  lapse  of  time  which  has  taken  place;  because  it  Blight 
^^  admit  of  a  doubt  whether  the  charge  was  so  much  upop 
the  land  itself,  by  the  terms  of  ihe  Will,  as  upon  the 
profts  thercreof;(l)  because  those  lands  mig|it  be  pn^ 
sumed  to  be  intended  to  be  exonerated,  by  the  requisition 
of  security  in  the  codicil;  and  because,  above  allj  th# 
testator  is  shewn  to  have  left  an  abundant  personal  estate 
to  satisfy  the  legacies.  It  is  greatly  to  be  regretted  tkal^' 
80  much  delay  and  expense  should  have  taken  place,  ia 
consequence  of  the  former  decree  of  this  Court,  andf 
^specially,  as  it  regards  the  (q^llees,  wko  were  sati^ei 
with  the  decree  formerly  appealed  brom;  but  this  hard* 
ship  c^  not  justify  a  decree  against  persons  not  liablei 
any  more  than,  in  ordinary  cases*  where  parties  are  di* 
rected  to  be  made,  against  whom  a  decree  may  finally  bo 
found  improper  or  unnece6sai7.  Courts  of  Chancery 
lessen  this  evil  in  some  degree,  by  refusing  to  jg^ve  eo&ts, 
against  complainants,  to  parties  made  by  their  directioii^ 
and  by  throwing  the  general  expenses  of  audi  enquiriea 
on  the  parties  at  whose  instance,  or  for  whose  benefit^ 
such  enquiries  and  costs  were  instituted  and  incurred;*^ 
which  the  Court  thinks  oug^t  to  be  done  in  this  case. 

The  Decree  is  therefore  reversed  with  costs,  and  flia 
cause  remanded,  to  be  farther  proceeded  in  a€Cordii]|;  te 
the  principles  above  declai^d* 

(1)  Note.  The  words  of  the  Will  were,  ^  which  moaej  must  bo 
**  rai$ed9ut  of  my  whoU  eatate^  sfter  the  debts  dae  to  me  are  gut  in,  vaA 
^  the  Isnds  and  other  things^  above  directed  to  be  sold,  are  applied 
^  to  that  purpotei  and  *tts  ny  desire  that,  after-My  wffe^  my  sei 
^  PhiUp*$  and  my  son  Thomtu  Rei^t  parts  i^e  taken  out,  the  rest  df 
^  my  estate  be  kept  fgetker  until  ^e  fiist  of  December  after  my  mh| 
**  John  shall  arriTe  to  lawful  age,  and  then  his  part  to  he  delnreied  t« 
**  hmi}  and  when  my  son  Oterge  comes  to  law^  a^,  Iderire'his  paft 
**  may  be  de&vered  to  him;  and,  ^fanjf  mMey  remain  after  my  deMe  anM 
^  legacue  are  paid,!  desire  it  may  he  equally  diYided  bctweea  my  fear 
^daagfaters.  The  Codicil  directed ''that  the  stock  ofboga,  cattle  8^  on 
**  his  plantations  in  New  Kent,  and  also  his  three  lots  in  Fredericks* 
f<  burg,  be- sold  for  the  payment  of  his  debts  and  legacies*^ 
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BcYcrieys  against  Miller*  ^e^ 

1818. 

RoBBRT  G.  Bbyeslet,  having  greatly  wasted  his  es* 
tete,  in  tlM  year  irss  conveyed  the  remains  of  lt»  (which  agninst^an 
were  still  valuable^)  to  hiiffUher  in  law  fFUUam  Budc-  infant  in  tlie 
meir,  and  Us  near  rdationi  fFiUiam  Mitter  and  Robert  cl^SrTof 
M.  iAtWf  in  tmst^'^lsU  to  apply  the  profits,  or  principal  F**J"S*'^J^ 
if  necessary,  towards  the  suitable,  decent  and  proper  fende/ by 
Mppwt  of  hiBAself;  his  wife  and  children,  kc;  2dly«  bit  ^^^ 
To  apply  the  profits,  or  {Mrincipal  if  necessary,  to  the  by  the  coun- 
liayinent  of  all  his  just  and  legal  debts;  and  Sdly.  the*y  ^^^'^^^ 
garplus  to  the  use  of  such  persons  as  he  should  be-gwer  is  re- 
^eath  or  devise  it  to,  or  to  his  representatives  in  case  ^^bduS" 
of  intestacy. — The  trustees  accepted  the  trust,  and  in  a  under  the 
Aart  time  disposed  of  the  whole  estate,  except  a  small  J^^rity^rf 
trsu:t  of  poor  land,  which  rented  for  j55u,  and  a  lot  in  the  the  Huperior 
town  of  Port  Royal.  Mrs.  Beverley  not  having  relinquish-  S^e*^. 
ed  Iter  dower  in  a  valuable  estate  called  Hazlexvood,  and  qually 
an  estate  sold  by  her  husband;  and  the  trustees  being,  (a^  suchde/ 
was  alledged,)  unable  to  make  a  beneficial  sale  of  tlief<ci^^e,atif 
said  estate,  without  the  relinquishment  of  her  dower  in-  d^  Sd' 
terest^  entered  into  a  contract  with  her,  and  certain  trus-  ^««»»  *» 
tees  on  her  behalf,  by  which  they  agreed,  in  considerati-  appointed 
on  of  her  releasing  hw  said  dower,  to  retain  the  sum  of  f^^!^f^ 
l^SSL  6s*  Si.  out  of  the  purchase  money  of  said  estate  the  suit  a. 
called  BdxUwoodf  invest  it  in  properly,  and  convey  the  au^^t,^^ 
pfToceeds  to  her  trustees,  for  the  support  and  maintenance  ian»  by  hit 
efkenelf  aadlHisbaiid,  and  their  children,  and  the  educa-  ^\e^^, 
tftm  of  the  chiMrea,  and  at  the  death  of  herself  and  has*  cree;  a 
tend  te  divid©  it  aauMig  liwir  cUUrea*  •  S^T^t* 

to  be  ap- 
>  imtwithirtiiadhig  all  the  teftimony  and  acooantt  were  taken  before  his 


'  9.    tTibclerthe  particular  circomstances  of  this  case,  noin^a^lE^'watfptrniltted 
a»^  ehavged  a^fniat  s  tiustee  on  Ike  boims  from  time  to  tui<^  i^.Kia  hmh,  tifft^ 
miaaioDs  verc  allowed  him  for  his  trouble;  but  on  ckMin^^Uf^kiqcovQtK^  ^ 

allowed  on  a  balance  in  his  &yoor.  f^  / (f^  "^     <  \  «'• ' 


^ 


S.   A  ehari^by  a  trustee,  ibr  aarticles  sold,  and  cash  leit^n^m  thggre^/^  ofihi  : 
ottgbt  notto  bo  allowed,  whhoiit  ptoof  thereof  by  wSi^mJ^f9MmtiUsnony.  j  '^  ' 


4».  It  appears,  from  the  decree  in  this  case,  that  the  points  deci^^^Cthaho^Hor  y 
XATKioBy  concertii^^e  evidence  reqiusite  to  prove  disbuivmdlroll^a  trustee,  in^^^ 
execution  of  the  trust,  and  as  to  disbursements  made  withontNl^  conrtiii  of  co-t 
teefl^wcfeafimed  by  the  Court  of  Appeals.   0^  S(»»4^  VmuMM^'^ '^^ 


U>0  Bupr0me  tkmi  ^  ^Opp^tiU, 

^'ms**  All  Oe  tratteos  fiv  a  time  actedj  liiit«MiZbr  ond  CUmd^ 
pri 'Cipallyy  until  ttiedeatb  of  Cktm^  wtdcfa  faB|ip«iifd  in 
I7ia;  and  tiiem»forward  JIfiUer  bad  alnuMt  ttie  MMb 
management. 

In  the  year  1797,  Btmmieif  died,faatui|r  Hade  a  WiH 
hy  which  he  devised  the  remakia  ef  flie  trust  estate  ia  be 
sold,  and  the  money  divided  amei^  his  chilffarett,  and  dei- 
aired  that  the  acooants  wHhhis  tiustees  aboidd  be  speeds 
dysettledi  and  what  wasduefiromtiieiti^hebtttitea&edfea 
bis  children.  Tbii  will  was  admitted  ta  jnrolMitei  bet  at 
asecator  qnalified,  nor  did  any  person  take  administefti- 
ition  of  his  estate. 

The  aecoonts  af  the  trustees  remainiagunsettledy  tha 

widow  EUxtibeth  L.^  Beverlejf^  In  Jan.  1803,  on  behalf  «f 

bersdf,  and  as  guardian,  mother  and  next  fincmd  of  the 

said  children,  exhibited  her  bill,  before  Ihe  Counirf  Court 

of  Caroline,  against  MUkr,  fmr  a  settlement  of  his  ao^ 

count  as  surviving  and  principally  acting  traatee;  statnig 

the  CTeaticm  of  the  trust;  alledgii^  that  the  defendant  ha4 

received  large  sums  of  monqr  mi  that  accoust;  and  that 

Ik,  being  a  merchant,  bad  mingled  the  name  with  At 

ftmds  belonging  to  the  mercantile  companies  of  whieh  he 

was  a  partner,  and  used  them  indisaminately.    MUkr^m 

answer  to  this  Bill,  averred  hisreadmess  i^  all  ttanea  U 

settle  his  accounts,  and  admitted  thai  probably  tiie  m^r 

hey  bdonging  to  the  trust  might  have  beas  so  mingled 

and  used;  bat,  if  it  was,  it  was  without  ]^judiee  to  the 

trust  estate.  » 

In  the  same  montii  and  year,  he  exbibiteda  bill  before 

the  SuperikM*  Court  of  Chaaoery  fen*  the  Bichmoad  Dia* 

trict,  against  Elimaketh  JL  Btverk^  as  widaw,  and  ei:ect 

atrix  in  her  own  wrong,  and  the  children  of  the  said  Ba^ 

hert  O.  Beverletff  (who  were  infants,)  stating,  in  substance 

thds  foregoing  faets  respecting  the  creation  of  the  truy^ 

together  with  nmay  details^tf  the  manner  in  which  ithad 

been  executed;  claiming  a  large  balance  to  be  due  bi^ 

independent  of  an  allowance  for  his  trouble;  staling  Ihie 

death  of  ifofrer^  Gf«  AverXiy;  that  ao  persmi  had  adipinis- 

tered;  but  that  bis  widow  bad  taken  possesmoa  of  hip 

ivMei^aodpwsanalestatef  and  paa^ing  that  his  a^ 
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t»1rB8toiriitigiitlM8Htfid;1]mttiietni^  FisMr^mi^ 

laad,  rumriiiHit  oftte  trust  subject,  ad^  besoU  ts  pajr      ^^^^ 


ImlaBce  as  mif^  be  fsvnd  4ae  hua;  and  Cur  gene-  Boreiiafs 
ral  relief:  ^^ 

^    Vo  gmfi'^iiin  od  lil«m  was  appsinted  for  tke  inluit  de- 


gpmJaafs)  bat,  in  Deeenber  1808,  an  answer  was  fiM 
Igy  MUm^kftk  Im  BeverUtff  purporting  to  be,  ftu*  hersdl^ 
sud  ns  guardian  ot  hcf  inCuit  children.  Hits  Answer 
that  the  deed  sf  trust  was  execotsd  by  her  hi»» 

>iM  cottseqnenee  of  Ihe  impertimiji  of  bis  rtlaMm$9 
m,  among  them,  of  Ihe  trustees,  who  prafiB$$ei  to  w^ 
deriakeihe  trust  from  nMives  offriendokip  mUif^  that^  If 
asMsaiiiifpas  had  been  bintsd  at,  hfft  hasband  -mt^M  not 
%Bf recreated  the  trast;  that  the  f^mnant  of  Ihe  sniiijeot 
wraa  of  small  value,  ranch  less  thmi  the  claim  of  tiia 
l^ainltifl^  timt,  if  the  said  claim  prevailed,  the  tnut,  in- 
ateadof  saving  any  thing  for  the  cfslay  ^fae  frast  and  his 
fiMnily,  wottld  bereave  <&fin  (^  tbewholeof  his  property, 

only  operate  fait  the  benefit  of  the  inuteu;  that  the 

^imd  been  greatly  miamaaaged;  that  <he  remaining 
lamdiiad  hem  mitedbytiie  {daiatiff,  fra*  ten  years,  ta 
SRbHaasJIfilbr  his  brother,  farHiesmallsimi  <tf  SMpar 
i;  tiiat  tfm  piaintiff  had  derived  great  advaatagea 

rtke  troat,  having  absorbed  the  mchey  he  reesiipsd 
if  by  debts  wUeh  he  paid  off  in  goads  from  his  storey 

iagaodaalfaighisriceasold  tothe  ustui^  faelrasi 
She  insntod  tiiat  he  ought  not  to  be  allewed  aifiiiaiiiisa» 
asqpecially  on  the  ISSdl  6fl.  8d.,  the  money  that  eameta 
iMv  and  was  invested  by  her  ttiiJrieei.  She^AnriM  that 
aH&iii'  iEtty  assets  ai  her  husband's  estate;  staling  thai 
lifr left bttt a fbw moveables,  wMch wope taken,  aflerlda 
Asklitv  iy  executtons  issued  in  his  lifb  time;  ttiat  she  never 
I€irt3f<Jd  My  p'ofttstf  the  estate  <rf  her  deceased  hnsban^ 
#aM|^  "Ibe  Mmttt  5'SU.  48.  6d.,  torrent,  from  Thdnm$ 
^meOir^  that  Atfnevvr  possessed  the  tract  of  land  that  foi 
iimiftifrit  ansoM;  ftc.  To  fliis  aaswer^  there  was  a  ge»« 
ttfatMj^hmtlon. 

--^ :^nitf ank  institaied  by  Stbo$beth  L.  Beoerky,  as  albr». 
MM^'iirtte  Ooanty  Court  of  Caroline^  was,  on  JifiiferM 
mjf^^ML^Bim^  «>tiaaaa'l^ajrti#rari»»tteSnpmiapOaaH 
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^*Vff*^  of  Chancery;  after  which,  the  accounts,  between  ih^ 
parties  in  both  suits,  were  referred  to  a  Commissioner, 
who  reported  a  balance,  in  favour  of  the  trusteeSf  of 
46L  I6s.  ll|(f.;  having  rejected  claims  on  his  part,  to 
the  amount  of  199^  Ss.  2i(f.,  as  not  sufficiently  supported 
by  evidence;  excluded  from  the  account  a  charge  of  com-i 
missions;  and  refused  to  credit  tiie  trust  estate  for  inter- 
est on  the  sums  that,  from  time  to  time,  had  been  in  hi* 
hands. 

'  Upon  exceptions  taken  to  this  report,  Chancellor  Tat- 
Xoft  pronounced  tlie  opinion  and  decree,  in  4  A  4"  ^ 
415-45^3$  whereupon,  the  Commissioner  reported  another 
Account,  in  which  he  incorporated  ttie  charge  of  com- 
missions and  the  credit  for  interest,  and  allowed  to  the 
trustee  credits,  fdr  sundry  items,  bein^  part  of  the  sunt 
ef  199/.  S$.  Sid.  before  rejected. 

Hie  suits,  having  abated  by  the  deaDi  of  fHlHam  MtU 
leTf  were  revived  in  the  name  of  Thomas  MtUer  his  execa* 
tor. 

The  Chano^Ilor,  (behig  of  opinion  lliat  the  Commis^ 
iAmmp  had  not  corr^y  understood  his  directions  re8«[ 
pecting  the  Banner  and  nature  of  the  proof  to  support 
Ae  claims  for  certain  disbursements  alledged  by  the 
trustee,)  recommiUed  the  report,  to  be  reformed  accord- 
ing to  l^se  principles.  Anoflier  Report  was  tfien  made^' 
fi^  wbieh  all  bat  omof  thfe  said  dBbursements  (origlnaUj' 
iq^eted,)  were  allowed,  and,  to  eadi  item,  the  proof  fai 
fl^ipifftof  it  wa0  annexed,  together  with  tiie  principle  oil 
wluob  it  was  admitted.  To  tbis  Report,  exceptions  wertf 
iM|  ftUodgiag  tM  mmy  Items  (particularly  scheduled,) 
had  been  admitted,  though  not  embraced  by  the  princi* 
plea,  laid 'doiAliflir  bis  g«idattoe  by  the  decree,  and  unsup- 
ported  by  any  satfiAMrtcvy  prdof.  These  exceptions  wer^ 
dittU#ireii  by  the  Chanoelkr;  Itie  report  was  conftrme^ 
a»d  an  cH^r  made,  directing  a  Commissioner  to  sUm 
alMi  rqiort-M  aeeoontof-thetnist  estate  undisposed  U; 
md  in  whose  possession  it  was;  and  whether  JMerf  ^J 
fkfcMmi  left  any  oihit  estate,  and  in  whose  possessdoo  tt> 
irttk  In  exeeutioivof  tMs  order,  the  Commissioner  re«' 
pttted^  |h«l>  the  remaiBiiig  tMst  flKilif^ 
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l«lid  iibre^aid;  tiiat  it  was  in  the  posaesaion  of  EHm^^  ^^VS'T^ 
h.  Beverley;  that  the  land  had  been  occupied  fifteen  years  v^p-^y-^ 
l^y  Thomas  MUler  (the  present  plaintiff,)  under  a  lease  Beverlej* 
£h>in   Robert  G.  Beverlejf  In  his  life  time,  at  the  rent  of     jJiLk 
IS  50  per  annum;  that  Mrs.  Beoeriey  had  received,  for  rents 
#f  the  land  since  the  termination  of  Miller's  lease,  S226  66} 
that  it  did  not  appear  that  Thomas  MUler  hwi  paid  tlie 
rents  due  on  his  lease;  that  the  lot  had  been  r^ted  out  by 
Bfi^  Beverley 9  and  the  rents  amounted  to  about  iSAO^ 
fmrt  of  which  she  had  received.    To  this  Report  the  Bero* 
fifief  s  excepted;  because  the  rents  due  on  Thomas  JUUler^s, 
lease  were  not  credited  against  the  balance  claimed,  un« 
der  former  Reports,  to  be  due  to  him  as  executor  of 
WUUam  Jailer;  they  insisting^  that  this  credit  should  be 
allowed,  unless  it  were  shewn  that  the  rents  had  been. 
paid  by  him;  so  that  the  devisees  of  Beverley  might  have 
a  qredit  for  them,  against  the  trustee,  if  paid  to  him^    , 
ar  a  claim  against  the  widow,  if  paid  to  her« 

Mrs.  Beverley  having  died,  the  suit  abated  as  to  he]\ 
The  causes,  being  transferred  to  the  Superior  Court  of 
Chancery  for  the  Fredericksburg  District,  were  agaia 
iM^ard;  and  Chancellor  NsJLSoy,  overruling  the  excep*^ 
tions  to  the  last  report,  decreed  that,  unless  the  deviseeif 
of  Bobert  O.  Beverley  ^  or  one  of  them,  diould,  within  a 
f^r&i  timei^  pay  to  MUer^s  executor  Uie  sum  of  5492.  witii 
interest  on  339Z.  1£«.  Sid.,  part  thereof,  from  the  1st  of 
^^muary  1810,  'till  payment,  and  the  costs  of  the  first 
miif>9  certain  Commissioners  should  sell,  on  a  credit  of 
tta  months,  the  lot  and  tract  of  land  aforesaid,  or  sa 
wtmAk  thereof  as  might  be  necessary  to  pay  the  saidsanif 
iiilerest,  and  costs,  &c. 

from  this  decree,  fViUiam,.  Henry  and  Maria  Mtoer^ 
kjf$9  the  surviving  defendants,  appealed. 

Fehfuary  4tfa»,l$l89  Judge  R^aitb  pronooaeed  tiua 
CotM^'  Opinion. 

.  Tlie  Ciyartis of  opinion^  that,  as BUwitethZ.  Beverloy, 
wl|a  defianded  this  suit  for  her  inlant  chiktMn,  had  fretii 
etfpmnUd  their  gnardiamr  by  the  Cmmty  Cmrt;(l)  and  a*. 
im^  aaawer  wssrecdved&ur  them,  aad  foil  defeiM»  mad^ 
t|ia4n(4iw  aid  aiitlmri^  of  tlie  Chanoery  Cowtt 
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WMwnwAMXi  aMioiigli  she  was  not  expressly  appmnted  GnirdiaB  W 

^J^^  defend  i\mi  suit}  tbej  mist  be  equatty  bond  by  %ki  de- 

Beverleys  f^^^  ^  if  she  had  been  inform  appointed  by  tbe  Court 

▼"        g«ardiM  od  lUmu     But,  as  tintt  svU  iMid  dnctod  as  to 

^^*     h€rt  byber  deatt,  bsfim  the  DMsrse,  and.  alOo*  aU  tii# 

testinoigr  and  acconnts  were  takM  before  her  death,  y«t 

a  guardian  ad  litem  oi^t  ta  have  been  appointod  ht^oti 

tbe  decree  was  proneuiced. 

The  Court  is  also  of  opinion,  that  the  decree  in  this 
case  is  further  ernmeoiis,  in  this;  thai,  uttder  it's  partio* 
ular  circumstances,  no  interest  ought  to  be  allowed  am 
the  one  hand,  or  commissions  mi  the  other,  o^eq^  inters 
est  on  the  balance  found  due  to  the  trustee;  and  that  tfa« 
charge  of  IBL  12«.  M.  for  sundry  artides  aold  and  cask 
lent,  from  1784  to  1787^  with  interest  th^neon,  bein|p 
before  the  creation  of  the  trust,  ought  not  to  have  bean  al*- 
lowed  by  the  Commissioner  without  proof  thereof  by  dmn^ 
ierested  testimony.  The  Court  is  also  of  opinion,  that  the 
rentsof  thereal  estate  belonging  to  the  trustfundyonless  the 
same  were  paid  to  Robert  Q.  Beverley  in  his  life  time,  or 
his  widow  after  his  death,  for  their  maintainaace  and  the 
education  of  the  children,  ought  either  to  have  been  col-« 
lected  by  the  trustee  WiUiam  .Milkr,  and  credit  therefor 
given;  or  that  fund,  if  not  heretofore  paid,  by  the  Tenant 
or  Tenants  as  aforesaid,  either  to  the  cestuy  fue  truetSf  or 
Trustee,  ought  now  to  be  resorted  to  and  applied,  in  tiie^ 
first  place,  to  discharge  the  balance  due  the  Trustee;  in 
exonn*ation  of  the  Land. 

The  Decree  therefore,  so  far  as  it  coniicts  with  Ihie 

opinion,  is  reversedj^  with  costs,  and  the  residue  Ihereokf 

.affirmed;  and  the  cause  is  remanded  to  the  Chancery 

Court  to  be  finally  proceeded  in  according  to  the  priaciii 

pies  above  declared. 

£1)  Vote.   This  6ct  appeared  by  an  £zha>it  in  the  reeeHL 


r 


Beddedt 

Jones  mguinst  Doe,  Lessee  of  Garter.        ^%i^ 

A  Jttdgnmt  ui  Ejecte^it  f(N*  fliree  bvndfed  acra  oT^^i^P^^ 
iuid^  having  beaiobUdiied  agaiart  Anry  Jonet  in  kis  Me  against  heii« 
iifln,  aLMdrefadoM  was  iasued  alter  his  death,  to reviye ^"^^^j^H 
i^ apubst  Aftry  Jonev,  ^aeftorinA Janet,  Oeorge  BmUh^yi^fS^^^  in 
auid  MUrtd  hia  wife,  heirs  and  derisees  of  the  deceased;  ^ofthe  de^ 
nAich  writ  was  executed  on  Himry  Jwm  only,  the  other  fcnA»^XMc9nr 
defendbuita  bdiig  reliimed,  <<no  inhabitants  of  this  Coni**^!dnt^t 
BMnweaUh."   Whereupon  tiie  defendant  Anry  J(me$,  by  ^^^^^ 
Us  attorney,  said,  <^  (Aof  Af  eoaU  mot  grnnsay  the  plain  ment  in  the 
^  fijp%  ri^  to  reovvt  Hit  judgment  in  the  scire  fada$  J^JJ«^^^ 
^  n^ortiaii  mentumed^*  and  judgment  was  entered,  «<  that  and  thereup^ 
«  the  plaintiff  recover  and  have  execution  against  theJ^^J^*'* 
^  said  drfemdantf  for  bis  terra  yet  to  come,  of  and  lupunst  fdm^ 
^  in  one  tenement,  messuage  and  tract  of  land,  con-  ^^^ 
^  taining  tkrte  hundred  aereSf  lying  and  being  &c.*/'  bave  eteeo^ 
from  which  judgment,  the  said  Smrjf  Janes  appeal- ^'^/jj^j^JJf* 
ed»  c^landin    . 

The  following  was  the  opinion  of  thb  Court,  pronounc-  ^et??t*no 
ei  by  Judge  Roane.  wtw  in 

Tlie  aj^llant  in  this  case  haying  admitted  that  he  ment,^oir 
OmM  not  gainsay  the  appellee's  right  to  revive  the  judg-  wWch  Aecta 
jacnt  mentioned  in  the  sdrefaciaSf  the  Court  is  of  opin-  tagei 
IsB  tiiat  there  is  no  error  in  the  said  judgment; — at 
'  laast,  of  which  he  can  complain.    Nor  would  the  case 
.^  fee  diflhrent,  could  we  restrict  the  acknowledgment  to 
;,  Mfffij  to  his  own  portion  of  ttie  land  merely.    In  that 
flie  jodgment,  so  far  as  it  exceeded  that  portion^ 
i  not  be  uijurious  to  him,  nor  could  he  complain 

Judgment  affirmed. 

TOX.    Tli  14 


toft  M9pnmB  Cmirt  of  Jfypmb* 

tS^^X^ms.  AnioMs  agtdfot  Jadkions. 

1-  4^'  Affift  mil  Oeatge  Jhmold$  hhmfjkt  an  aetkm  ctf  ddbt, 
m^xecutinrin  Ae  Goaifty  Cofurt  of  Harrison,  on  a  joint  single  MU^ 
JrfcJ^  ^dated  April  19th  \796,  againrt  Ahponl  and  /d*»  JSidb- 
BAdc  ^  mn$;  to  which  thejr  pleaded  paynient.  l^e  stiit  mM 
^^^ii  rpferpcd,  by  consent  of  parties,  on  the  Mth  of  Aigma 
aside,  on  mo- 1809,  to  WUUam  Bdymond,  whose  award  was  to  be  the 
of  the  IMu^*^  Jodgmcnt  of  the  Court  It  was  afterwards  continoeft 
ties,  without  froni  term  to  term,  (no  award  appearing  to  have  beeit 
^c J^OT*^^  made,)  rmtil  JV&vember  1811,  when,  on  motion  of  tlie 
nile  to  shew  plaintiffs,  the  order  of  reference  was  set  aside.    In  March 

CftUSe:   out  It  *^ 

do  not  ap.  foUowing,  the  defisndants  moved  the  Court  to  set  aside 
f fnof  exc^p.  ^^^  ^^  order,  <<  because  the  said  order  of  reference  was 
tions,  or  oth-  «*  get  aside  without  notice  or  a  rvlef^  which  motion  was 
uiystep  had  ^^^^  ruled,  and  the  cause  continued.  A  trial  was  had  m 
been  taken  November  1812,  when  the  defendants,  for  the  purpose  of 
ord^^^ref-  claiming  a  discount,  offered  in  evidence  to  the  Jury  a 
Iff '*^f  ^  Covenant  under  seal,  dated  July  d4th,  1795,  conceraing 
wluch,  a  fair  a  land  warrant,  between  the  defendant  EAward  Jadwm 
^>^^  and  tiie  plaintiff  Qtarge  AmM  oniy;  <*  wifli  testtmoiiy 
ment  enter- «  of  witnesses,  who  proved  that  tiie  plaintjffif  settied  wi^ 
b^lyT  w^h  "  defendant  Edward  Jackson^  who  was  the  prindpql 
judmient  «  debtor  in  this  cause,  and  in  such  scttiement  kept  their 
^^ J[^  ^  <<  accounts  separately,  and  that  each  was  entitied  to  one 
2.  In  debt «  moiety  of  the  debt^  with  evidence  also  that,  priiwr  to 
oblintion,  **  the  last  term,  the  defendants  by  their  Counsel  gave  no- 
^^Siu  ^  <^  tice  to  the  plaintiffs  that  the  said  Covenant  would  be 
plead  pay.  *^  relied  upon  aa  a  discount;  and  that  the  plaintiff  ^Qiorgfi 
2!Lnot**^p^e  "  ^*  that  the  same  was  not  settled,  and  that  he  would 
in  eyidence  «  or  intended  to  allow  a  credit  of  S600  fin*  it,  beiag  the 
be^ween^  "  treasury  price  of  the  warrant:*'  which  evidence  was 
of  the  plain,  objected  to  by  the  plaintiffs,  and  rejected  by  the  Court, 
of  Uie  defend  ^  inadmissible;  whereupon,  the  defendants  filed  a  bill  of 

dants,  with  exceptions, 
parol  testi* 
mony  that 

the  plaintiffs  settled  with  that  defendant,  who  was  ihttrincipal  debtor,  and  in  suck 
settlement  kept  their  accounts  separately,  and  that  each  was  entitled  to  one  moietjr 
of  the  debt;  that  the  defendants  gave  notice  that  a  discount  would  be  claimed  by 
them  on  account  of  said  covenant;  and  that  the  plaintiff  who  was  party  to  the  core- 
nant^saidtiiat  the  same  wm  not  settled,  and  that  he  intended  to  alkw  acredit  forit.' 
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A  Yiardict  and  Jndgnent  being  rendered  for  the  plain-  FiwW, 
iHb^  a  Writ  cf  £h^far$eimB  wis  granted  \fj  a  Judge  of 
flie  General  Court,  and  the  judgment  reversed,  on  the 
groimd  Aat  ^  liie  County  Court  ^red  in  setting  aside 
^  tlie  ifde  of  reference,  wHliout  notiee  to  the  defendants 
^  and  good  cause  shewn.''  Judgment  was  therefore  ea- 
-tered,  tiiatliie  order  setting  ande  the  said  rule  of  refer- 
tenoe,  be  set  aside,  togedier  wiUi  all  the  subsequent  pro- 
-^eedings,  and  (be  cause  remanded,  for  farther  proceedings 
to  ^  had  tiiereon. 

To  tiifa  Judgment,  the  plaintiflfk  obtained  a  Superse- 
4ias  from  this  Court;  1st,  because  the  evidence  offered  by 
fbe  defendants,  as  stated  in  their  bill  of  exceptions,  was 
properly  rejected  by  the  County  Court;  2d.,  because  the 
CkHmty  Court  did  right  in  setting  aside  the  order  of  ref- 
erence; as  the  delay  to  execute  it  was  a  sufficient  reason, 
jBid  ttkore  was  nothing  stated  in  the  record  to  shew  that 
tiie  Court  erred}  for  no  bill  of  exceptions  was  taken  to 
tlieir  opuiion  in  Ibat  respect;  an^  dd.,  because  the  motion 
to  tiie  Court,  at  the  subsequent  term,  to  set  aside  the  re- 
fiK»duig  order,  did  not  shew  that  the  referee  had  acted, 
4ft  efliared  to  act,  or  that  the  defendants  had  applied  to  hija 
to  fuctf  or  taken  any  steps  to  procure  a  decision  of  the 
canset^-^besides,  no  biU  of  exceptions  was  taken  to  tho 
Comrt's  opinion  over  ruling  that  motion,  so  as  to  shew 
.tiiat  they  erred  in  so  doing;  and,  as  nothing  was  «hew]i 
to  the  contrary,  it  was  to  be  presumed  that  they  acted 
rifehtljr. 

Bt  this  CoimT,  the  Judgment  of  the  Superior  Court 
\  reversed^  and  that  <^  the  County  Cour(  affirmed^ 


iOS  Supreme  Court  of  J^^peds. 

Decide^ 

^m^  Alien  against  Bird  and  others. 

^j^;^^^  Rbubeit Alxait  mi.,  of  Sfaenandoah  Connty.M  the 
cet,  a  kgir  1st  of  Sepittmbcr  1779,  made  bis  last  Will,  (aAnitt«4  to 
S;d il?S^t.  V^^^  in  NevOTberfcUowiBg,)  hy  whkh  he  heqvaaflMd 
1779,  to  tho  to  his  dangbters,  JSGnuuiA  who  afterwards  macricd  Ckarge 
^S^J^  ^rd,andafiirywhoaikrward8JwaTtcdJl0iyaMS»& 
wn  not  re.  fcifi^,  1000^  eodh  withoot  addii^  the  word  **$petkf^  «r 
•cjUe  o/de!  *®  wopds  ^curmil  moiKy,***  one  third  part  thereof  to  te 
P^^^^Qt  paid  by  each  of  his  sons,  2i#iMU,  ^laroa  and  «ft»&ii,  ufom 
to  be  paid  in  **^^''  respectively  attaining  the  age  of  twenty  one  year^; 
•P^  Jhe  of  whom  lJiamm$  died,  shortly  after  the  testator,  under 
rent  mon^  <^  ^nd  unmarried.  I'he  testator  devised  to  bis  said  sobs 
^  omit,  all  his  lands  (which,  at  the  date  of  the  WUl  and  after- 
Willi  and  it  ward^,  were  very  valuable,)  and  three  fiourths  of  his  per* 

appearing     ^^^\  estate;  and  died  unincumbered  with  debt    The 

pretumaoiey 

fromacti of  Will  directed  farther,  that,  in  case  his  son  Thomas  M- 
^^^^^  fca  should  die  before  he  arrived  at  the  age  of  21  years, 
temporane-  or  married,  or,  if  married,  should  die  withoot  hen*,  then 
^^!^'  the  estate  hequathed  to  him  should  be  equally  divided  be- 
uc  of  the  tween  his  sons  Aaron  and  John  AUen^  they  or  hU  exem^ 
edto  huT^  *^^  V^yi^  ^^  daughters^  proportion  of  his  estate  tequeaH^ 
•ona,  ^7  ei  them,  at  such  time  as  tho'  he  the  said  Thomas  JlUem 
rected  the  ^  had  lived  to  the  age  ai  twenty  one  years. 
^Mithith*  Upon  this  Will,  the  surviving  sons  Jaran  and  John 
i  Specie,  contended,  that  the  l^acies  to  the  daughters  should  be 
reduced  by  the  scale  of  depreciation:  the  daughters*  hus- 
band insisted  th^t  it  vras  the  t^ts^tor's  intentitm  to  gtv^ 
them  each  lOOOL  in  spede. 

A  suit  in  the  Superior  Court  of  Chanceiy  was  there- 
ibre  brought,  in  their  behalf,  against  «tenm  JUen  and 
John  Alien,  sons,  heirs  and  devisees,  and  Joseph  Mfort 
administrator  of  Richard  Moore  who  was  executor  of  the 
deceased. 

The  other  circumstances  of  the  case,  considered  in* 
portant  by  this  Court,  are  set  forth  in  its  opinion. 

Chancellor  Bnowir  had  <<  some  doubt  as  to  the  real  in* 
^<  tcntion  of  the  testator;  yet,  upon  consideration  of  ail  tlio 
^«  evidence,  and  all  the  circumstances,  was  of  opinion, 
^  that  his  intention  would  be  most  probably  cairied  int^ 
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^  tM^ct  hj  adapthi^  that  interpretatioiiof  his  Will  whk^  FiraifABT. 
M  appeared  wiost  jusU  and  by  decreeinf  tiie  legacies  in 
^  ike  mrremcif  of  the  present  day.  He  would  have  de- 
^  oreed  the  appropriatim^  towards  this  object^  of  the 
««  Hmms  wMeh  appeared  to  be  in  Ihe  bands  of  the  Exec- 
' «  vtor;  hot  that  it  was  flioaght  most  proper  to  leave  Aat 
••  vmtlDr  to  the  Coanty  Cocrt»  where  a  smt  was  pending 
^  i^alnst  the  executory  and  where  justice  could  be  done 
^  between  Mm  and  the  other  defcadauts  in  this  cause*" 
The  suit  aiqiearing  to  have  been  compromised  between 
ikfb  plaintUb  and  the  dcftndant  John  JUm,  the  decree 
IhcrtSsfe  was,  that  the  defendant  Jaron  Mien  do  pay  to 
Hw  iriaintilib  Hawkme  and  wife  the  sum  of  5001.,  with  5 
per  cent,  interest  on  160L  lS$.4i.  part  thereof,  from  the 
l0t  of  October  1793,  until  paid,  and  with  like  interest  m 
tiie  residue  thereof  from  the  1st  <rf  October  1795,  until 
paid;  (the  aforesaid  flevanal  periods  being  the  dates  at 
wliieh  it  appeared  that  TAoaiaf  and  Jar&n  Mien  would 
iuiTe  attained  their  respective  ages  of  21  years,  if  they  had 
both  lived;)  thtft  he  do  pay  to  the  plaintUb  JKrd  and 
wife  tlie  tike  sum  of  500L  with  like  interest  ft-om  the 
dates  aforesaid ;  and  that  he  pay  the  costs  of  this  suit. 
It  was  farther  decreed  that,  if  the  said  defendant  should 
fiJl  to  make  the  said  payment  on  or  before  a  given  day^ 
c^*tain  persons  named  as  Commissioners  should,  after 
adv^^tiaing  &c.,  sell  the  land  devised  by  the  testator  as 
afiNresaid  to  the  said  daron  Mlen^  or  so  much  thereof  as 
woaM  be  necessary,  to  satisfy  this  decree,  &c.  The  BUI 
was  dismissed  as  against  the  defendants  Joseph  Moore 
and  John  JUleny  but  without  costs. 

From  this  decree,  an  appeal  was  taken. 
February  9fli,  1818,  Judge  Roanb  pronounced  the  fol- 
lowing o^nion  of  this  Court. 

The  Court  is  of  pinion  that,  as  the  testator  is  proved 
to  have  valued  his  land,  and  perhaps  offered  it  for  sale^ 
B6t  very  long  before  his  death,  for  aboutthesum  of  3000^ 
^which^  if  reduced  by  the  scale  as  of  October  1779,  (the 
frobable  time  of  his  death,)  was  only  equal  to  a  little  up* 
mmria  of  lOOJ.  in  specie;  and  as  the  land  is  admitted  on 
win  hands  to  have  been  extremely  valuable;  he  could  not, 
,  in  making  such  offnr  aad  valuation^  have  meant  the  paper 
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^pmmmm^  UMNiey  of  tiie  day:  Mr  is  it  prMimaUe  fliftt  1m  indrt  it 
in  Ms  Will,  nvbich  was  naarly  a  cotemponuieoQs  acL-** 
This  censtmctioii  is  fiNrttfi«d  by  the  omissioii  tametiie 
term  ^^Twrrtmt  wmegf*'  in  giviB{|f  the  legacies  in  qnes* 
tionf^md  by  his  having  kcft  iw  accoimts  in  ^ecie,  and  re- 
ceived notes  in  the  same  cnrr^icyy  as  appears  fron  a  list 
ircforted  by  the  Commissioner. 

On  these  grouadd,  added  to  the  extremely  reduced 
•sum,  which  the  legscies,  if  scaled,  would  yield  to  km 
^daughters,  who  it  is  n^t  shewn  had  ever  displeased  Irim, 
and  which  were  also  postponed  to  very  ^stant  da;^ 
we  are  induced  to  tUnk  he  could  not  have  meant  the 
papw  currency  at  the  time  ^  the  devise  in  question.**-- 
Had  he  meant  that  curr^iqr,  he  ndigfrt  easily  hav^  caused 
it  to  be  paid  at  once,  by  seUii^  a  small  portmn  af  his 
personal  property* 

The  Decree  is  therefore  to  be  afltoned. 


Decided* 
dPeb.9,lS18. 


Shaver  against  White  and  Dougherty. 


1.  Actions  THE  circumstances  of  this  case,  and  points  in  con- 
^^^^J^troversy  between  the  parties,  together  with  the  Court's 
4if«M»sttte»  opinion   thereupon^  were  stated  as  follows,  by  Ji^dge 

incts  enter- *"'^^** 

«d  into»    or 

^tfrttna/ injuries conmittedy  anywhere. 

Ill  genend,  his  not  necessazy  to  stmte»  in  ^  deckmdon»  where  the  rowlrict 
•rose,  or  the  injury  wis  committed: — but  this  is  sometimes  necessary;  sad,  theiif 
for  the  sake  of  obviating  the  objection  of  a  variance,  or  the  like,  the  phdntiff  is 
vermitted  to  state,  b^  a  fiction,  onder  a  videlicet^  that  the  phu^e  b  within  the  jurif- 
^diction  of  the  Court  m  which  the  suit  is  brought;  which  fiction,  being  in  furtherance 
of  justice,  cannot  be  traversed. 

3.  In  cases,  in  which  the  pUintiff  doesnot  use  this  fiction,  the  defendant  is  not^ 
in  general,  permitted  to  aver  that  the  cause  of  action  arose  in  another  Country,  im- 
less  he  wishes  to  justi^  the  act  by  the  laws  of  that  Country;  or  to  shew,  thereby, 
that  he  is  not  responsible  in  the  pakicular  fbrm  of  action  in  question;  in  wtuch  cases^ 
the  locality  of  the  act  forms  an  essential  part  of  his  defence:— but  such  plea  does 
not  go  to  ihejuritdictionof  the  Court,  but  only  to  the  jutHJUadenoi  the  defend- 
ant. 

3.  Itisaimncaple,  that,  if  a  party  be  justified,  as  to  a  traaaaction,  intiie  Coutt- 
txy  or  place  m  which  it  is  committed,  he  is  justifiable  eveiy  where. 

4.  Cot^finr  malicious,  prosecution,  and  not  tresspass  «j  e<  orstav,  is  the  proper 
action  against  a  person  wno,  malidouslv  and  witiiout  probable  cause,  sues  out  anaV 
tachmcnt,  and  caoBcs  it  be  levied  on  the  pR^>erty  or  snother. 


In  ike  4fti>  Tear  ^  the  CommonweaUh,  ill 

1m^  mte m«  JMfil€rfy,  agcmBt the anMsUant^  istiw      ^^^^ 


thmt  he  (<i9  anpeHut)  cnrimied  with  •»»        ''• 
«t  8idli7«m  to  wil  at  the  Comtjr  of  WMhing^  Do^to?. 
'    ani  witUn  the  JarMttctioii  at  the  Courts 
wMhfinroe  and  arms^  took  tiiiw  hnmlrBd  heai  of  cattla 
Mtaf  dMirpo90wsiM9  and  other  vrongpi  then  and  there 
dUU  agsteat  the  peaee  of  the  Gomnionwealth.    To  this 
ftar  several  i^eas  were  put  in,  andweredo* 
to  hy  the  ptaiotiflh  wUch  demurrer  was  held 
-fBoA hgF  Ihe  GoiiHf  wbet^n^im,  tiie  defendant  {deaded aat 
*;|i«Wy,  OA  whidi,  iesne  was  taken;  and  a  rerdict  was 
iMBd  fonr  the  phintift,  mdyect  to  the  opinion  of  tiie 
■Cdttrtafpott  the  demurrer  to  evidence.    The  Court  gave 
jn^ment  for  the  plaintiff  upon  the  demurrer,  from  which 
the  defendant  appealed  to  ttis  Court. 

As  all  the  obrjections  taken  in  the  case,  equally  occur 

vpon  the  Demurrer  to  Evidence,  as  upon  the  j^eas,  it 

will  not  be  necessary  for  us  to  go  into  the  latter;  farther, 

at  lent,  tium  is  inferrable  from  flie  opinion  given  upon 

tibefbrmra*.  It  is  probable,  however,  that  judgment  sliould 

Ipre  been  rendered  for  the  i^pellant,  at  an  earlior  stage, 

S^  the  two  last  pleas;  on  the  ground  that  they  set  forth 

-  >lkts  which  shew,  that  Casep  and  not  Trespass,  was  the 

-  proper  action. 

The  Case,  as  briefly  collected  from  the  demurrer  to 
evid»ce,  is,  that  Ihe  appellant  had  obtained  an  attach* 
nM«t,lin  Tennessee,  for  a  debt  claimed  as  due  from  White, 
and  caused  it  to  he  levied  upon  the  property  of  both  the 
flamtiffs;  which  attachment,  it  is  alledged^  was  obtained 
€R  fiilae  pretences,  and  was  iniquitous.  The  Judgment 
mAered  on  the  Attachment  was  also  perpetually  injoin* 
lAhytbeCoiut  of  Errors  in  that  State.  In  addition  to 
Wm  «bjection  td  the  proceeding,  it  is  fUrther  objected  that 

5.  It  seemly  thai,  upon  an  attachment  for  a  debt  churned  as  due  from  one  co- 
pVtneiw  tiie  Shetift  moit  aeize  all  the  partnenhip  e&tola,  and  aeU  a  mmety  thereof 
wmMmdedf  in  which  caae,  the  Vendee  wiUbe  tenant  in  common  with  the  otiherpait- 
1^1  l^i»  tf  he  seized  but  a  iwrfrty,  and  sold  that,  the  other  partner  would  hare  a 
3<||te«o«»»i«t5roff    -      •  *^ 


tLlfi*  BapmBe  Court  of  Jlpju^k* 

»mm  «l»ftdiiBdidw>tli»iBYirsiiif»,ftr«iMA 

itt  TanesseefBiid  AattraspiBB  was  nottbe  prepcr  aetiMb 


MutTer  We  bold  it  t»  be  a  elear  priBdiile,  iha^  actiMa  ma^ 
ivhite  and  ^  "h^^^S^  I>^>^  QpMicoiitradB  ei^ired  into^  mrpoMnal 
JDMi^uiiy.  i]\jiirie8  dmmnitledy  any  where.  -  In  generaly  it  la  not 
necessary  to  state  in  the  dedaratian>  wAere  the  contract 
arose,  w  the  injury  wtas  oonrantted.  But  this  is  soaw*^ 
tfanes  necessary,  and  then  (for  the  sake  of  obviating 
fte  objection  of  a  rariaiice,  or  the  Hke,)  the  {dafaHMT  ia 
permitted,  by  a  lictfon,  to  state,  «nder  a  vUUioBif  thrt 
Ae  i^ace  is  within  the  jurisdiction  of  flie  Court  In  wUidi 
tte  sidt  is  broogfat  It  is  also  held  that  this  lotion,  being 
in  ftartherance  of  justice,  can  not  be  traTersed.  in  caMO 
in  which  the  plaintiff  does  not  use  this  4etion,  flie  do- 
ftndant  shall  not,  in  general,  be  permitted  to  aver  that 
the  canse  of  action  arose  in  another  Country;  f»  that 
av^ment  is  in  conflict  with  the  princi[de  l>efore  stated 
tiiat  contracts  and  personal  injuries  are  not  in  their  na- 
ture local.  A  defendant  shall  not  be  p^roitted  to  aver 
this  fact,  unless  he  finds  it  necessary  to  aver,  also,  that, 
by  the  laws  of  the  Country  in  which  the  act  was  com- 
mitted, it  was  justifiable.  In  that  case  the  locality  <yr 
the  act  forms  an  essential  part  of  his  defence;  it  cuts  up 
the  right  of  action  of  the  plaintiff;  and  the  pleading  it  is 
even  beneficial  to  the  plaintiff,  as  it  affords  him  an  oppor- 
tunity, before  the  trial,  of  ascertaining  whether  the  laws  * 
of  the  Country  in  question  are  such  as  are  averred  by  the 
l^ea. 

.  In  the  case  before  u^,  it  was  not  improper  for  the  de- 
fendant to  plead  that  the  trespass  was  committed  in  tho 
State  of  Tennessee,  as  he  also  pleaded  that  he  was  acting 
under  the  authority  of  the  laws  of  that  State,  in  the  in- 
stance in  question.  These  facts,  however,  do  not  go  to 
the  jurisdiction  of  the  Coort;  but  only  to  the  justiflcatioa 
of  the  defendant;  the  principle  being,  as  aforesaid,  that  if 
a  party  is  justified,  as  to  a  transaction,  in  the  Countiy 
or  place  in  which  it  was  committed^  he  is  justifiable  every 
where. 

So,  these  {gets  may  not  only  amount  to  a  complete  jns^ 
tification  of  the  defendant^  but^  if  they  do  not;^  they  may 
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flhew  he  is  Mt  re^dmdbfo  in  fte  p«rtiettlar  %«  of  tc-  fbbboast, 
limi  is  qwstioii.    They  shew,  in  thecase  beiSure  ufl»  tiiat   ^^.^.^^^ 
the  action  of  tretpaas  vi  ^  araii«  does  not  lie.    The  act      silver 
in  qneati^m  was  nnaccon^Muiied  with  foroe»  and  the  de-       7* 
finidant  was  only  seeking;  redress  of  an  injury  by  the  DougiiAi^. 
TCgnlar  fenis  of  law.    I^  indeed,  he  hasgone  out  of  his 
profier  province,  and  has  endeavoured  to  make  those  forms 
•ubaervient  to  the  malignity  of  his  views;  if  he  has  ii^ 
•titoled  the  action  or  proceeding  with  malice  and  without 
Ipvobable  cause;  theii,  indeed,  he  is  rec^Minsible  for  his 
CMkhict;  but  not  in  this  form  of  action.  The  action  adapt 
^  to  anch  a  state  of  things,  is  a  special  action  on  the 
<HMe,  fiar  a  malicioiis  prosecution.    The  case  of  Fmmg  v. 
€hregmTff  m  this  Court,  is  conclusive  to  shew  both  that 
that  is  the  proper  kind  of  action,  and  that  the  declarai- 
tion  sbooU  aver  the  existence  of  malice^  and  the  want  of 
a  probable  cause  of  action. 

The  Evidence  disclosed  in  the  Demnrrer,  tiiereQ)r«[,         ^\ : 
does  not  authorize  the  appellees  to  recover  in  this  action^ 
-which  is  an  action  of  Trespass.    Whether  it  would  jus- 
til(y  a  judgment  in  an  action  for  a  malicious  prosecution^ 
we  need  not  determine. 

This  view  of  the  case  is  conclusive  as  to  the  appellee 
White.  It  is  also  conclusive  as  to  Dougherty.  By  con- 
necting himself  with  fFhite  in  this  action,  and  suing  the 
wpellant  instead  of  the  Sheriff,  he  must  submit  to  the 
decision  in  it.  He  can  not  bring  an  action  of  trespass 
against  the  appellant,  who  has  only  pursued  a  legal  reme- 
dy; and  it  is  not  necessary  for  us  to  say  whether  he  could 
bring  that  action  against  the  Sheriff,  who  is  no  party  to 
this  action.  As  at  present  advised,  however,  we  think 
fte  officer  was  justified  in  seizing  all  the  partnership  ef* 
lects.  It  is  laid  down  in  the  case  of  Heydon  v.  Heydm^ 
1  Balk.  392,  that,  on  a  judgment  against  one  co-part- 
jier,  the  Sheriff  must  seize  all  the  partnership  effects; 
because  the  moieties  are  undivided;  for  if  he  seize  but  a 
XM>iety,  and  sell  that,  the  other  partner  will  have  a  ri^t 
to  a  moiety  of  that  moiety;  but  he  must  seize  ttie  whole, 
and  sell  a  m<nety  thereof  undivided,  and  the  Yendte  wifl  . 
ke  tenant  in  cenunon  with  the  other  parteer. 

mojb.  V9  1^ 


U4  S^ipreme  Court  of  J^ealt. 

pm  these  grounds,  we  are  of  opimon,  that  tiie  ja^g- 
Hient  should  be  reversed,  and  entered  for  the  appel- 
lant* 


Decided^ 

Feb.  10th,       Lynch  and  wife  against  Hill  and  wife. 

181o«  ^ 

1.  In  8UD.  Armistead  HiU  and  ffalhi  his  wife  filed  a  bill  in  ^  Supe«> 
S^a  wi^  rior  CourtK)f  Chancery  for  the  Richmond  dirtrict  against 
it  \»  ihe  motii  prands  Lynch  and  i9aUy  his  wife,  who,  at  the  same  time, 
^S«\o  *l^d  *^J^  answer,  to  which  the  plaintiflb  replied  gener* 
miDpiy  such  ally;  which  bill  and  answer,  with  the  exhibits,  were  by 
LL!f  ^e"  consent  presented  to  the  said  Court,  for  ifs  c^inion  and 
^^^^  *'*■    decree  thereupon. 

andnotsuchi  The  question  between  tlie  parties,  depended  upon  Hmt 
aho,2B  would  construction  of  the  following  clause  in  the  codicil  to  the 

DC  necessary 

to  effectuate  Will  of  Johu  Co^iUf  established  by  the  Judgment  of  this 
^iSon  Coui-t  in  May  1808;  (reported  in  2  H.  and  Jtt  467,  525;) 
of  the  testa-  ^  fall  copy  of  which  coditil  is  inserted  in  page  472 — Sof 
^^''  the  same  book.  ^^BuUinmseSaUy  MlsmCogbiU^'wUh* 

2.  Where-  <<  ^  (g^^^  of  body  lawfidly  begoUenf  then  and  in  tiiat 
words  <rf  a  «  case  1  ^ve  and  bequeath  flie  whole  estate,  given  to 
contingent  ^^  soUy  JV.  CogHU,  to  be  equally  divided  between  Saltif 
beings,  «iVi  ««  CogbiU  her  mofliei-  and  my  niece  8aUy  BUi,  dfuighter 
«  c^'tiSa^  "  ^f  ™y  brother  Jesse  CogbiU  deceased,  to  them  and  their 
•«  itntet  rf  «  heirs  and  assigns  forever/'  It  was  contended  on 
">%5i^«*^  P^  ^f  ^*®  plaintiffs,  that  8aUy  CogbiU,  widow  oT 
"  ton,  then,"  Thomas  JV*.  CogbiU,  and  first  legatee  in  the  codicil^ 
w^'^'^dfe,"  having  married  the  defendant  Francis  Lynch,her  parttcu* 
and  *'A«r,"'  y^^  interest  in  the  personal  estate,  which  was  bequeathed 
pi^^  m"?I  to  her  only  so  long  as  she  remained  T.  JV.  CogMPs  wid- 
tendS  ir  ®^'  ceased  and  determined,  and  the  remalndet*  given  to 
the  tesutOT;  SoUy  JV*.  CogUU  took  effect;  that  tlie  limitation  over,  ott 
w'^''- w  Wie  death  of  the  said  8aUy  JV.  Cogbitt  without  issue,  ftc, 

in^,*'  which  ,  ,       .     i._;^^        ir  ^  ^— » 

he  inifffat  not  have-  ltn<ywn  to  be  necessary  in  law  to  give  the  lumtatioa  epBCt,  mm 
therefm  mi^^  iMthavo  intowled  to  use. 

3.  Certain  real  ahd  pergonal  estate  beings  devised  to  8.  N.  C,  ''f'^^^'^ 
«  9ignM  forever,  but»  in  eaM  she  ikwUddie  wiAoat  M«tie  i^her  *o<flylawfuUy  beffot- 
•*  ten,  then  and  in  that  esse,  t6  "be  equaUy  divided  between  S.  C  and  S.  H.  to  them 
and  their  heirt  and  atngnt  fQrexerp*  this  linatttion  ovcT  WM  too  rcmoICi  and  o©uld 
not  take  effect. 
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to  her  mother  8aUy  CogUU  and  flie  plaintiff  i^atty  ffitt,  ^'"JJ^*^* 
was  a  good  executory  bequest,  and  therefore  that  tiie  ^^.^^^.^ 
plaintiffs  were  entitled  to  one  moietyof  tiie  said  personal  Lynch  and 
estate,  and  of  the  profits  thereof  which  had  accrued  since      ^^ 
fbe  marriage  of  the  said  Sally  CogbiU  with  Francis  Lynch.  m\\  &  Wife. 
The  defendants  insisted,  that  the  said  limitation  over  was 
too  remote,  and  therefore  void^  and  that  Sally  «7V*.  CoghiU, 
by  the  bequest  to  her,  took  an  absolute  estate,  to  which 
fbe  said  Sally  Lynch^  her  mother,  became  lawfully  enti- 
tled upon  her  dying  an  infant,  unmarried  and  childless* 

Chancellor  Taylor  was  of  opinion,  that,  «<the  contin- 
*'  gency  being  so  expressed  by  the  testator,  as  to  maiii- 
«*  fest  that  some  word,  or  words,  were  inadvertently  oniit- 
«  ted  by  him,  which  he  clearly  intended,  the  Court  must 
*<  intend  some  word,  or  words,  to  complete  the  sense  of 
^  fliat  passage;  and,  in  so  doing,  this  Court  will  intend 
*•  such  words  as  will  give  effect  to  the  manifest  intention 
•*  of  the  testator  and  the  executory  bequest,  rather  than 
^^  such  as  will  defeat  such  his  intention  and  bequest. 
«*  This  Court,  then,  reads  that  passage  of  the  Codidl, 
<*  thus;  «<  in  case  Sally  kelson  CogbUl  die  without  leaxnng 
*«  issues  of  her  body  lawfully  begotten,  then  &c.:''  which 
intendment  being  admitted,  the  Court  is  of  opinion  tliat  ' 

fbe  said  executory  bequest  *<  is  good  and  valid/*  The 
decree  therefore  w^as,  that  tlie  slaves  and  their  increase  be 
eq[iially  divided  between  the  parties;  that  the  defendants 
render  an  account  of  the  profits  of  the  said  slaves  accru- 
ing between  the  date  of  their  intermarriage  and  the  date 
of  such  division,  and  also  an  account  of  the  other  person- 
al estate  bequeathed  by  the  said  Codicil,  before  a  Com- 
missioner of  the  Court;  kc. 

From  tiiis  decree,  the  defendants  appealed* 

The  following  was  the  opinion  of  the  Court  of  Appeals. 

The  Court  is  of  opinion,  that,  in  supplying  woinls  in  a 
teatameiit  or  last  Will,  it  is  the  most  correct  course  to 
SBpply  such  only  as  it  is  evident  the  testator  intended  to  nee, 
tod  not  such,  dUo^  as  would  be  necessary  (a  effeii^f^aUt)^ 
supposed  intention  of  the  testator.  Acting  on  this  prin- 
4%!le,  the  Court  dissents  from  the  deciiefr^of  the  ChiMMiel- 
hi*,  so  far  as  it  supplies  the  word  "  leaving,*^  in  the 
ctjMise  in  question. 
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The  result  of  this  cqikiioii  is^  that  Ae  d^ree  is  to  fee 
reversed  with  Cods,  and  the  biUifisBiiBsed« 


Dedded,     Attorney  General  against  Broaddos  and 


Feb.  irthft 
1818. 


Wife. 


1.  A  pros-  IN  this  case,  a  petition  was  presented  to  this  Court  by 
d^f^e  Uth  ^'^^P  ^^f^rne  Mchdas  Attorney  General  of  the  Com- 
•ection  of  oHMiwealthf  on  behalf  of  said  CcHnmonweallbf  tohe  allow- 
179^^11^  ed  an  appeal  from  a  decree  of  the  Superior  Court  of  Chaa- 
ceming  in-  eery  for  the  Biciimond  District,  dismiflswig  a  bill  esdiibit- 
^^^^[^  ed  by  the  Petitioner  against  Andrew  Broaddm  and  Jane 
WM  a  crim^  c.  Broaddusp  in  conformity  wiib  the  13th  section  of  the 

Am/ prosecu- 
tion; aad      Act  of  179^  conccttiiiig  incestuous  marriages  |  edi- 

Acpetorc,     4|^^    of  1794,    1803    and    1814,  p.  195,    The   Bill 

ft  seeiiM|  uie 

direction      charged  the    Defendants  with  having  unlawfully  ia- 

^creui,  thit  tcrmarried ;  the  said  Jane  C.  being  a  sister   of  the 

sacn  prose-  ^ 

ciition         B9ii Jlndrew^M  farmer  wife;  and  {H*ayed  the  Court  of 

SSlJted^^'  Chancery  to  decree  the  nulUty  of  the  said  marriage,  and 
the  Hi^      make  such  fitrtfaer  decree  in  the  jn-emises,  as  the  Act  of 
CA^uwry,     Assembly  required,  and  as  a  regard  for  the  laws  and 
I^LS"^    public  morals  might  demand  and  justify. 
(1)  Tlie  defendants  put  in  a  plea  denying  tiie  constittttioii- 

ality  of  the  said  Act  of  Assembly ;  because  the  same 
was  contrary  to  the  8tli  section  of  the  Bill  of  RightSt 
being  a  penal  statute,  and  the  information  or  bill  exhib- 
ited under  it  by  the  Attorney  General  being  a  crimUuA 
prosecution. 

On  these  grounds,  Chancellor  Taykr  dismissed  tiie 
Bill. 

The  Court  of  Appeals,  considering  the  decree  as  in- 
volving a  constitutional  question,  granted  the  sqipeal^ 
but,  after  argument  by  Piiyton  Randolph  and  Mcholas  for 

<1)  Note.  The  juriadictjon  giren  by  that  section  to  the  Court  oC 
Chancery,  has  since  been  txansferred  to  the  Superior  Courts  oUkwz 
wttAeliQfiai7,e.l8taCedeafl8]9»c.l06|§ir»18,vol.Ut,p.399. 


.IntheAU.  Fetttr  ^  tke  CimmumweMh.  li: 

UltB  mfffiUntf  and  Ldgh  for  fiie  appellees^  dumiooci  it 
as  improvidently  awarded;  thia  Court  having  nojitm- 
dictbm  in  criminal  ca$e$.  (2^  -  J^  </?w»vuv>v  i^  CirwvH  « 

(2Q  5te  JBttknger  t.  Mtf  C^mrnmrneaUK  3  Ca2^  461— 475. 


Scott  and  Wife  and  Claiborne  agamst  Lor-  p^fy^. 
aine  and  others.  *^^ 

1TPON  an  appeal  granted  by  a  Jvdge  of  tliis  Court  l-  Upmia 
IWmi  an  order  of  the  Superior  Court  of  Ckanoeiy  foi*  junctioo^  cx- 
flie  Richraottd  District,  dissoWing  an  Injunction,  ^^<5*»  ?^^*'|[^ 
hsA  been  granted,  upon  a  bill  exhibited  by  WUUam  Scait  wife  And 
mnd  Mary  his  wife  (formerly  Mary  Datns)  and  JKeterd^""^^ 
C.  CMtfyme  their  irustetf  to  {Mperent  the  sales  under  ex-  ventthe^ui. 
ccntions  against  the  Complainant  WUUam  fltotf,  of  cer- ^•°*^^- 
taui  property  covered  by  a  Deed  of  marriage  settlement  Ung  proper. 

The  said  Deed  bore  date  April  13th,  1309,  was  nofj^^^j^^ 

mt^sM  by  any  subsmbimg  ¥FUnes$f  but  admitted  to  rec-  mArriige 

'#rd,  NovmAer,  20th  1809,  upon  the  acknowledgment  ^^^^^ 

•f  all  the  parties  in  the  County  Court  of  Dinwiddle. /Nforti^,  on 

Ifpam  iU/metf  it  appeared  to  have  been  executed  before  the  by  ^^HiSf 

marriage^  the  consideration  set  forth  being,  that  a  mar-  of  o'^  the 

timg^  was  lAorajf  intended  to  be  had  and  solemnized,  &c.;  l^^i^^od- 

ibe  co«v«yance  being  of  the  property  of  Mary  Davis  the  'ng*  ^^  ^ru*- 

intended  Wife,  by  herself,  with  the  consent  of  the  said  ^Tp^a  to 

VmUofm  Beott;  and  her  maiden  name  being  signed  there-  ^^®  "^  "^ 

to.    The  trusts  were  for  the  said  Mary  Hill  the  sol- cept asa' 

emnization  of  the  said  intended  marriage;  and,  then,  ^^t*ha*^ 

that  the  igyiat&t  should  permit  the  said  WUUam  Scott  and  been  exec^ 

Wife  daring  their  joint  lives,  to  have,  receive,  take  and  S^Sri^*^ 

•  .  anditnot 

being  charged  m  the  uiswen,  or  any  of  then,  that  the  ifdd  deed  was  in  fact  an- 
mdmi^Hi  thouch  not  atteated  by  any  aubacribinr  wUnemy  but  admitted  to  record 
open  aoknowledgmenta  of  the^ani>«»n/y/  and  though  the  defendants,  in  their  an- 
strefi^  averred*  that  the  said  acknowled^ents  took  pfau^  aJUr  the  marriage:  the 
Court  could  not  with  propriety  dissolve  the  Injunction  on  the  ground  thatUie  said 
JDced  vaa  gwitfdtoii 

2-  B  •eemtf  that  mopertv  conveyed,  by  deed  of  marriage  settlement,  in  trust, 
thai  the  husband  aacl  wm  shall  be  perinitted;  during  their  ^ni  Uvet^  to  enjoy  the 
>r^i»  ma^  be  taken  in  execution  to  satisl^  adebt,  inemrcd-tf/itop  the  marriage 
for  floppUct  toniahed  for  the  proper  support  of  the  husband  and  wife. 


lift  Supreme  tkmrt  of  Jlppedls. 

TkBrniTASTt  m^  M  the  interest  and  profits  of  ihe  said  property,  to 

^^^^^.^^  and  for  their  own  use  and  benefit,  &c. 

dcott  and       1^®  bill  frf*  Injanction,  sworn  to  by  the  trustee  as  well 

^^^«nd  ]|8 iiy  ^(^tt and  wife,  stated  that  the  Deed  was  executed 
r.  on  the  ISth  of  April  1809,  shortly  before  the  marriage^ 
^^'^^l^****  and  duly  proved  and  recorded;  that  the  only  motive  or 
reason  which  induced  it,  was  that,  the  said  Scott  being 
at  the  time  considerably  embarrassed  with  debts,  it  was 
thought  adviseable  to  secure  to  the  said  Mary  her  own  pro- 
perty, and  to  protect  it  from  seizure  to  satisfy  his  cred- 
itors. 

The  precise  time  when  the  marriage  took  place,  was 
mt  stated  in  the  Bill,  nor  in  any  part  of  the  record:  but 
the  defendants,   in  their  answers,  generally,  averred, 
Hiat  Ae  adcnowledgment  of  the  Deed,  by  the  parties,  was 
after  the  marriage,  and  without  any  privy  examinatiou 
tt  the  wife;  that  there  was  no  j^roof  that  in  fact  it  liad 
been  executed  before  the  marriage,  which  allegation  there- 
tort  they  did  not  admit  to  be  true;  that  the  grossest 
frauds  might  in  this  way  be  practised  on  creditors  by, 
husband  and  wife;  and  therefore,  under  all  the  circum- 
stances, the  said  Deed  ought  to  be  considered  void  as  to 
creditors.    Some  of  the  defendants  alledged,  also,  that 
their  claims  were  founded  on  contracts  with  the  said  Wil- 
Kam  Scottf  since  the  marriage,  for  articles  furnished  for 
the  suitable  support  of  himself  and  wife.    They  contend- 
ed, therefore,  that  the  property  conveyed  by  the  Deed, 
was  not  protected  against  their  claim.    Others,  in  whose 
favour  2l  fieri  facias  had  been  levied  on  part  of  a  crop  of 
grain  made  since  the  marriage,  insisted,  that,  if  the  deed 
were  legal,  it  did  not   cover  the  prqfUs  of  the  atate 
against  any  creditors;  the  prqfits  being  expressly  vested 
in  the  husband  and  wife,  (and,  of  course,  fry  operation  of 
laWf  tn  the  husband  aUmei)  during  the  cov^-ture;  and, 
if  this  gen^*al  position  were  incorrect,  a  Court  ttf  Efmi- 
ty  would,  at  any  rate,  hold  the  profits  bound  to  satisfy 
their  ctatm,  which  was  for  goods  sold  and  delivered  to 
the  said  Scott  and  wife»  for  the  use  of  themselves  and 
their  family,  si  nee  the  raamage. 


iHthe^U.  Fegr  qf  tit  CmmtmwtaUh.  l|9 


No  affidavits  of  witnessee  were  filed  «>  wte*  Ma  Fhb«ai» 

^  1.81ft. 

I^^ty  shortly  after  the  coming  ii|  of  the  Answawy  Cbmin 
;  cellar  TatiiOB  dissolved  the  Iiijunctiooo 

JDavid  Robertson  for  the  appellants. 

John  F.  May  for  the  appellees. 

Judge  RoAHB  pronounced  this  Courts'  opinion*  ^    ^1. 

The  Court  (not  meaning  to  establish  a  general  princi* 
1^  that,  in  all  cases^  in  which  pr<^rty  is  held  und^  « 
4eed  recorded  accompanied  byposeesai^my  a&Midcanbtt 
only  charged  regularly  in  a  bill  brought  to  aetasUe  sadli 
deed,)  isof  opinion  that  as^  in  this  case,  the  dale  of  tkA  •• 
Dead  in  question  is  sworn  to  be  that  oC  its  MBeoiition  by 
aBtfae  plaintifby  induding  the  tru$k$f  who.ifpeaw  ta 
lufcve  no  interest  except  as  a  parfy  to  the  suit,  and  it  not 
kiag  charged  in  the  answers,  or  any  of  tiiem,  that  tho 
said  Deed  was  in  fact  (uUedaUdf  the  Chancellor  cvred 
ui  diaaolving  the  Ityuncttpn  on  the  supposed  ground  that 
it  was  so  antedated.  The  Court  is  therefore  of  opinion, 
tkat  the  Jiearee  be  reversed,  and  the  iiyunction  be  re4n* 
stated;  but  ihat  the  same  may  be  dissolved  hereaftnr  aa  . 
ta  the  value  or  amount  <^  any  su]q^es  $hewn  to  have 
hsea  fionished  for  the  proper  iufport  of  the  appellant 
Bgtit  mmi  kU  wife.  This  Decree,  however,  is  vnthout 
jMtgndirr  to  any  suit  that  may  be  hereafter  brought  by 
On  defendants,  or  any  of  fliem,  for  the  purpose  rf  set- 
imgmnAt^  the  Deed  in  question,  on  the  ground  aforesaid^ 
ar«iy  other. 


IM  Aifrm^  Cau$i  of  j^/ipetUa^ 


^"i^  Chew  executor  of  Wormeley  against  Moffett 
1818.         and  wife  who  was  adminigtratrix  of  Car- 
ter. 

^-  JjJjJ*^  AN  action  of  Debt  was  brou^t  in  the  County  Court 
^^  defend-  ^^  Middlesex,  by  Jlwne  B.  Catter  administratrix  with  tiie 
ut  plead      ^1  annexed  of  Charles  B.  Carter  deceased,  who  was  as- 

that  the 

same  wai     signee  of  Carter  Beverley,  against  Eleanor   fVormelejf, 

h^^fy^mi  ^^^  WinnMley  and  Warner  L.  Wormeley,  upon  an  obli* 
gestions  md  gation  in  the  following  words: — 
SSly  °'  "  Whereas  it  aw^eaiing,  by  the  WUl  of  Baiph  Warme- 
the  plaintiff; « ley  Esqr.  deceased,  that  his  daughter  Jane  had  not 
^^mMeffT  **  ^^^^  provided  for  as  had  been  promised  to  her  at  her 
•« h!Ld^  A  *'  ™*"'™S« ^^^  Carter  Beverley  Esq.,  and  whereas  the 
the  plaintiff*'  Said  Ralph  WormeUy  having  uniformly  promised  fliat 
^^Me^."*  **  ^^  would  at  his  death  bequeath  to  his  daughter  afore- 
which  issue  *^  said  two  thousand  pounds,  We  the  undersigned,  from 
!!^^^J*1um  "  *  *""  conviction  of  the  equity  his  daughter  J%tn^  has  in 
by  a  jiuyi  «  and  to  the  sum  of  two  thousand  pounds  intended  to  have 
estoppel  (if**  k«cn  left  her  by  her  ikther,  instead  of  the  twotiKMsand 
any)  might  44  doUurs  mentioned  in  his  Will,  and  from  the  mutual 
such  plea,  is  **  affection  that  ever  existed  between  her  fkthw  and  be^ 
^*."jy  ,  •<  self;  desirous  as  v^  are  to  perpetuate  the  same  good 
ju^ment  <^  understanding,  and  that  there  should  exist  evtrj  disgree 
foAe  dJ"^  ''  ®^  harmony  in  the  famUy  of  the  said  Salph  Wormeley 
fendant  t(  towai*ds  her  and  her  husband;  solicitous  too  as  we  most 
ing  joined  <m  "  ardently  feel  to  repair  the  mistake  that  was  made  by 
a  plea  that  a  d  Ralph  Wormeley  Esq.  aforesaid  in  mentioning  doHanr 
tjanc<r^  * "  instead  of  pounds  to  his  daughter  Beverley,  do  hereby 
S^*^f  ^^' "  mutually  agree  to  adjust  the  same,  and  for  the  payment 
«  defendant  «  of  which  well  and  truly  to  be  made,  we  Eleanor  Worme- 
••  tiT^*!^  "  ^  mother  of  said  Jane,  and  Ralph  Wormeley  and  Wnr-^ 
«  beUrve  the  «  ner  Lewis  Wormeley  brothers  of  stud  Jane,  do  herdiy 

*  ^Sdn3^  "  ***"^  ourselves  jointly  and  separately,  our  joint  and  ge- 
«*  by  frauda-  «  parate  beirs,  executors  and  administrators  in  the  penal 

*  mSns,'*  18  *^  8"™  ^f  twenty  eight  hundred  pounds  current  mowey*^ 
iw^ciently  «  Whereas  the  condition  of  the  above  obligation  is  snch^ 
J^JJ^^  ^^64  that,  if  tlie  above  bound   Eleanor   W&rmdey,  Rulph 

^  Wormeley  and  Warner  Lewis  fFimiufey,  shall  well  a«d 


Jh  the  4^  Fear  &f  the  Cmmmntealttu  121  • 

^  trrty  pay  or  cause  to  be  paid  to  the  said  Carter  Sever-  riBmrmT, 
•'tef,  Ws  heirs,  executors,  administrators  or  assigiis,       *^^® 
''  ««h*  joi*  an*  fcB  Mm  of  fourteen  hundred  pounds,  ex-  chew  excc- 
<«  elusive  of  the  two  thousand  dollars  bequeatiied  by  the  ^^^^  <j^ 
^  89ud  fi.  Wormeley  as  aforesaid,  then  the  above  obliga-        v. 
**  Hon  to  be  void,  or  else  to  remain  in  full  force  and  vir-  *^^e*^^J^ 
*^  tiic,  dated  tbis  7th  day  of  February  in  tlie  year  of  our  wts  adminig- 
'^^Lord  one  thousand  eight  hundred  and  six.    Signed,     cwtcr. 
**  sealed  kcJ* 

The  declaration  was  in  the  usual  form,  in  debt,  on  an 
assigned  bond.  The  followiug  plea  was  put  in  by  the 
defendants. 
.  <«  These  defendants  by  their  Attomies  come  into  Court, 
<^  and*  ^7  le^^  of  th^  Court  first  bad  an4  obtained, .  dp* 
^  fend  the  force  and  injury  when  &c.,  and,  for  pica  in 
<^  this  behalf  say^  that  the  plaintiff  ought  nqt  to  have  and 
•f  ^Miitaio  her  action  aforesaid  upon  the  bopd  in  the  dec- 
^  lyatimi  mentioned^  beqajt^  they  8.ay  that  the  ^atiji  h^i^ 
M^i|ia»  Attained  from  these  defendants  upon  mifu^preseur 
t<  titlrwr  AAd  falsa  wigff^stigi^  ni^de  by  ]thp  said  Carter 
^  JBieverlqf^  and  by  various  undue  and  unfeeling  n^eaiia^ 
^l9^  ^vbidithf&ft^liBg^  iin.d  jvd^di at  these, defendants 
.^  vf&pe^fiifeT^Mi  9poi^  the  considemtion  upon  wluch  the 
^..Mi4  bond  was  founded  being  eiuit^  and  crea^d  by 
^fJblwmggestions,  as  per  preanible  inthci  said  bond; 
«V  those  4efeiidaiits  having  been  induced  ^  believe  that 
f^ Ai/fA  W^rmdeii  deceased  bad  made  a.promi^  in  h» 
¥  MfiDtiiaie  to.tiie  said  Carter  Beverley  to  make  up  bis  wife 
^^iUi^0Sorimi»  to  3000^.,  which  is  untruei  and  bqing 
«  ahn  iadttced  by  the  declarations  and  conduct  of  the  said 
tf  Beaa^icgto  believe,  that  the  testator  MaJipk  Wormelef 
^Jmin^hm  WiU  make  a  mistidcefo  setting /k»wn  S£000^ 
#«t|hm»»^e  Istended  fiOOOj.^  m  bequisathiMl  to  bis  oth^ 
«  daaeUeniD  all  which  jis  foiiMid  to  ^  wtme^  it  now  be-* 
#  iilf  4iscM«ttd«t9  these  .defends^  that  the  said  Ralph 
^  Wm^^Up^mt  ^riy  MfM^  to  o^^l^  ^  da^ghter  Jane 
if-tj^mify^d  Urn  paid  Ciirter  BevprUjf  equal .  to  his  otiier 
1»Jl»Hfl*nimxiM  did  qcinaUy  do  so,  by  advancements  ii» 
%piaqgBfi,%pd>|i4gSroes  in  his  lifetime,;  which,  together 
^  Willi  the  22000,  make  up  her  part  tp  WOOL,  the  suiq 
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^l8ia^  ^^devisedtohisolberdau^tm:  and  this 
^^^^..^^.^^  **  aw  ready  to  vwify,  Ac*' 

Chew  ^^     -^^Mt^  B.  Carter^  ibid  i^amtiff,. havui^murkNi  i^iWMi. 

w^m^  •Mi{^^^  the  suit  was  permitted,  by  oonseotof  partie8»  te 
VT      i^main  on  the  docket  ia  the  name  of  }FiUiam  Msffett  and 

**^^**^«d  .tfiine  a  hiswife.    «<  And  the  plaintiffs,  in  answer  to  tiie 

WM*adimius-  '*  Baid  plea  by  the  said  defeadants  pleaded,  aa|r  that  thegr 
^n^^^of  a  ought  not  to  be  precluded  from  having  and  matntainii^ 
<<  their  action  against  them,  because  they  say  tibere  was 
<«  no  frmtd  committed  in  manner  and  form  as  the  said,  de-^ 
<<  fendants  in  their  said  plea  have  alledged;  and  this  they 
«  pray  may  be  enquired  of  by  the  Country;"  and  "  the 
«  defendants  likewise.'* 

Upon  the  issue  thus  joined,  a  trial  was  had;  and  the 
Verdict  was,  «<  We  of  the  Jury  find  for  the  defendant, 
^<  because  we  believe  the  bond  was  obtained  by  fraudulent 
«  means.** 

Tlie  suit  having  abated  as  to  the  defendant  Warner  L. 
Wormeteif  by  the  Sheriflfs  return  9I  '*  no  inhaiUamtp^md 
as  to  the  d^ndant  Satph  Wormeky  by  death,  Judgment 
was  entered  in  favour  of  JBletuior  Wormdey  according  to 
theVetdiet 

The  plaintMb  applied  for  a  Writof  8np$rs$deas  toti^ 
Judgment  on  the  following  grounds;  1st,  that  **  the  plea 
<^  and  verdict  thereon  did  not  shew  any  bar  to  the  action; 
^  because  the  defendant  was  estopped  by  her  obligation 
^  to  deny  the  truth  of  the  facts  recited  in  the  oUigationf 
**  and  because,  even  if  she  were  not  estofifed,  yet  the 
«  facts,  alledged  by  the  plea,  and  found  by  the  Verdict 
**  of  the  Juty  to  be  true,  were  no  bar,  since  they  went 
^i  to  shew  a  fraud  in  the  conmderaHon  and  not  b  tke  eav 
^  eenthn  of  Ae  bond;  and  frand  in  liie  amsideraUm^  m 
^*  bond  can  not  be  {rieaded  in  bar^  since  a  bond  isobM^ 
wtory  without  consideration:''— ddly,  <*1bat  tiiwetore 
^  judgment  sboiiM  bav^  been  given  for  Ae  plaintifli^  *of» 
^  obstante  vertdich^^  or,  if  not,  Hw^  a  reptaaier  shaaM 
«  have  been  awarded,  the  issue  being  iiinnaterialt*^*-«dly; 
<<  that,  if  liie  issue  was  material,  the  finding  of  the  inry 
^  is  insufficient,  not  being  positive,  but  presawptW^*** 
The  Superior  Court  of  law  was  of  opinion^  that  '^fbm 
^  judgment  was  erroneoire  in  this,  that  the  ddi^ndantfM 


Htke4M.  narqf  Ike  (kmmmmeaUh.  idS 


^•'QOm  ilii>iiiinr  JUmmot  WbrmeUf  having  PammnM, 
^  died,  and  Mm  Ckew,  her  exeontor,  having  heen  made  ,^^^1^^ 
wAieadjMit  tathe  Writ  of  Shipenedms^J  ^^was  ^emltled  okew  cmo 
^  topleadaiMlalM^lAatas/aJi^  in  ^ur  of  the  pfaun-  ^^^^ 
•^  tUTs  acti<B^  which  she  had  by  her  deed  acknowledged        y. 
**  tmh^ifm$f  aad  whidi  she  was  therefor^  hy  law  estopped  ^^^^ 
^  to  alledge;  and,  aHhomgh  the  Jury  by  their  vet^ict  was  «dmi»sr 
^  luiva  fiMUid  tiie  plea  to  be  true»  the  indiiag  is  net  more    ^^^^ 
**  available  than  if  the  same  had  been  admitted  by  a  de- 
^  SMirrer.''    The  judgment  was  therefore  reversed  with 
GostSy  the  proceedings  set  aside  subsequent  to  the  decla- 
mtion,  and  the  cause  sent  back  to  the  County  Court  for 
farther  proceedings. 

From  this  judgment  the  defendant  appealed. 

ChreeUf  Widiham  and  SUmard  fbr  the  Appellant^ 

Ldgi  for  the  A{^llees. 

Judge  RoANB  pronounced  the  Opinion  of  this  Court. 

Hm  Court  is  of  opinion  that,  the  iqypellees  having 
joined  issue  on  the  plea  in  question,  instead  of  demunriag 
tberetoy  the  est(q>pd,  now  relied  upon  by  th^n,  f\f  one 
esdsUiO  was  thereby  waived. 

The  Judgment  of  tiie  Superior  Court  is  therefore  re- 
Torsed,  and  that  of  the  County  Court  affirmed. 


Decided, 

Weeden  against  Bartlett  and  others*        ^  ms!^' 

A  writing  purporting  to  be  thp  nuncupative  Will  of    1.  Proof 
tSMUtm  WiUan  deceased,  was  exhibited  on  the  Sd  day  of  ^^,^^^^ 
Jmty  1815,  to  the  County  Court  of  Richmond,  for  pro-  a  oeitain 
by  Thoma$  Wtedcth  and  contested  by  Aooc  Air^timeofthe 


It  was  as  follows :  <<  On  Monday  evening  the  16th  ceMed*  and 
^4nf  <tf  Januaryl815,I  IFtUiafli.MrruswasatMr.  Chil-^^^^- 
Misn  IFtisoa'sy  and  he  was  sick^  but  perfectly  in  his  said  it  was 

his  wtMthat 
V  acertain 

I  tbeuld  bdir  an  liia  property;  aiid»  by  a  tec^nd  witnen,  that,  on  atuthtr  day, 
^l!he  fame  nckness,  and  at  the  same  placei  he  heard  the  deceiaed  tpeak  the 
^' vArda,  and  was  told  by  hhn  to  take  notice  of  vhai  he  $tdd,  b  not  sumdent  tp 

, \Mi  m  nuncupative  W31}  tf l^o  T«laq^  ef  the  p^OB«l  propel  «f  the  d^cfatcd 

exceed  thirty  dol&rr. 


VtMvisT,  ^MtuMM  butfrMi  Mi  fiMHiigs4bMgMitbstfaew«iMI 


Weeden  *^  «>8e  CML  to  take  him,  it  was  his  wirii  that 
BATtiett  uid  **  ^^^^^  should  heu*  all  rf  his  prc^^rty,  and  move  to 
others.  •*  it  and  l^eep  it  all  togeflier:  he  also  said  that  he  had 
**  rather  his  estate  should  be  sunk  in  tiie  sea  than  far 
«<  fFiUiam  IFtfeon,  or  any  of  Bisha  BarileWs  heirs 
<<  ever  to  possess  any  of  his  estate,  or  Bamd  WUf&nfs 
"  heirs  either.*^ 

«<  On  Sunday  ti^  I5ih^  I  JimofAdn  B&mng  beturt  Wm 
*<  say  the  same  words,  and  told  me  to  take  notiee  ofv)hat 
«  he  said.  He  died  on  the  irth  of  January,  and  we 
<'  William  Morriss  and  Jonathan  Bonding  was  the  two 
'*  last  white  people  that  ever  spoke  to  him  that  we  "know 
« of.  William  Morriss^  Jonathan  W.  ><!  Bowing.^ 
<*  IRchmjond  County,  to  wit:  This  day  came  heftrre  me 
"  a  Justice  of  the  Peace  for  the  County  aforesaid,  the 
<*  within  subscribers  William  Morriss  and  Jonathan 
<«  Bowings  and  made  oath  to  the  truth  of  the  within 
"statement.  Given  under  my  hand  this  17th  day  of 
"  February  1815-     Carter  MtchelV^ 

The  County  Court,  *^  upon  examination  of  the  Wit- 
"  nesses,  and  the  argument  of  the  parties  by  their  Af- 
«<  tomies  being  heard,**  "  was  of  opinion  that  the- said 
*«  writing  was  the  Will  of  the  deceased,  and  ordered  it 
<«  to  be  established  as  such,  the  personal  property  of  the 
f<  said  deceased  amounting  to  more  than  thirty  dollars." 

Upon  an  appeal,  the   Superior  Court  reversed  this 

order,  because  it  did  not  appear  to  tlie  said  Court  that 

the  heirs  of  the  said  WUson  had  been  previously  sum^ 

wmed  to  shew  cause  against  the  probate  of  the  said 

•    .Will. 

A  Supersedeas  to  the  Judgment  of  reversal  was  grant- 
ei^  and  the  following  was  tlie  opinion  of  this  Court. 

The  Court,  not  deciding  absolutely  that  the  judgment 
of  the  Superior  Court,  reversing  that  of  the  County 
Court,  is  correct  as  to  the  reason  therein  alledged^  is  of 
opinion  that,  upon  the  merits,  the  same  is  not  erroneous^ 
*e  nuncupative  Will  not  being  duly  proved,  as  such,  by 
<  two  witnesses  pursuant  to  the  provisions  of  the  Act  of 


H  ike  4»i]kar€ftiie  tkmmmmeaUh.  H5 


\ MriicMesade and ]ir«Tid6i.(l)    And,  on 
mskgmmA^  Hie  judgsent  of  the  said  Superior  Court  is 


(1)  Note.    See  Edition  of  1794,  1803  and  1814^  ch.  92  §  5;  K. 
C6de  of  1819,  c.  104.  §  7,  VoL  Irt.  p.  377. 


agmmt  Hardaway  Administrator  isS  p^^|^ 
Jones.  1818. 

Tte  posat  detcsnained  in  tlus.case  is  ^  great  m- ^  i.  ifamo- 
pcrtaaco  in  relation  to  the  practice;  the  qaegtion  i)re8ent-  new  triml,  on 
€d  by  Hm  record,  heiBg,  wliettier,  after  a  verict,  and  J^^^^f,. 
iBOtUHi  for  a  new  trial  overraled,  M  the  evidence  giren  diet  is  con- 
mt^tte  Jiii7t<»r  anlfthefacU  pnrreii,  slKiukl  be  staled  ^e^lT^' 
in  a  Mil  of  exceptions  to  the  Court's  opinion  oT^mling  Pm^*?^^^  ^ 
snch  notion.  ceptions  to 

The  suit  was  detinue  for  sundry  slares,  on  behalf  of  ^^?  Court's 

^  opinion 

Manbnvay  administrator  ot  Jones  against  Bennett,  in  oug^fat  not  to 
the  Soperiw  Court  of  Mecklenburg  County.    On  ^^^^^^^ 
plea  of  fum  deiinet,  the  Jury  found  a  verdict  for  the  plain-  pven  in  to 
tiff.     The  defendant  immediately  moved  the  Court  for  a  ^/SJ*^*** 
new  ta'ial;  the  reason  assigned  for  which  was  not  e»-/o«»*PP««"- 
preasly  set  forth  in  the  record.    The  Judge  took  time  tb  c^to 
coQoidar  until  the  next  day,  and  then  overruled  the  mo-  l»*^«J^«^ 
-tton;  whereupon   a  bill  of  exceptions  was  signed  and 
sealed,  setting  forth  all  the  evidence  said  to  have  been 
adidvced  on  the  trSal;  among  which  was  the  parol  testi- 
nony  <^  many  witnesses. 

Judgment  being  entered  according  to  the  verdict,  the     ' 
^fefcndaat  appealed. 

The  cause  was  twice  argued,  by  Bouldin  for  the  ap- 
lloSbuit  and  May  for  the  appelleei  in  the  first  instance 
the  merits  chiefly;  and,  in  the  last,  particular^ 

m  questions  (suggested  by  the  Court,)  whether  the 
liQI  of  .exceptions  was  property  taken,  and  whether  tiiia 
4!^0Vt  could  now,  on  the  ground  thi^  the  Yei^lict  was 
€ioptr%ry  to  evidence,  grant  a  new  trial. 


196  tkiprmeC&mri^J^^fMU^     • 

FcntttrimT;  The  last  argMiint  took  place  (fai  Ae 

,J^^^  ]leporter>iBFehrMi^  18l6,Wf<n«aCo«rtiMB^^ 

Bennett  ^^  ^  J«idge8»  except  Judge  Fum ih«:  bat 


Harda  decided  i9  fiiilly  discosMd  in  the  foUowtitg  (qmmuu 
Administra-  Judge  CoAJLTBiu  As  to  the  general  questionf  whetjh- 
torof  Jones. ^  |^£|]|  ^  MceptloBs  properly  lies  to  the  opiaieii  of  a 
Court  of  law  in  grantinjg  orretelng  anew  trial  ap«i 
the  teetimony,  I  ha^e  do  doubt,  as  weU  on  prinnipiiu  as 
on  the  nnlfom  decisions  and  dt<)larationi  af  thb  Coortv 
but  that  such  an  opbiion  may  be  i^newad  by  an  mfff'^ 
late  Court,  en  a  Bill  of  exceptions,  whenefer  the  moi 
tion  is  founded  on  tiie  allegation  Omt  Ihe  verdict  is  €ah«' 
irary  to  tiie  iaw,  arising  on  the  faeU  appearnv  in  ®^ 
dance  bc£»e  the  jury;  and  I  incline  to  think  that  eacll 
apinitti  nay  in  like  raaontt*  be  veviewedf  wheve  the  sqit 
plication  is  made  <m  the  groand  ^  the  veiiUct  beu^ 
contrary  to  flie  weigU  of  evidence;  though.  In  this  Istr* 
ter  case,  if  the  mation  is  orermledf  there  oaght  ta  h^ 
very  strong  grounds  to  induce  an  appellate  Court  to  set 
aside  sadi  verdict^  agamst  the  opinionaof  a  Gaurt  and 
jury,  who  not  only  heard  the  witnesses  depose^  hat  saw 
the  manner  in  which  they  gave  their  testimony* 

As  to  the  manner  in  which  such  bill  of  exceptions 
should,  be  framed;  whether,  as  in  the  case  of  JQqfs 
V.  M*FairUgtf  (1)  lately  decided  in  this  Caart,  it  4s  most 
(n^ypw  to  state  the/sds  that  were  proved;  «*,  as  in  the 
case  beibre  us,  to  give  a  detailed  statement  of  what  ead» 
witness  swore;  th»*e  may  be  some  doubt;  but  I  think 
i^ther  may,  according  to  circumstances,  be  pn^)er,  and 
that  it  might  be  unsafe  to  confine  it  to  the  one  or  the 
other  mode;  and,  more  especially,  that  it  would  be  iuk 
safe  to  confine  it  to  the  mode  adopted  in  the  former  case. 

In  the  first  case,  where  the  motion  is  made  purely  on 
fte  ground  of  a  mistake  frf*  law  arising  upon  the/oc^ 
concerning  which  there  is  no  controversy,  as  ui  the  case 
of  Keys  and  JVPFatridge,  where  all  the  testimony  wa» 
on  the  part  Af  the  plaintiff;  a  general  stat^nent,  that 
such  and  such  fa<^  were  proved,  is  perhaps  all  that 
would  be  necessary;  but  where  there  is  a  contrariety  c^ 

(l)^ote.    See  ante,  p,  18. 


In  tb€AM  Tmr^  Hut  ONMMimea^tiL  Idr 

wiy  lirffinflicM  to  be  draini  bj  llie  juryv  H  YsBmirAmr, 
l^^liiiM  iQumfe  to.  adlMire  to  that  course,  espedally  if     ^^^^' 


»n  should  pfevail,  as  thereby  the  proTinee  of  the    Bennett 
jury  tfr  infer  facts,  and  to  wegh  and  stamp  on  every  part  ^T 
af  tiae  teatimoay  its  iaitrinsic  value,  might  be  inyaded.      Adminittnr' 
TI&  doctrine  wiU  perhaps  be  weU  iUmtrated  by  an*^  «>f  J«^ 
311  of  the  case  before  as* 


I  hfA  at  flrat  thought  this  was  a  {daiii  case  of  a  mis* 
take^of  the  Court  and  jury  as  to  the  law  arising  on  the 
iiMimost  I  supposed  there  was  no  doubt  but  that  a 
AdncMffy  posoession  was  proved  in  the  intestate  of  tlie 
fiatetiff^  and  that,  consequently,  he  could  not  recover  on 
Aoft  poasession:  and  had  the  Judge  who  heard  the  trial 
been  of  the  same  opinion,  unless  he  had  mistaken  the 
Mhr,"  he  must  have  granted  a  new  trial;  and,  on  an  ex« 
ec^ytioii  taken  on  the  otiber  side,  if  he  had  confined  him* 
aetf  merely  to  the  statement  that  tbe  fact  so  ^ipeared  in 
proof  to  tiie  jury,  and  conld  not  have  been  called  on  to 
tfrtafl  fte  evidence  proving  it,  we  must  have  affirmed  his 
^gMent;  but,  bad  the  case  been  brought  beibre  us  in 
Ibe  w^  it  now  is,  we  nright  have  agreed  wtth  the  jury 
and  reversed  that  judgment 

Prom  the  evidence  in  this  case,  admitting  it  all  to  be 
credible,  (which  we  probably  ought,  there  beuig  no  a^ 
l^;ation  to  the  contrary,)  and  that  there  is  no  material 
eUfi^radiction  in  it,  (as  I  also  incline  to  think,)  the  jury 
nay  have  believed,  from  all  the  circumstances,  that,  al* 
though  there  was  a  trust  between  old  Mr.  Bennett  and 
his  son  in  law  Lark^  of  which  the  intestate  of  the  ap^ 
prlltH*  iniglit  at  sometime  or  other  have  received  infor* 
mation^  tttat  >4^t  he  may  have  had  an  adverse  possession 
of  more  than  five  years  under  a  total  ignorance  of,  and^ 
tn  opposition  to,  that  trust,*  or  they  may  have  believed, 
and  that  fi^oiit  the  testimony  of  a  witness  introduced  by 
the  appt'Ilant  Idrnself,  (who  deposed,  in  substance,  that 
Bennett  ti:>)d  Jones  the  intestate  to  take  care  of  the  slaves 
in  controvfi'sty,  as,  after  the  death  of  Mrs.  Lark^  his 
mother  in  Iftw,  tlii^y  might  be  of  use  to  him  and  his 
fiimily,)  tJiat  Bmmtt  i\\t  elder  had  confirmed  the  gift  to 
tJ*e  intestate  of  tlic  a])i)ellee,  reserving  simply  a  lifec*» 


1^.  '   B^tfmm  Cmnt  of  JpimU. 

*»^v  tato  to  Us  davgbtor  Mrs.  ImtK  wImm  ckOmiiMt  ite 

^^^^^^^^^  gi^>und  work  of  thig  defence^  (ahebaviuii^alwagrBiu^^ 

Bennett    ed ill tbe  po(»0O8siQnf)  but  wUcb  isaaaertod  i]^  the iw^- 

„^        Ittnt  as  Executor  of  Bennett,  and  who,  in  that  cfaarac^ery 

i^ministra.  claiiQs  a  ijg^t  to  hold  pOBsesaioa.    But  if  Hiia  Cmrt 

tor  of  Jones.  ^.^|d  Qot  fluuk  itself  justified  in  settii^  aside  a  ver^icf 

in  this  case,  corroborated  as  it  is  hy  the  ai^vohatiom.of 

the  Cour^  (and  on  this  ground  akme,  on  a  nunre  mmite 

view  of  the  testimony  th^  I  had  at  first  taken,  I  i|m  Mjk 

tor  interferivg  therewith,  but  fioir  afl^oung  the  jud^pen^ 

it  does  not  fSoUow  that  the  Court. would,  or  ought  to  h%Tfi 

given  a  difierent  judgment,  if  a  new  trial  haabeeii  gmiit? 

ed^  and,  with  that  difference  only,  the  case  had  a|»pearo4 

before  us  precisely  as  it  now  does. 

In  cases  of  new  trials,  resting,  as  they  do  pn  sound 
discretion^  I  am  not  for  restricting  the  course  that  is  ,t» 
be  pursued  by  the  Courts  in  presenting,  to  the  appelial^ 
jurisdiction,  (as  th^y  must  be  presumed  alwaya  deeuaow 

to  do^  THK   V£&Y  TB1ITB  AMD  JUSTlf^yB  07  TUB  «ASH 

^^  it  appears  before  them,  or  for  occluding  to  the  parties 
any  course  which  may  be  necessary  for  that  purpose; 
leaving  it  to  the  vigilance,  wisdom^  integritjy  and  inde* 
pendence  of  the  Courts  to  prevent,  in  thiei,  as  in  all  other 
cases,  any  impyraper  use  which  may  be  made  of,  or  ad« 
vantage  gained  by  the  rules  and  course  of  proceeding*-*^ 
No  system  of  practice  can  be  perfect  and  unsusc^tihleof 
abuser  and  I  fear  that,  in  this  case,  a  restricted  course 
will  be  most  liable  to  perversion. 

If  I  am  righ^  however^  that  a  Bill  of  exceptions  will 
tie  to  a  judgment  granting  or  refusing  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  weight  of  evi- 
dence^  ^and  I  fear  we  would  be  goiiig  too  iar  to  say  tliat, 
if  a  Court  should  grant  a  new  trial  where  the  evidem^ 
preponderates  in  favour  of  the  vcpdipt,  or  whei^e  the  case 
mainly  turned  on  the  credit  due  to  witnesses,  ai*isin|[^ 
^^r  iro^  ^  qonflict  between  their  statements,  or  upo« 
discrediting  proofs,  no  bill  of  exceptions  would  lie,)  I 
can't  fi^xfAvt  how  such  a  cafe  could  be  prcsenjled  to  the 
appellate  tribupal  without  a  ,detailed  statement  of  thn 
CvidQOirc*   But^  if  we  decide  that  sucli  detailed  8t,atcmeiK^ 


Jm  likr4«LfMr  of  the  Cmm&mcealth.  1^ 

k  fnqiMp^  WB  in  ^ecti^oMeliittt  mBHI  VnmAmr. 
tf  ^M^eptiottS  win  He  in  tke  case  last  snpposed.  ^^^  ^ 

Aidge  ItoAiTB  pronomiccpd  Hie  Cenrt's  opinion,  as  fbl-    Bennett 

'  ttoB  ts  an  actSbn  of  detinne  brought  in  flie  Su^rior  Administra. 
Cmatlfj  the  appellee  against  the  appellant.  On  aie^«fo^  Jon«»- 
psmrtA  isamt,  a  Verdict  was  fbund  for  the  plaintiff!  A 
notim  was  immediately  made  for  a  new  trial;  but  it  was 
iQonrned  over  until  the  next  day,  when  the  motion  was 
WtrrikkA.  The  deftndant  excepted  to  the  opinion  of  the 
Coortf  prayed  that  the  evidence  might  be  certlfted  of  re- 
63/f§,  mA,  that  being  done,  appealed  to  this  Court  It 
Ib  noit  shewn  that  the  evidence  was  taken  down  at  the 
trial,  iHH*  that  it  was  then  taken  down  fl*om  the  mouths 
«f  the  witnesses:  and  yet  the  whok  erddence  given  in,  is 
Wtafedf  and  not  ^e facts  merely  as  they  appeared  in  evi^ 
A^ceto  the  Judge.  The  Evidence,  as  it  appears  on  the 
TCC«Mrd;  is  confficting  and  contradRctory. 

AMraiigh  the  Bill  of  Exceptions  does  not  stste  on  what 
grsttni  tfce  motion  for  a  new  trial  was  made,  yet,  having 
«tet0d  none  other,  and  the  evidence  being  contrariant  and 
eotttrafietoty  as  aforesaid,  we  are  obliged  to  infer  that 
flbrt  grouM  was,  that  the  Verdict  was  contrary  to  evi* 
itmct:  and  thequestion  is,  whetiier  it  is  compMent  to  A 
party  to  carry  oU  tiie  rcidenee  to  the  appellate  Goart» 
by  H  MS  of  exceptions,  and,  oh  the  ground  of  if,  to  re* 
ferMft  judgment  of  tiie  Court  below  refasing  to  grant 
%  new  trial. 

It  does  not  follow  that  a  Judge  believes  every  Witness 
Wh6  gives  evbfence  before  him;  as  he  may  well  hesitala 
tv  do»  flrmn  tiie  manner  of  testiffing,  and  other  extranet 
iHm  ctrcnmstances;  nor  can  he  do  it  where  ikif  cetMsft 
wift  one  anotiier.  It  is  evident,  tiierefore,  that,  in  this 
ttat,  the  opinion  of  this  Court  might  be  founded  opoM 
#rtesfimony  of  witnesses  who  were  discredited  botil 
H^  Ihe  Jnry  and  tiie  Court  below.  This  Court  only  sees 
ttt  evidence  on  the  record;  and,  on  paper,  the  credit  of 
^kgj  witness  is  the  same,  who  is  not  positively  impeached. 
Mb  wofdd  be  for  tiiis  Court,  not  only  to  revise  and  re» 
Tcne  the  opiniim  of  the  Court  below,  on  a  question, 
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tao  S^ipreme  Court  of  Appeak. 

''i8i&*^'  toircbiiig  the  w^;lit  of  evidence,  and  tiie  credit  (^  At 
^^^^^^.^  witnesses,  but  to  do  it  in  the  dark,  or,  at  least,  with 
Bennett    Ughts  infmor  to  tiiose  possessed  by  tiiat  Court    That 
g^        Court,  while  it  can  faithfully  transmit  to  this,  the  actual 
Administim-  Words  Spoken  by  the  witnesses,  can  give  it  no  fac  simile 
to  of  Jones.  ^  ^^  manner  of  testifying,  tfie  hesitation  or  partiality 
manifested  on  the  trial,  or  the  like.  With  respect  to  these 
important  circumstances,  as  they  relate  to  the  wei^tot 
testimony  and  credibility  of  witnesses,  this  Court  is  en- 
tirely in  tlie  dark: — ^the  advantages  are  exclusively  con- 
ined  to  tlie  Court  of  trial. 

It  is  an  important  principle  that  the  revising  Court 
should  have  the  same  lights,  and  act  upon  the  same  data 
BB  the  infmor  Court  This  is  always  so,  where  the  case 
dep^ds  upon  a  question  of  law;  for  that  question,  being 
permanently  spread  upon  the  record  in  the  trying  Courts 
is  carried  up  to  all  the  revising  tribunals.  It  is  a  further 
principle,  equally  important,  that,  where  this  advantage 
is  wanting  in  the  revising  Court,  the  judgment  of  the 
Court  bdow  will  preponderate.  On  this  jnindple  this 
Court  acted,  in  the  case  of  Chaney  v.  Saunders,  S  Mwnf» 
51.  Ob  this  principle,  it  is  hdd,  in  England,  that  a  new 
trial  will  be  granted,  after  a  trial  at  bar,  rather  tfaaa 
after  trials  at  nisi  frius^  because  the  former  is  founded 
190K  what  appeared  to  the  wkok  Cknirt,  whereas  the  lat- 
ter are  founded  upon  the  opinion  of  a  single  Judge.-— 
(1  Burr.  S94.)  On  this  principle  it  is  idso  bdd,  that^ 
where  tiiere  has  been  a  vino,  the  Court  wUI  not,  except 
lor  aome  very  special  reascm,  grant  a  new  triid;  because 
the  Jury  may  hwre  been  influenced  by  what  they  saw  on 
the  view,  and  whkh  the  Court  did  not  see.  (6  Aoc  568.) 
This  last  position  is  entirely  analogous  to  the  case  befbra 
jKis,  and  is  decisive  of  it  The  Jury  wd  the  Court  below 
saw  that  wfaicb  this  Court  cannot  see.  They  had,  or 
may  have  had,  the  most  cog^it  reasons  for  discrediting 
witnesses,  on  whose  testimony,  (it  appearing  onfy  oa 
paper,)  this  Court  might  found  it's  judgment 

We  are,  therefore,  of  opinion,  that  the  bill  of  excqi* 
tions,  as  now  exhibited,  was  not  properly  taken,  and» 
^refore,  that  it  fiH-nishes  no  just  ground  to  reverse  tin^ 
judgment 
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Whether  a  party  can,  on  overruling  a  motion  for  a  new  ^'JJJgJ**' 
trial,  on  the  alledged  ground  of  the  verdict  being  contrary  .^^^^^^^^ 
lo  evidence,  require  the  Judge  to  state  in  a  bill  of  excep*     Bennett 
fions  the  FACTS  as  they  appeared  in  evidence  to  him,    HaHitway 
and  carry  up  the  case  to  the  appellate  Court  thereupon,  Administnu 
is  a  different  question.    We  are  inclined  to  think  it  has  ^"'^  Joner 
leen  affirmatively  settled,  by  the  admissions  of  this  Courts 
and  the  practice  of  the  Country.    In  that  case,  the  es* 
ception  is  not  liable  to  the  objection  existing  in  the  cas^ 
liefore  us*    The  appellate  Court  does  not  in  that  case  do* 
part  faromy  or  over  rule  the  decision  of  the  trying  Courtf 
as  to  the  weight  of  testimony,  or  the  credit  due  to  any 
witness.    It  only  acts  upon  his  own  certificate  and  ac^ 
knowledgment  of  his  opinion  upon  the  subject*    Such  a 
Mil  of  exceptions  may  be  Ukened  to  tiie  report  of  a-  ruri 
frms  Judge  in  England;  which,  as  to  the  facts,  is  con- 
clusive with  the  Courts  of  Westminster  Hail.    It  doed 
not,  like  the  bill  before  us,  bring  the  whole  matter  again 
into  controyersy •    It  does  not  lengthen  tiie  record  beyond 
i|^  reason^  by  inserting,  and  that  too  after  the  witnesses 
have  dispersed  and  departed,  M  the  Evidence  given  in 
«t  the  triaL    It  only  states,  briefly,  the  facts,  as  they 
appeared  to  the  Judge,  and  are  admitted  by  him  to  have 
been  proved;  and,  in  consequence  of  such  his  admissioo, 
tbe  i^pcdlate  Court  founds  it's  decision  upon  the  same 
fads  as  those  which  governed  the  Court  below.    Th^re 
Mire  also  other  circumstances  favouring  an  appeal,  or  a 
km  of  exceptions,  of  this  last  charact^.    They  result 
hook  the  nature  and  organisBatiiui  ot  our  Courts.    The 
MxmherB  of  the  County  Courts  are  perpetually  changing, 
and  tibose  of  the  former  District  Courts  changed  at  every 
tern*     If  no  iq>peal  could  Uefirom  a  decision  on  a  new 
loalf  and  the  same  judges  could  not  attend  at  the  next 
tam,  «r  even  on  the  next  day,  there  could  be  no  adjourn* 
meal  ^f  the  question;  the  decision  must,  therefore,  be 
nade  oiF-hand,  by  which  great  iiyustice  might  ensue:— *« 
wd  if  a  dedsion,  by  not  being  promptiy  made,  could  not 
la  nuide  at  all,  (owing  to  a  change  in  the  identity  of  the 
JMipes,)  partite  would  often  be  driven  into  Courts  of 
Equity  to  obtain  a  n^w  trial;  as  has^often  been  dwe,  in 


1 3^  Supreme  C(mtt  of  ^^petds. 

FsBBVART,  this  Comitrjy  firom  the  necessity  of  fhe  case.    In  ftto 

y^^^,^.^^^  view,  too,  less  objection  would  result  iktnn  giving  a  spee* 

Bennett    iff  and  even  a  hasty  decision,  on  a  motion  for  a  new 

„  ^:        trial.    If,  from  that  cause,  an  error  should  intervene,  tiA 

AdjninUtra.  bill  of  exceptions  having  stated  the  facts  as  they  wer# 

ipr  of  Jones,  ^tually  prtrvi^d  on  the  trial,  the  error  could  be  regularly 

corrected  In  the  appellate  Court.    . 

Although  the  ground  of  this  reasoning  foils,  in  pai^ 
as  to  tlie  Superior  Courts  of  law,  by  the  permanent  as^ 
signment  of  the  same  Judge  to  the  respective  Coarte^ 
it  still  holds  as  to  the  County  Courts,  and  form^ly  held 
as  to  the  District  Courts.  For  this  reason,  and  because 
we  see  none  of  the  evils  resulting,  which  exist  in  the 
case  before  us,  we  should  be  disposed  to  entertain  a  biD 
of  exceptions  of  the  description  last  mentioned.  But  the 
otjjections  now  taken  to  the  bill  before  us  must  prevail^ 
and  repel  it  from  the  consideration  of  the  Cotoi. 

We  are,  consequently}  of  opinion^  to  afflna  the  Judg^ 
nienU 


Decided, 

^""is^  ^**y  «i^»^wf  Dudgeon. 

1  Where  PREYIOUS  t(^  tke  m$mMgfi  between  ae&rg$  Ak%- 
^^^^mioftiieComty  of  Jame9  City  and  JOmklftAyim 
Sl^^^ii  widow  «f  Symkim  Brjam  deceased,  a  deed  at  nmrriage 
l^t  D^  aettleiiiefrt  was  executed  I7  fte  said  intended  hnsbiuid 
executedbe-  ud  wifc^  $mA  WUlUim  Brffwmt  their  trustee  conreyiic 
^^^  aU  her  pcMMal  pn)|>ei1y,  in  tmn^ 
di^record.  mitil  the  marriage^  and  afterwards,  timt  the  said  tmff- 
^^er  ^  sboaM,  dining  the  joint  lives  of  her  and  her  said 
^nf  rntet.  ^i^iattd,  permit  hep  to  enjoy  all  fke  profits  thereof,  1» 

huBband's 

Cfetiiiie,  the  trattee  i»  to  flonTev  the  Mtte  to  htr  le^  hcirt;  her  MUMt  biae< 
relation  ii,  in  such  an  event,  entitled  to  the  admiBittratioB  of  her  eitate^  in  pnefo- 
isnce  to  her  famband.  (1) 

(1)  Note.  See  Cvtchin  t.  Wilkiruon,  1  CcU  1—4^  ia  whifih 
caae  it  was  decided,  that  the  person  entitled  to  the  estate  is  entitled 
«»tbe  administration  also. 
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mA  te  her  own  see  and  benefit;  ttat^  in  case  die  ahcwld  Fimwi^ 
ka  tb^  surtivar^  tbe  jrtt^arQ^  ahduld  be  re-conveyed  ta  ^ 
beradf  at  ber  proper  coats  and  charges;  but,  in  case  she 
iha«M  die  in  the  life  time  of  ber  baaband^  tbe  aaid  txiis- 
Im  alMNiM  convey  tbe  same  to  ancb  persona  aa  she  by 
dttad  or  Will  abould  appoint;  and^  in  faibm  of  sach  ap^ 
pofartineirt)  thm  fa  her  proper  and  legal  hetrsf  which 
Boad  was  dniy  recorded. 

Hie  said  BUoutkeO^  Dudgeon  having  died  inteatate^  a 
Mtion  waa  made  to  tin  County  Conrl  ^  James  City 
)^  Oterge  Brai/,  **  ber  nephew  and  nettrat  Ueoi  nlaiien 
exUthig/'  that  a  certificate  be  granted  him  fbr  obtaining 
IcAtera  of  administration  of  her  estale;  he  daiadng  tii6 
tight  to  ber  property  nndo*  the  said  marriage  contract 

Oearge  Dudgeam  ber  husband  appeared^  opposed  thla 
motion,  and  {nrayed  that  tiie  adminstration  gbould  bo 
granted  to  him;  winch  the  Court  refliaed  to  do,  bat 
gnorted  the  same  to  Oeetge  Brof. 

Upon  aa  appeal  to  tbe  Superior  Ccmrt,  thSs  <n*der  was 
fatcffsed,  and  tlie  administration  granted  to  George 
tkidgtom  tiie  bosband;  no  evidence  being  adduced  by 
aiCher  paorty  in  tiie  Superior  Court,  but  tlie  case  being 
there  decided  entirely  upon  a  Mil  of  exceptions  signed 
and  sealed  in  the  County  Comrt,  stating  the  facts  afore- 
aam* 

Mroif  ^ipealed  to  (his  Court* 

Wkkkmm  tor  the  appellant. 

CgMftvr  for  the  appeRee. 

By  the  Coukt.  Tbe  Judgment  of  the  Superior 
€a«rC  wad  revelrsed,  aad  tiiat  of  the  County  Court 
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Deddedt 

^""isi?*^  Findlay  against  Smith  and  Wife  and  others. 

of Ikrt^^^     Emzabbth  FinwLXY  an  infant  by  Mexander  FinMa^ 
«ah  workft     her  guardian^  exhibited  a  Bill  in  the  Superior  Court  ef 
tor^w^^**'  Chancery  for  tfie  Richmond  Digtrict,  stating,  that  she 
and  two  near  was  the  niece  and  heir  at  law  of  WHIham  King  late  <rf 
hiMt^4^   Abingdon  in  the  County  of  Washington,  who  died,  tone 
herUft  time,  lime  in  the  year  18U8,  seised  and  possessed,  among  other 
Se'^payment  ^^te,  of  certain  salt  vfotka  of  great  value,  in  that  Couii* 
of  sundry      fy*  having  first  made  and  duly  pubMshed  his  last  Wil^ 
^^^^     ^  in  which,  among  other  clauses,  was  the  following:  «<aiid 
anumnt,  was  «  dwing  the  life  Hme  rf  my  Wtfe^  it  is  my  intention  ani 
tSs'SMrS  '*  request  that  Wiiiiam  Trigg,  Jamu  King  and  her  de 
^thorifflng  «  carry  on  my  business  in  partnership,  both  sidt  wcnrks 
to  make  im-  ^*  and  merchandizii^,  each  equal  shares;  and  that,  im 
©rthe'  Mlt    ^  consideration  of  the  use  of  my  capital,  they  pay  out 
mineral,  and  <<  of  the  same  certain  legacies,*'  therrin  after  bequeathed; 
t^l^^'^^tWiUiam  Trigg  and  Jomcf  i»nf  took  under  the  said 
devisor  from  devise;  but  Jdoni  the  testator's  widow  renounced  the 
was  supplied  Will,  and  was  thereupon  regularly  endowed  of  his  real 
in  his  fife,     estate,  and  in  particular,  of  the  said  salt  works,  and 
Tying  on  the  woodlauds  Contiguous  thereto:  that  she  with  the  said 
works.         William  Trigg  and  James  Ki$ig  took  possession  thereoff 
2  The  law  ^nd  Carried  them  on  jointly  for  their  common  benefit: 
^  ''%''^'."*  ^**  ^  ^^*  Trigg  and  King  were  since  dead,  and  their 
^on  here,      devisees  and  representatives  carried  on  the  said  salt 
J?^5^^  ^  works  in  like  manner:  that  tiie  said  Miry,  the  widow 
commodated  and  do weress  aforesaid,  intermarried  with  Froficu  8miih, 
cumsTan^  who,  together  with  the  said  devisees  and  representatives, 
of  our  new    were  made  defendants  to  the  Bill;  that  the  well  from 
tkd cwmtoy.  ^^'^^^  ^^  ^alt  water  was  drawn,  was  out  of  repair,  and 
had  so  caved  in,  that  the  same  quantity  of  water  per  day, 
as  formerly,  could  not  now  be  drawn  with  safety;  tiiat 
it  still  continued  to  cave  in,  and  was  likely  to  fail  in  en- 
tirely, and  be  rendered  useless,  unless  speedily  repured: 
that,  instead  of  making  the  necessary  repairs,  the  present 
occupants  had  commenced  the  sinking  a  new  well,  about 
forty  feet  from  the  old  one,  and  of  the  same  dimensions; 
intending,  (as  they  said,)  after  getting  below  the  level  of 
the  surface  of  the  water  in  the  old  well,  to  excavate  an 
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tanaoBtal  commuiiicatioti  between  the  old  and  new  wells:   FisavABs^ 
but  theconplaiiMUits  sumioaed  them  to  be  in  search  of  a       ^^^^ 
new  Tcin  of  water,  or  that,  by  means  of  the  new  well     jindky 
eanamiiiMcating  with  the  old,  they  might  draw  from  the       .  T- 
•ource  which  supplied  the  old  wcU  double  the  quantity    vnh  and 
ef  water,  to  convert  which  into  salt  would  require  twice     other*. 
tke  quantity  of  wood  now  consumed:  that,  certainly ,  both 
wdls  were  intended  to  be  used:  that  the  wood  used  in 
carrying  on  the  salt  wprks  was  procured  from  the  lands 
of  the  said  William  £Xng  deceased,  contiguous  tiiereto, 
wUdtk  laads  were  covered  with  fine  groves  of  timber,  but 
would  be  of  little  value  when  the  timber  was  taken  ofi^ 
being  generally  too  steep  for  cultivation:  that  the  pres-    - 
ent  occupants,  tenants  for  life,  had  not  the  right  to  sink 
new  wellsy  for  the  purpose  of  obtaining  salt  water  in 
greater  quantities  than  was  drawn  at  the  time  of  the  said 
JSnf'j  death,  or  for  the  discovery  of  new  veins  or  bodies 
of  salt  water,  wherdnf  the  saUne  mineral  might  be  eniirdy 
exhoMstedj  and  the  estate  in  remainder  destroyed;  nor  to 
take  more  wood  from  the  land  than  was  necessary  to 
manufacture  the  same  quantity  of  salt,  per  day,  as  was 
made  at  that  time;  and  that,  if  the  said  occupants  should 
so  draw  a  greater  quantity  of  water,  or  consume  a  great- 
tr  quantity  of  wood,  they  would  commit  Waste. 

The  relief  sought  by  the  Bill,  was,  that  the  defendants 
be  perpetually  injoined  from  digging  the  said  new  well, 
or  any  other  well  for  obtaining  salt  water,  and/rom  tah- 
imgmare  wood  than  enough  to  make  500  bushels  of  soli 
per  day;  and  that  they  be  compelled  to  repair  the  old 
well  and  keep  it  constantly  in  good  condition. 

Fronds  Smith  and  wife,  by  their  answer,  stated,  that 
the  old  well  had  so  far  gone  to  decay,  at  the  death  of 
WUUamKingf  that  all  attempts  made  by  the  present  oc- 
copaiit?  to  repair  it  proved  ineffectual:  that  in  order  to 
carry  im  the  worLs,  a  new  well,  or  some  other  mode  of 
ubtairiijig  the  watrr,  had  become  essentially  necessary: 
that  Uic  object  they  had  in  view,  in  sinking  the  new  well^ 
was  Ui  reach  the  presR  nt  source  or  body  of  water,  front 
wjjicii  tJiey  intemlid  to  draw  without  being  limited  as 
U  quantity  t  oh  tliey  conceived  that  to  be  their  right  under 
the  wiJK    They  admittedy  that  wood  was  an  expensive 
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9B^Mw^  «4ideiiiBHiui«  ofMltf  but  famted  m  tbdr  i^^ 
,^^^^^^^   tak»tpaak.tik»]uiAa9mMchwo$da$waMmiee$$a^ 
TiMibgr    if^^  i^^  9a!U  ail  tie  water  that  amid  be  dratPHy  withcMt 
^^-^.  nay  regard  to  tiie  qiumtUor  or  BaaiMr  of  obtouuBg  it» 
Wife  Mid  JU  4b  keofpiag  the  Wdl  in  repaiPf  it  wm  (they  edmitr 
*^^^^^     ted)  tk«ir  dniff  wliik  ihey  eeciif ied  it;  provided  ttte 
could  bedom  witk  MCMMMiable  cave  and  diligeacof  but 
they  denM  that  they  were  baimd  to  do  mat  allha»afd$f 
ftnd  averred  their  belirf  that  it  was  utterly  impoaeiUe  to 
eecure  the  old  Well  firom  caving  in,  by  any  repairs  that 
could  now  be  made  to  it|  tiiat  their  digging  a  new  Well 
was  so  fiir  from  being  waste,  that,  on  the  oontraryt  th^ 
considered  it  an  impnroemetU  to  the  frediold  estate  ia 
remainder!  more  particularly,  as  the  present  ocoupanti 
would  expend  two  or  three  thousand  dollars  for  Aat  pur- 
pose, which  they  did  not  expect  would  ever  be  reAtnded 
to  them.    They  denied  the  possibility  of  ^diausting  th« 
s^ine  mineral;  stating  sundry  circumstances  proving  it 
to  be  inexhaustible;  but,  if  it  were  ever  possible  to  ex^ 
haust  it^  they  insisted  upon  their  right  to  do  so;  the 
guantity  of  salt^  they  were  authorized  to  make,  being 
^nUmUed* 

The  other  defendants,  by  a  joint  answ^,  omtended 
for  the  same  unlimited  right;  and  further  stated  that  the 
devise  to  Vrigg  and  Kii^  was  charged  with  the  payt 
roent  of  legacies  to  the  amount  of  sevpity  thomemid  dd* 
larst  that  the  devisees  derived  but  Uttle  if  any  profit 
£ron)-  the  use  of  the  devisor's  p^'sonal  estate,  as  that 
had  been  exhausted  in  the  payment  of  his  debts;  ttat 
the  salt  works  were  the  only  source  from  which  litnds 
could  he  drawn  to  pay  those  legacies;  that  the  price  of 
salt,  both  be&re  and  since  WiUiam  King's  deatli,  wns 
verjr  iuctnatitig;  that  ftere  was  another  valuable  salt 
work  contiguous,  belonging  to  General  Francis  FrestOKp 
wfaiofa  had  been  rented  by  the  saM  jKSfi^  fbr  a  term  of 
jears,  at  the  end  of  which,  th6  said  Pre$tQn  might  hav^ 
put  his  works  into  operation,  aud  thus  hafe  glutted  the 
nmnfcek  that^  as  all  those  &cts  were  known  toflie  said 
IQhsgf  lie  never  could  have  intended,  in  the  devise  afore- 
«ai4»  M  limX  thie  i(visoe«  in  tjto  ^oairtity  they  migfit 
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fJMM  lo  make:  tliat  tfa^  supposed  the  saH!  devise  was  FrnvAmT, 
ntended  as  a  ieneJU  to  the  devisees^  who  were  his  rela-   ^^^^^-^ 
tmnsi  but  it  would  turn  nut  entirely  otherwise,  if  the    nndhf 
eenstruction  contended  for  by  tiie  complainants  were   g„j^j^^ 
adopted;  especially,  as  the  tenure  by  which  the  deriseea    wife  and 
heU  waa  altogether  uncertain  as  to  duration:  that  the     ^'^^i** 
«Ep»ise  of  making  salt  was  much  greater  now  than  in 
the  lifetime  of  Jf^ng;  supplies  being  dearer^  and  fud  more 
t^fficM  to  came  at;  and  that  the  price  had  greatly  di- 
nintshed* 

Ofi  hearing  the  bill,  answers  and  exhibits.  Chancel- 
lor TatIiOr's  decree  was,  that  the  bill  be  dismissed 
with  costft;  from  which  the  complainant  appealed. 

Leigh  for  the  sqppellant. 

Wkkham  for  the  appellees. 
'  February  «4th,    1818,    the  Judges  delivered  their 
opinions. 

Judfi:e  CoALTEB.    I  shall  consider  the  tenants  in  this 
case  as  holding  estates  for  the  life  of  Mrs.  Smithf  as 
well  be-cause  it  is  so  limited  by  the  Will,  as  because  that 
Kmitation  is  perhaps  not  done  away,  or  enlarged  to  a 
tee,  by  a  charge  in  gross  upon  flie  land,  which  the  ten* 
ants  might  be  compelled  to  pay,  at  all  events,  whether 
ttey  received  pn^ts,  or  not,  to  the  amount(a)    But    (a)  4  Bac. 
taking  it,  at  present,  that  they  are  only  bound  to  pay  the  ^^'J^^ 
l^acies  oiit  of  the  profits,  if  so  much  are  received;  Ditibbi, 
kftviog  it  as  a  question  hereafter  to  be  decided  wheth^,  c^ep!*i6i 
iad^Mtlt  of  fNTfAts  sufficient,  they  areor  are  not  tobe  i  A^*  c^^^ 
fai4,  should  «udi  question  ever  arisen  I  shall  proceed 
Wcaqutre  wlietlier  the  Tenants  are  to  be  laid  under  the 
nstrainty  ms  to  the  use  of  the  water  and  fuel,  prayed 
twv  or  any  ^Uier  restr^nt  whatever? 

Fva^  as  to  the  U90  of  the  water,  aad  digymg  the  new 

Jt  ibis  was  please  for  life  of  the  use  of  the  aalt  w^Uy 
lean  see  no.  reaaon  why  digging  a  new  ant  within  a 
wall  diataaca  of  the  old»  so  aa  to  coBununieate  with  the 
SNAP  fouotainp  should  be  restjrained  wy  more  than  open-    (5)  3  p. 
lag  new  shafts  to  pursue  the  same  vein  of  coal;  (b)  and  ^«»  3^ 
tha  amre  especially  as  by  such  new  diafts  the  whole  vein  cS^^  ^ 
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^^*V^  n^y  be  eidiavstedi  ^hicb  it  i«  not  pretwi4e4  pmii4  M^ 

^^^.^^^^^^  pen  as  lip  this  fowNB  of  watpn    I  thiiikf  therefornp 

FrndUar    tbti|;tbe  n«^w  Well  m«j  lawfully  dediig  ind  ii8c4»  iptibiL 

teu^'  t^d  ttMUier,  and  fin*  tiio  pnrpose  stated  in  the  bUl  and  wit* 

^ife  and^  Mrer;  and  ttiat,  as  any  qoantity  of  wa^  might  lawfulljr 

^^^^     hare  been  drawn  from  the  dd  Weili  so  it  may  from  th^ 

new,  even  if  the  feontain  itself  sfaoold  be  dried  ap  thevD^ 

by»  hut  which  is  believed  to  be  impossible* 

Second,  as  to  the  use  (^  fiiel. 

There  seems  to  be  no  doubt  that  flie  devise  of  the  sM 
luwrks  ts  not  to  be  restricted  to  the  well  alone,  but  that 
tt  extends  also  to  the  use  of  that  mountain  woodland 
which  seems  to  have  been  acquired  for  ^  purpose  of 
supplying  fuel,  without  which  the  salt  water  would  be  o( 
little  use.  The  Bill  itself  seems  p^  admit  that  a  useoC 
fuel  to  tiie  utmost  eirtent  that  the  testatai>  used  it,  would 
be  properly  taken  according  to  the  intention  of  the  WU^ 
and  would  not  be  waste.  But  the  extent  of  the  wood* 
laods,  their  capacity  of  re-producing  timber  of  equal 
value  for  fuel  with  that  now  upon  tiiem,  and  whether  Htm 
Vood-outtii^  proceeds  more  or  less  rapidly  than  aneli 
»e^[irodHCtion)  is  not  stated;  nor  does  it  aiqpear  that  fiwl 
^an  otherwise  be  procured.  If  a  restraint  is  to  tabs 
place,  the  use  by  the  testator  might  be  an  impi^iper  sta^d* 
ard,  as  he  may  have  used  it  impmdwtly,  or  not  to  tlm 
extent  that  prudence  would  admit,  or  to  whidh  he  would 
have  used  it  on  the  increase  of  his  fiinds,  or  as  tlMi  6^ 
mand  for  the  article,  od  the  con^etMion  in  marlcety 
which  has  since  taken  place,  would  require.  In  <»der  It 
eoatimie  the  profite  as  great  It  is  tberdbte  possihto 
thata  more  full  developement  of  Ihcts  might  change  agr 
opinion;  these  cases  depending  very  mudi  ^pon  the  cirv 
cumstancea  attendii^  each  case)  and.consegnentiy,  anjr 
opinion  now  ^ren  by  me,  perhq»,  ought  not  to  concludo 
the  parties,  should  a  different  case  hereafter  be^nadft 
^mt)  and  will  certainly  not  be  iptaided  toanfboriM  nask 
Udaus  or  taptmvagomi  waste,  and  which  a  tepaBl  willi» 
mit  impeacbaaent  of  waste  would  bo  rostrainsd  froia 

wmnuttiiv* 
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Comtdeaitig  fkis  tteii  M  a  devi^  M  well  6f  fh^  u^  ynnvART, 
if  the  wat<n*  as  cf  the  woiodlalid  for  fhel,  attid  fhaf  the  usfe  y,^^^^^.^^ 
of  Uie  fbrmer  is  unlimited,  is  the  use  of  fte  latter  un-    findiay 

Let  QfiT  eonmde^  it,  in  the  first  place,  hj  ijtdSagy  fo  Wife  and 
H(ni9e-hote,  Fencc-bote,  kc.  The  house  or  the  fiefrf,  ^^^^ 
nhicb  is  the  principal,  may  be  used,  during  the  term, 
h  any  extent,  not  amounting  to  waste,  and  may  be  kept 
in  constant  repair,  although  it  may  require  all  the  tim-* 
ier  or  fence  bote  on  the  land,  for  that  purpose;  and  so 
a  fire-bote.  The  party  Itaving  the  right  to  these  botes, 
iod  using  tiiem  in  liie  regular  way.  Can  not  be  i^istrain- 
M  Dnmd  taking  tfte  whole,  if  such  use  requires  the  Vlrhole. 
to,  hfere,  the  Well  is  as  the  field  to  be  cultivated,  and  re- 
Quires  a  use  of  wood  commensurate  with  the  use  of  wsi« 
itr,  itad,  if  prndently  nsed  to  that  exteiTt,  toy  other  re« 
straint  would  seem  contrary  to  tte  principle  above  deJ- 
^ttred  in  the  cases  of  botes. 

But,  i^idn,  in  the  eaae  fn  Abart  2^4,  WMc6  was  an 
action  of  waste  fbr  felling  oaks,  &c.,  the  de^ndant 
^leadetf  that  he  had  a  lease  to  him  of  all:  mines  ftc,  and 
ftttt  he  felled  tlie  oaks  to  make  certain  utensils  alibut 
the  mines,  without  which  they  could  not  be  us^d.  ti  ap* 
poured  ftat  flie  LamHord  bad  been  in  the  habit  of  taking 
•le  same  kind  of  timber  fbr  the  same  purpose,  and  also 
fie  Tenant^  on  some'  previous  occasions;  The  ma:dm, 
*  that  the  grant  of  a  thing  carried  aU  iSitAgs  indudeH 
ilfWtmi  teMdh  the  0dng  granM  e&tdd  not  it  hoi,''  was 
fteld  not  to  avafl  tlie  defendant  in  this  case;  ft>r  tha% 
fMttI  ia  to  be  considered  of  things  incident  $aiidirectly 
iUe$$&rf.  But,  suppose  the  use  of  timber,  fbr  tiiese 
j^arpoaes,  bad  in  thkt  case  been  inddenf  and  dUtAtUly 
iMea^lEify  to  the  ase  c^  fte  riiaih'  tiling  granftd,  or  had 
grtmted  aiso  with  if,  (one  or  the  other  of  wliich 
it&  belftecask  ht^tre,)  conld  the^lrfy  have  been  rri- 
ik-aiMd,  il^  in  using  th^  mine  to  the  etteht  he  had  % 
jigM  to  use  it,  It  b^^ame  aeeessary  tor  use  tl^wtioleof' 
fl»  fiflriMr  fer  tfieite  piirposesf 

TWa  due  too  supports  my  position  that'  tM  use  % 
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^'i8i«*^'  as  the  owner  of  the  fee  may  waste  or  itoer  his  Ite* 
^^^.^^^   ber  as  he  pleases^  and  if  it  is  no  criterion  in  Iiis  (aTOKrv 
Findlay     it  ou?ht  not  to  be  agakist  him. 

Smith  and  ®"*  ^^^  ^^'^  ""^  perhaps  be  placed  on  yet  higher 
Wife  and  |pronnd  in  fkvour  of  the  Temmts^  who,  if  I  am  not  mia* 
othcw.  taken,  may  be  consid^^  as  withmU  impeachment  of 
waste,  or  haring  an  unlimited  riglit  to  use  tlie  fuel,  in 
wAer  to  effect  the  objects  of  the  testator*  I  presume  ex- 
press words  to  that  efibct  are  not  necessary  in  a  WiU^ 
but,  in  this  respect  as  in  all  others,  the  int^timi  shaU 
prevail.  In  1  Bro.  Ch.  eases,  J  66,  a  Testator  devised 
land  to  his  ivife  for  life,  and,  by  a  codicil,  bd  saysy 
^<  \^hereas»  by  my  Will,  my  Wtfe  cannot  cut  any  tis»- 
^'  ber,  now  my  Will  and  mind  is  that  she  may,  whttet 
^  she  continues  my  widow,  cut  timber,  for  her  own  use 
^  and  be^fit,  at  seasonable  times  in  the  year.**  Under 
this  power,  she  b^an  to  cut  and  sell.  It  was  contended 
that  she  had  not  a  right  to  cut  timb^  far  sale,  but  onlf 
for  her  own  use  on  the  estate,  and  for  estovers.  The  Lmtd 
Chancellor  utterly  rejected  this  idea,  that  she  was  only 
entitled  to  cut  for  her  own  use  on  the  estate  &c;  and  said 
she  was  entitled  to  cut  every  thing  that  could  be  called 
timber;  in  other  words  she  was  tenant  without  impeadi- 
ment  of  waste.  And  in  1  Bq.  cos.  abr.,  231,  it  is  said, 
**  if  tiiere  be  a  Jointress  with  a  covenant  that  it  shall  be 
^  worth  such  a  yeariy  value,  though  her  estate  be  not 
<<  without  impeachment  of  waste,  yet  she  may  do  waste 
^<  to  make  up  the  defect  in  value,  and  equity  will  not  pro- 
**  hibit.'* 

The  parties  here  do  not  take  by  contract  wherein  each 
party  would  seek  to  make  the  best  bargain,  but,  being 
the  one  the  wife,  and  the  other  near  relations  either  of  the 
testator  or  his  wife,  were  themselves  objects  of  his  aflH^- 
tion  and  bounty:  and,  by  means  of  this  devise,  too,  other 
near  relations  and  objects  of  very  extensive  bounty,  are 
intended  to  participate  in  his  munificence.  He  bad  no 
children  in  whom  to  vest  this  large  estate,  and,  haviikg 
numerous  collaterals,  he  seeks  to  make  a  provision  for 
them,  by  inducing  the  devisees  qT  his  capital,  wb^er 
ve^ted.in  thQ^r 'Wor/ES^  or  in  merchandize,  totidcetliie 
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thereof;  and  derote  their  tune  asdlabour*  ^*!^^^ 
not  ealy  for  their  own  benefit^  as  objectB  nearest  his  af-   ^^^.^^..^^ 
fection^  bat  to  raise  extensive  legacies  for  his  other  re-    Fbdyix 
latian]  proYidingy  in  case  he  should  have  a  child,  tiiis  ^^^  ^^ 
arraBgemeDt  sbonM  not  take  place*    For  whaifc  purpose    virife  mkI 
•hoald  he  limit  the  use  of  this  property,  in  favour  of  one     ^^^ 
collateral  relation,  when  such  tunitation  night  prevent* 
within  the  life  of  hia  wife,  the  making  a  sufficient  dear 
l^perty  to  pay  the  legaciestootfaers,  and  might  also  pre- 
ventthe  wife,  and  the  o^r  devisees  of  the  life  estate^  from 
tfattt  gain  which  they  had  a  chance  to  make,  during  the 
said  estate,  and  which  was  as  well  the  desire  of  tiie  tes^ 
titor  in  their  favour,  as  the  great  inducement  on  which 
tfiey  would  be  expected  to  undertake  so  important  and 
haaEardcms  a  business?    Suppose  the  legacies  had  (ailed, 
fai  consequence  of  these  devisees  not  pushing  the  business 
j»  far  as  the  funds  placed  in  their  hands  would  justify; 
JC&M  they  be  considered  as  fulfilling  the  object  and  do- 
gin  of  tiie  testator,  or  acting  justly  by  the  l^^atees^ 

For  these  reasons,  my  strong  impressi<m  at  present  is, 
Ihat  the  Testator  intended  a  free  and  unlimited  use  of  his 
.eajntalf  whethcar  consisting  of  monies^  salt  mineral,  or 
woodland;  especially,  as  the  quantity  of  the  latt^  may 
have  boen  so  great  as  that  he  may  have  su^iosed  the  capi- 
tal giveii,  and  it's  probable  increase,  could  not,  during 
life,  produce  a  lasting  bad  effect  to  the  remainder- 
and  was  therefore  willing  to  risque  this  in  favour 
of  persons  equally  dear  to  him,  and  as  a  boon  to  them 
for  undertaking  the  task. 

It  is  not  contended,  (nor  do  I  intend  to  say  such  alle* 
gation  would  alter  my  opinion,)  that  any  new  Capital 
ims  been,  or  is  likely  to  be  introduced,  or  that  the  money 
part  of  it  turned  out  to  be  greater  than  was  expected  by 
lum«  On  the  contrary,  it  is  stated  that  the  reverse  is  the 
fact  as  to  the  mercantile  transactions,  which  have  been 
jibaaAeA  by  the  payment  of  debts;  so  that  a  Urge  por- 
tioii  of  the  bounty  which  these  parties  were  expected  to 
lake,  (and,  consequently,  their  means  of  carrying  on  the 
ymnrks  still  more  extensively,)  has  failed. 

Upon  the  whole,  I  am  for  affirming  the  Decree. 


I4£  (Shtpreme  Court  (ff  JBlppeub. 

''lafa**  ***ge  Cabbix.  The  law  of  wart©,  in  Bngkmiftt^ 
ries  and  accommodates  itself  lo  the  tatying  wa»ls  mni. 
8itiiatioii9  of  the  different  comities  in  ttat  country.  Ttraa^ 
what  is  wmste  in  one  county,  is  not  waste  in  anoth^.— ^ 
Ob  the  sane  prfaiciple,  the  liecw  of  wasle,  in  its  s|iiriiK». 
tion  here,  varies  and  accommodates  itself  to  the  situattoii 
of  oor  new  and  nnsettted  coantrj. 

The  questions  in  this  case,  as  to  flie  rights  of  the  a|ii^ 
peHees  under  the  Will  of  WiOiam  King,  relate  to  th« 
use  ot  certain  water  impregnated  with  salt,  and  tb  tiie 
nse  of  the  wood,  on  the  lands  of  the  said  JKng,  neces- 
sary for  conrerting  that  water  into  salt. 

The  clause  in  VFiUian  Kng's  will,  on  which  this  cofr- 
trovcrsy  depends,  is  in  the  following  words.  *<  During Hh^ 
*•  life  time  of  my  wife,  it  is  my  intention  and  reque^  tlM 
^  WVUiam  Trigg,  James  Xtng  and  her  do  carry  on  mjr 
^  business  in  co-partnerships  both  Salt  Works  aand  Me^ 
^  chandizing,  each  equal  shares;  and  that,  in  con6ider#- 
«•  tion  of  the  use  of  my  Capital,  they  pay,  out  of  Hie  saiiM^ 
^  the  following  fegacies.'^ 

Hie  legacies  are  tfien  qpediled,  amounting,  as  appears 
ttom  the  answers,  to  about  870,000.  I  refer  to  flie  an^ 
swers,  because  the  amount  cannot  be  ascertained  from 
the  Win  itself,  as  many  of  the  legacies  are  given  to  pei^ 
sons  described,  not  by  name,  but  as  the  children  of  cer- 
fain  parents,  without  mentioning  the  number  of  chif- 
dren.  As  the  Answers,  however,  are  not  replied  to,  the 
fects  which  they  state  in  relation  to  the  controversy,  whe- 
tiier  responsive  to  the  Bill  or  not,  must  be  taken  to  br 
true. 

First,  as  to  the  water. 

The  answers,  entitled  to  respect  as  afores^,  sliidw 
that  the  new  Well  which  the  appellees  are  sinklil^,  is  not 
for  the  purpose  of  reaching  any  new  vein  of  water; 
btit  as  the  only  practicable  mode  of  using  the  old  vein. 
iThe  case  of  Clavering  v.  Clarerlng  (2  J*.  VTms.  388,)  iis 
(Conclusive  to  shew,  that  tenant  for  life,  of  Coal  mines^ 
even  when  not  without  impeachment  of  waste,  may  open 
new  pits  or  shafts  for  working  the  old  vein  of  Coal.  The 
reason  on  Which  that  case  was  decided  applies  forcibly  t^ 
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^^  vi^  tbat  otherwise  ib»  worb  couM  not  l^conwd  7<a>vA»Vi 
t^    Tlie  obJectioB  to  the  new  Well  being  thus  removed^  wrv^ 
the  q^nestion  w  only  sis  to  the  extent  to  which  the  afpel-    Findiiir 
lees  vmv  UKB  the  wat^r  of  theold  vein:  an4»  on  this  point*  g^^^  ^^ 
it  19  contended  by  the  aj^lantsy  that  no  j^ator  qnan-  i¥ife  mi|| 
tMM9  ought  to  be  Qoed  than  were  .used  by  King  himself    ^^^^^^ 
about  the  time  of  his  death.    In  England^  a  tenant  fo|r 
mh  or  years,  of  land  in  which  there  were  mines  of  coal^ 
fr  the  Mke»  opened  at  the  time  of  the  lease,  may  work 
tlien^  and  take  the  profits,  even  although  the  lease  doe^ 
not  mention  the  mines;  fCo.  Lit.  54,  b,J  and  I  have  been 
maable  to  find  that  the  tenant  in  such  case  was  ever  res- 
tf9Cted  in  the  use  of  the  mine,  even  although  such  use 
ii|pi|id  entirely  exhaust  it  before  the  determination  of  his 
mtmte.    But  the  facts  stated  in  the  answer  in  this  casOf. 
JmiI  4o  the  belief  that  the  saline  Mineral  if  inexhausti- 
Ue»     These  facts  were  well  known  to  WiUiavi  t^iMg  the 
tftrtat»r»    When  therefore,  he  expressly  granted  by  his 
will»  to  the  appellees,  the  use  of  this  water,  he  could  have 
kui  BO  possible  motive  to  restrict  them  in  its  enjoyment: 
and,  in  the  absence  of  all  express  restrictions,  it  will  be 
^ilftcolt,  in  such  a  case,  to  raise  them  by  implication.—* 
lliere  are,  on  the  contrary,  the  strongest  circumstances 
m  the  Will  itself,  to  shew  that  he  intended  no  restrictions 
v)i9tever.    The  tenants  for  life  were  his  wife,  his  bro- 
thery  luid  the  husband  of  his  niece.    He  intended  to  give 
tliepn  a  benefici^  int^'est.    When,  therefore,  he  limited 
Mi  duration  to  the  life  of  Mr$.  King,  which  might  ter* 
mtaate  shortly  after  his  own,  and  charged  it  with  the  pay- 
ment of  070,000,  a  considerable  part  of  which  was  pigr^* 
able  in  a  few  years  after  his  death,  it  can  hardly  be  siip- 
§fimA  th^t  he  intended  to  restrict  them  in  the  use  of  the 
salt  watcr^   (jpcrltups  Uio  principal  source  from  which  the 
legacies  weit^  to  ha  ruif^ed,)  especially  when  he  consider- 
ed tliat  water  to  be  ijiexhanstible.  Thus  to  restrict  tliem^ 
migbt  be  to  deleat,  entirely,  the  bounty  intended  for  them^ 
1  do  not  coutend  tliat  the  tenants  for  life  became  bound, 
by  acceptiug  the  devise  in  their  favour,  to  pay,  at  all 
events,  tJie  several  sums  directed  to  be  paid  as  the  con- 
f {deration  of  tiiat  devise.    I  believe  they  wer^  bound  to 
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^im^"^'  pay  out  of  the  profits  only,*  and  that  the  determuiatiwi  nt 
.,^^,^^^  their  estate,  before  liie  profits  couM  pay  the  debts,  wotrM 
Plndiay     discharge  them  from  tiie  payment  of  the  residue.    But 
Smith  and  ^^^  Would  be  bound  to  the  extent  of  the  nctt  proftt8«~* 
Wife  and   tSuppose  then,  Mrs.  King  should  die  precisely  at  thetinEie 
•*^****     that  the  profits  should  amount  to  g  70,000,  it  is  dear 
tiiat  the  tenants  for  life  would  not  receive  one  cent  for  thcaai- 
selves.    A  conduction  leadinj;  to  such  a  reattlt,  ought 
not,  I  think,  to  be  favoured  t'^and,  even  as  to  tiie  legatees 
of  the  870,000,  who  were  his  near  relations,  a  restrict- 
ed use  of  the  Water  might  have  protracted  their  pay- 
ment to  a  most  unreasonable  length  of  time.    If  it  be 
said  Ihat  these  legacies  are  so  charged  on  the  Capital, 
that  they  would  not  be  lost  by  the  denth  of  the  tenaiHs 
for  life,  but  that  the  reversioner  or  remainderman  wouM 
be  liable  for  them;  this  would  only  shew  that  he  has  the 
less  reason  to  object  to  such  use  of  the  Capital  by  tiie 
tenants  fbr  Bfe,  as  would  enable  them  tb  dischaiige  the 
legacies. 

On  these  gi'ounds,  I  do  not  think  the  testator  intended 
any  restriction  in  the  use  of  the  water. 

Secondly.  The  remaining  question  is  as  to  tiie  wood 
necessary  for  converting  the  water  into  salt 

The  Will  requests  the  Tenants  fen*  life  to  cany  os  his 
"  business,  in  copartnership,  both  Bait  Works  and  Mcr- 
*«  chandizing.**  Fuel  was  an  esstmtial  article  ibr  eany- 
ing  on  the  Salt  Works;  and  the  wood  on  the  Testator^ 
lands  had  been  generally  used  for  that  purpose.  The  BiU 
itself  states  that  the  lands  are  of  little  value  for  cidttva- 
tion,  being  generally  too  steep  for  that  pot^se;  but  sM 
very  valuable  as  aifirding  fuel  for  the  wioks.  It  ei|ves8- 
ly  admits  the  ri^ht  <tf  the  tenant  for  Hfo^ta  me  as  moeb 
of  the  wood  as  WiUiam  S^ng  himself  used  at  the  timeef 
his  death: — and,  even  wiihont  that  admisBioBy  I  presmae 
no  one  would  he^tate  in  pronsunddg  that  the  will  gives 
the  right  to  use  mnewwi  in  carryii^on  the  Salt  Works; 
for  they  are  to  be  carried  on  with  the  Capital  oC  the  Tes- 
tator, consisting,  in  part,  of  the  watwr  and  the  woodr~ 
The  only  question  is,  whether  tbeTestatsr  itttended  anj 
restriction^  as  to  qiumtity,  so  for  as  tiie  wood  is  iiied4ti 
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the  ffatt  works.  And  i  will  bv^  observe 
Ai9i  the  argufneats  uxged  to  shew  a  ri^t  to  an  unllioU-  ^^i^ 
:#A  we  of  the  water,  apply  with  equal  force  to  a  like  iiae  findiaf 
jof  tiie  woo4«  Tbejr  iKaed  not,  therefore^  be  repeated. —  .-j^ 
,A^  jC  M I  luMfe  ^ideavoiired  to  prove,  the  teattttor  in^  wife  M^a 
ilBiided  im  Halunited  uae  <^  the  water,  can  we  suppose  that, 
4»  jjranting  the  i^se  of  wood  for  that  purpose,  he  ia- 
4BMed  to  iiniit.that  use?  J  humhly  conceive  that  every 
jkrinciple.afjuAtconstrudion  would  forbid  such  a  con- 
^bisicNii.  I  conceive  the  uae  co-^xtensive  with  the  otyect, 
.wbidiy  in  this  caae,  is  unlimited.  This  opinion  is  strong- 
jgr  fortified  hj  th^  law  on  analogous  suiyects.  In  the  cases 
M  'Bo«se*bote^  h#y*bo4e,  plough  bote,  &c  the  tenant  is 
jiiBUPQ8tri€l9d  so  i^ng  as  he  does  not  exceed  what  may  be 
jm€9MHrf/dr  thfipmpo^e^  (T  Boc  oi.  d54,  aqd  thecases 
^ilieie  citedi)  so,  likewise,  a  tenant  who  is  generally  rea- 
itrailied  by  the  nature  <tf  his  estate  from  ci^ttiiig  down 
ftunhcr,  may  nevertheless  cat  down  timber  &r  the  pur* 
jiQse  €^  repfiiri^g  bouses;  nor  is  there  any  ca^  in  the 
JpMfca  wbicb  I  have  s^Wt jfiMwJipg.ti^.he  ipay  j^tuse  ap 
fttach  as  may  be  necessary :for  each  4iiwfii|  paqi^pei  >evw 
dKhoQgh  he  should  cut  down  the  only  timh^  tree  qn  the 
land.  Where  theire  is^  right  to  iifie  a  thing  fft.al},  the 
jotghet  goes  to  all  the  ^v^m^  whioh  ^  Iawfi«l  piyeot  «nay 
jp^nirc*  In  the  qase  /bf^fare  us,  the  o)uect  jOf  Qonvertiiig 
;4Im  water  into  saH  is  .a*  lawful  one  under  this  will,  and  in 
j«DliinMed  in  the  extent  to  which  it  may  be  cgirned:  the 
41^  mt  ttie  means:  by  which  the  teprtstqr  intended  it  ishould 
Jh0..aeeoaqriished,  is,  therefore,  e^iually  unlimited.  We 
I  belSMre  seen  thM  a  tenant  for  life  of  a  mine  of  ooal^ 
it  till  he  eidiaust  it,  even  although  the  intereat 
.gf  ih»  rev^r^ner  or  remainderman  may  be  thereby  en- 
#ri^.de0tr«g^.  if  this  be  the  case  when  the  thii^  it* 
mU  is  consumed  by  the  iiae,  never  to  be  r^trodueed,  a 
fmiwij  the  ri^  ariats  in  the  caae.of  wood  which  will 
jgppodnoe  itself  in  aserifs  of  years, 
*  ICkseftse  of  liord  .Aoroy  v.  Mkwithf  (Hob.  p.  1234), 
Jhife  auat,  as  I  coneeive,  any  application.  That^irfis  l^ 
^^peatfng  on  a  lea^  aod  the  point  decided  w/m  that 
i».«laB0e4ttd  not^e  the  right  W  .99«e  mn.  timber^ 
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**i8i8^*^'  making  utciwila  for  working  tbc  mines.  The  preseirt 
^^^^.^^^^.^  case  is  one  depending  on  a  fVili,  in  wlucb,  it  is  admitted 
flndiay  by  all,  an  intention  is  manifest  to  give  tlie  riglit  to  use 
Smirh  ftnd  ^^^  ^oiii  for  carrying  on  the  contemplated  business. — 
/vrife  and  ^"he  question  in  Hobart  was  whether  there  was  any  right, 
••^^^  and  it  was  decided  the  lease  gave  none.  Here  the  right 
is  admitted  to  be  given  by  the  Will;  and  the  only  ques- 
tion is  as  to  the  extent  of  that  right;  which,  for  the  rea- 
sons above  mentioned,  I  consider  to  be  unlimited. 

Tlds  is  a  case  depending  on  a  Will^  and  in  such  a  case 
the  intention  governs.  The  tenants  for  life  were  the  near- 
est and  dearest  objects  of  the  testator's  affections  and 
bounty.  I  cannot  impute  to  him  the  intention  contend* 
ed  for  by  the  appellants;  for  it  might,  in  con^uence  of 
the  encreased  expense  of  making  salt,  and  the  diminish- 
ed price  of  the  article  stated  in  tiie  answers,  protract  the 
payment  of  the  legacies  charged  upon  the  life  estate,  till 
that  estate  might  reasonably  be  expected  to  expire; 
and,  in  that  event,  convert  these  near  and  dear  objects  of 
bis  affections,  literaDy,  into  hewers  of  wood  and  draw- 
ers of  water,  for  the  sole  benefit  of  others  less  dear  to 
the  Testator. 

Nor  am  I  for  sacrificing  the  rights  of  the  reversioner 
or  remainderman.  He  may  jn^event  any  malicious  waste, 
by  application  to  a  Court  of  equify.  His  rights  are  far- 
ther protected  by  one  other  circumstance;  that  the  use  of 
the  wood  and  water  will  always  be  regulated  by  the  de- 
mand for  salt;  and,  in  the  absence  of  all  positive  restric- 
tions by  the  testator,  it  is  fair  to  presume  that  he  con- 
sidered the  restriction  which  would  necessarily  result 
from  the  Umited  demand  for  salt,  as  being  abundantly 
sufficient. 

I  am  for  affirming  the  Decree  of  flie  Chancelliir. 

Judge  Bbooke  was  of  the  same  opinion. 

Judge  RoiUfB.  This  is  a  bill  of  Injunction,  brongfat 
by  the  devisees  in  remainder  of  WUUam  King  deceased^ 
against  two  of  his  devisees  for  life,  ainl  his  widow.  It 
prays  to  eiyoin  them  from  committing  waste,  by  opening 
Salt-Wells,  and  cutting  and  destroying  timber,  upon  llie 
pr^mis^  therdn  mentioned.    The  bill  is  brought  upon 
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the  avdrwed  assertion  of  an  intention,  as  weH  as  a  riAt,  Fbbbvabt* 
•n  tiie  part  of  the  appellees,  to  open  new  wells  at  plea- 
tare,  and  to  use  the  water  issuing  therefrom,  and  also 
the  wood  standing  on  the  premises,  without  stint  or  limi- 
tation. This  threat  and  avowal  is  sufficient  to  justify 
the  preventive  interference  of  the  Court,  upon  the  autho- 
rity of  the  case  of  Gibson  y.  Smithy  2  Atk.  183,  if  the 
case  made  out  should,  in  other  respects,  warrant  such  a 
measure* 

As  it  is  asserted,  and  not  denied,  that  the  saline  Mine- 
ral is  inexhaustible,  and,  it  follows,  that  no  injury  is 
done  to  the  inheritance  by  using  all  tiie  water  issuing 
from  it,  I  shall  not  stop  to  consider  whether  the  defend- 
ants have  a  right  to  open  new  wells,  for  the  purpose  of 
obtaining  it.  This  is  a  point  which,  under  other  cir- 
cumstances, might  admit  of  controversy.  I  shall  pro- 
ceed upon  the  admission  of  this  right;  and  then  the  ques- 
tion is  narrowed  to  the  enquiry,  whether  that  riglit  car- 
ries with  it  a  right  to  cut  down  and  destroy  all  the  tim- 
ber existing  on  the  premLses. 

Before  I  go  into  that  question,  I  will  remark,  that 
none  of  the  appellees  have  more  than  an  estate  for  life,  in 
the  premises.  The  widow  renounced  the  devise  under 
tiie  Will,  and  claims  and  holds  the  premises,  merely  in 
right  of  dower.  As  for  the  other  appellees,  they  hold 
only  during  the  life  of  the  Widow,  by  the  very  terms  of 
the  WilL  This  circumstance,  (standing  alone,)  would 
exclude  them  from  talcing  a  fee,  fCowp.  rep.  840.),  even 
if  the  charge  upon  the  land  had  been  of  a  sum  in  gross. 
They  do  not  take  a  fee,  for  the  further  reason,  that  ttie 
charge  is  not  of  a  sum  in  gross,  but  the  legacies  are  pay- 
able out  of  the  prqfits  only;  and  those  payments,  in  gen^ 
eraly.  are  postponed  to  distant  periods.  4  Boc  Jbr.  251. 
The  devise  is  4if  the  use  of  the  Capital,  and  the  legacies 
are  to  be  paid  out  of  the  same;  that  is,  outof  the  use,  or 
frolltB  of  the  Ct^tal.  There  is  no  pretence  to  say,  from 
any  facts  stated  in  this  recmrd,  that  these  profits  are  not 
Mtfrely  adequate  to  the  payment,  within  a  reasonable 
Qme:— but,  if  that  incompetence  were  even  shewn,  it 
wovid  not  follow  that  tiie  rights  of  the  tenants  would  bt 


VMMnfti'^  eA(arge«l  ikM^f.    The  t^nm  of  tke  WUr  inwrt  stftt 
^^^      prevaif,  fis  tiie  d^fi^cj^s  cmild  not  be  thereby  t^j«f e(L  ia^ 


Findia^  the  appended  have  nOft  a  fee,  they  ore  otily  tenants  (Imp 
fcniJ  gj^  lab  of  flife  pwisifrtBes.  There  fe  rfo  cteiBe  in  the  WHT  ex- 
Wi^and  enipting  them  troth  liability  fop  wasrte.  As  to  i««gfe«r 
^**"**''  they  stand  on  a  common^  grontid  with  oAer  fenants  fcn* 
life„  except  so  far  as  a  difference  may  restdtfrooh'tbe  na«' 
tare  of  the  premiss  in  controversy.  If  a  diflbrenoe  d«e9 
liot  result  from  this  cause,  it  can  not  from  the  oraisskm^ 
\m  i*^tribt  waste^  in  the  Win.  That  omission  became 
ahneca»ary^  from  tiie  limited  nature  of  the  estate  whicb 
was  granted.  The  estate  granted  was  only  an  esta)te  fo^ 
\iSt^  and  it  is  incident  thereto  that  waste  shall  not  bd 
committed.  It  would  have  been  a  work  of  .^pereroga- 
tion  to  have  inserted  such  a  restriction;  and  the  questioir 
ttay  be  properly  retorted^  \rtiy,  if  it  were  so  Intended, 
was  not  waste  specially  permitted  by  the  Will?  This  ia 
not  oiily  not  done^  but  the  constrary  is  done,  by  granting 
iui  estate  whidi  carries  with  it  the  restntti6n»  as  aA  in-^ 
cident  The  silence  of  the  Will,  i ft  this  partienlar,  casl 
hoi  weaken  the  rights  of  those  in  remaindei^.  It  tan  not 
destroy  rights  conferred  by  the  law. 

In  consicferin^  what  is  waste,  in  this  Country,  it  is  to 
be  retnai*ked,  that  the  icommon  law,  by  which  it  is  regu^ 
lated>  adapts  itself  in  this,  as  in  other  cases,  to  the  va- 
i4ed  situation  and  ciromnstances  of  the  Country.  Tbtt 
tdn  not  be  waste,  for  example,  in  an  entire  woodland 
Country,  which  would  be  so  in  a  cleared  one.  The  con* 
trary  doctrine  would  starve  a  widow,  for  example,  who 
tx>uld  not  subsist  without  cultivating  her  dower  land^  nor 
cultivate  it  without  felling  the  timber.  A  cleariiig  of  the 
land^  hi  s6ch  drcumstances,  would  not  be  a  (asti^  dft» 
Mage  to  the  ihherltance,  nor  a  disherison  of  Mm  fist 
remainder,  which  is  the  true  definition  of  waste*  tt 
WMld^  on  the  contrary,  be  beneficial  to  him  in  re« 
inainder,  so  long  is  a  sufficiency  of  timber  was  lefU 
This  variation  of  the  law  of  Waste,  not  only  exists  ill 
relation  to  a  new  Country,  compared  with  a  cleared  one, 
but  takes  place  as  to  different  parts  of  the  same  Conn^ 
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Vf.  fhiiB,  fai  EngfiMdy  some  speeied  of  trfM  ave  hM 
to  be  timber  in  some  parts,  and  an  object  of  Wadfte,  which 
tft^  net  m  in  othera.  Th^se  observations  go  ta  abew 
that  the  law,  on  this  Mbjecl,  most  be  appHod  with  a 
refis<Mfeabtef<$g«i4tocir(;ttttistances.  It  is  befiered,  how- 
et^^f  flurf  no  cii^itistaiices,  anj  where,  justtfy  the  cnt* 
thl^  doWA  itfl  the  timber  on  the  inheritance.  It  is  giving 
erety  thing  io  the  |)artica)ar  tenant,  in  pre^odiee  of  him 
10  remainder.  This  is  particnlarly  the  case,  in  the  pre- 
^exit  instance,  when,  hy  cutting  off  all  the  timber,  th^ 
hmd  Is  useless  for  any  other  purpose}  it  being  stated, 
iT  not  admitted,  to  be  too  steep  for  eultivaiion.  As  the 
tenant  for  life  is  to  procure  a  subsistence,  by  cutting 
ddwn  the  land  for  the  purposes  of  agriculture,  so  the 
remainder  man  is  also  to  be  permitted  to  get  a  subsist- 
ence by  the  use  of  a  part  of  the  timber.  The  whole 
must  not  be  taken  ttom  him,  whereby  he  will  not  be 
able  to  make  any  salt;  and,  especially,  where  the  land 
is  unfit  for  any  other  purpose.  Under  that  combinatioA 
of  eircumstances,  (which  is  the  one  before  us,)  the  heir 
liroold  literally  starve,  while  the  particular  tenant  was 
rioting  in  profusion.  The  claims  of  the  remainder^man 
imA  particular  tenant  should  both  be  attended  to,  and 
be  adjusted  by  a  scale  which  consults  the  interest  of 
bi»th.  Th^  latter  should  be  permitted  to  receive  tiie 
getAen  €ggf  but  not  to  destroy  tiie  goose  which  lays 
it. 

If  there  Were  no  salt  works  in  the  case  before  us;  if 
llie  controversy  was  merely  in  relation  to  a  common 
tl-act  of  la)id,  it  is  presumed  the  claim  to  destroy  all  the 
tfmber,  vrould  not  be  asserted*  It  would  not  be  ass^t^ 
ed^  ill  the  common  ca^e>  where  the  premises,  after  clear* 
fti^  them,  were  useM  Tor  the  purposes  of  cultivation; 
mmd,  wnndtk  less  In  the  cade  before  us,  where  tliey  are  not 
99^  Sach  a  pretension  would  conflict  with  every  principle 
«f  ijbe  law  of  waste,  taken  In  relation  to  any  Country, 
ife'  ^retild  inflict  a  lasting  damage  on  the  inheritance.  If 
Ibst  could  not  ht  done  directly  in  that  case,  neither  can  it 
Hfe  done  circuttously  in  this.    It  makes  no  difierence  to 
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''isis***  *®  remainder  man,  whether  his  inheritance  is  dit-ectly 

y^..,^^^  or  indirectly  destroyed. 
Findlay         These  remarks  go  to  shew  that,  while  there  need  be  no 

Staith  and  ^straint  npon  the  particular  tenants  as  to  the  water,  fw 

Wife  And  the  reason  that  it  can  not  be  exhausted,  the  case  is  other- 
^  wise  astothe  wood.  It  is  said  thatthe  wood,  in  tiiis  case, 
is  an  incident  to  the  water.  Without  stopping  to  en- 
quire whetiier  it  be  so  or  not,  it  is  an  incident  as  well 
for  tlie  benefit  of  tiie  heir,  as  the  particular  tenant.  If 
it  is  an  incident,  it  should  attend  on,  and  its  continu- 
ance should  be  commensurate  with,  that  of  the  princpal 
subject  The  tenant  should  be  permitted  to  use  the  inci- 
dent, but  not  to  destrojf  it  Such  a  destruction  would  be 
as  fatal  to  the  interests  of  tlie  heir,  as  that  of  the  prin- 
cipal subject  itself.  In  relation  to  this  incident,  (if  it 
be  one,)  as  well  as  in  relation  to  cutting  timber  in  ordi- 
nary cases,  the  rights'  of  botii  the  parties  should  be  set- 
tled, by  a  scale  of  exact  equity  and  justice.  The  sense 
of  the  devisor,  as  to  what  the  interest  of  the  heir  re- 
quired, is  ascertained  by  his  own  conduct  dunng  his  life- 
time. It  is  asserted,  (and  perhaps  admitted,)  that  ha 
purchased  the  wood,  (in  part,)  to  boil  his  salt  with;  and 
it  is  also  shewn  that  Mr.  Preston^  with  a  view  to  save  his 
wood,  suffered  his  works  to  lie  idle.  It  is  admitted  that 
salt  can  not  be  made  witliout  wood;  but  the  conduct  of 
Mr.  Kingf  a  judicious  owner  of  the  inheritance,  proved 
not  only  that  it  mighU  but  that  it  ought  to  be  made,  in 
part,  by  wood  other  than  that  standing  on  the  premises. 
It  can  be  no  hardship  to  impose  terms  on  the  particular 
tenant,  in  favour  of  him  in  remainder,  which  a  judicious 
man,  having  botii  interests  united  in  his  person,  imposed 
upon  himself.  This  is,  especially,  the  case,  when  those 
restrictions  are  precisely  such  as  have  been  prescribed 
by  the  wisdom  of  the  common  law; — ^by  that  law  which 
equally  regards  the  just  rights  of  both  the  parties. 

As  to  the  use  of  the  wood  being  limited  only  by  the 
demand  for  the  salt,  the  argument  proves  too  much.  It 
would  graduate  the  law  of  waste,  not  by  circumstances 
existing  on  and  peculiar  to  the  land  in  question,  but  h^ 
such  as  are  extraneous  and  collateral.  It  would  go  to 
justify  a  lasting  damage  to  the  inheritance,  where  the 
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ImkI  is  contiguous  to  a  large  market  town^  or  to  navi-  ^'isig*^' 
gatioiif  when  it  would  not  be  tolerated^  in  a  more  re-  ^^.^^.^ 
mote .  situatioii.    It  would  go,  as  applied  to  common    Findiay 
casesy  to  permit  a  tenant  to  clear  more  or  less  of  his  g^^^  ^^ 
land,  according  as  he  was  more  or  less  removed  from  a  Wife  and 
maricet  town.    It  would  lose  sight  of  the  criterion  of    ®*^"' 
waste,  established  by  the  wisdom  of  the  qommon  law  for 
ages,  which  respects  the  actual  detriment  to  the  prem- 
ises, and  substitute  an  extraneous  and  imaginary  one 
for  the  first  time  introduced  into  the  code. 

As  for  the  idea  that  the  wood  may  be  destroyed,  be- 
cause it  reproduces  itself  by  time,  that  argument  would 
go  to  overthrow  this  kind  of  waste  altogether.  Besidec^ 
in  some  soils,  ft^e.  new  growth  of  timber  not  only  takes  a 
long  time  to  arise,  but  is  entirely  of  inferior  quality.  I 
may  instance  a  particular  region  of  Virginia,  where,  in 
place  of  hickory  and  M'hite  oak,  tiie  second  growth  is, 
entirely,  of  old  field  pine.  Is  it  no  injury  to  the  inherit- 
ance, that  Hiis  last  kind  of  wood  should  be  substituted 
fi>r  the  former?  Is  -the  heir  to  be  fobbed  ofi*,  with  a 
kind  of  wood  which  is  unfit  to  make  any  impl^nent  of. 
agricultore,  and  is  even  worthless  as  fuel? 

As  to  any  supposed  analogy  between  this  case  and 
the  right  of  taking  fire-bote,  bouse-bote,  and  plough- 
bote,  they  are  limited  by  the  actual  demand  required 
upon  the  premises,  whereas  the  pretension  now  asserted 
is  to  keep  pace  with  the  foreign  demand  for  the  article 
manufactured.  Tliis  pretension  is  reprobated,  also,  by 
the  restriction  as  to  the  bote  itself,  that  it  must  not  be 
imreaMnable.  If  more  is  taken  than  is  reasonable,  the 
act  of  taking  the  bote  becomes  an  act  of  waste.  You 
can  not  take  all  the  timber  for  the  purposes  of  bote,  if  it 
be  more  than  sufficient  The  particular  tenant  can  not 
torment  his  implements  and  enclosures  beyond  all  rea- 
aon,  and  waste  all  the  timber  on  the  inheritance  in  erect- 
big,  and  keeping  them  in  repair. 

IChe  ideas  now  stated  are  not  to  be  sujqiorted  by  any 
JBi^lish  authorities,  eacactty  in  pcont.  The  reason  is, 
tkmt  there  are  no  salt  worira  in  that  Country.  There 
gre,  iiowever,  English  cases  which  are  analogous,  and^ 
ifk  principle^  entirely  apply. 


JP^^T»      b  7  JtaHv  M2»  it  Js  daM  cbun  that,  wJbem  a  amu 
^^^^^.^^^^^  ^prants  a11  bis  loiiieB ^of  CQiil9»  whw  theoe  we»ot^09m^ 
mndhy    alttMii^  tub  rnuMf  justify  the  itonaat  JA^epieiuiig  wnt 
•iiifth  ftBd  "^"•■^  *e  ow  «at  justify  the  cuttwig  Ambttr  (troM  i»r 
Wife  and  making  pmn^mm  ami  «M«r  nUm^  fieir  ?froirMiiS  ii^ 
thmgh,  mthowt  tiiem^  hejCM  not  get.atlhe«Dil;  wA, 
hy  HDbart,  ttie  law  is  the  saoie  if  the  iinij^  was  Qffm  M 
the  time,    i  canndtpcgrceive  any  difference,  between  ^^ 
^saae  and  the  case  at  h%y, — which  is  not,  (at  lQfist#)  4n 
favour  of  the  laMer.    If  the  teaaot  in  that  case  Wjas  not 
]iennitted  to  take  tuaber  to  make  the  i^ecesMry  uteiisils; 
if;  without  them,  he  coirfd  not  dig  any  cpal,  ^hall  aU 
the  timber  be  destroyed,  in  the  case  before  us,  .^nd  the 
works  be  rendered  useless  1o  the  heir^  to  i^atisfy  jQie  cu- 
pidity of  tlie  .particqlar  tenant^ 

In  the  case  of  the  Bishop^  of  London  v.  fFebb,  1  P. 
Wmsn  5$i7f  where  a  ibenrntf^r  yearsy  and  that  too  wUh-- 
tmt  tmpeo/ditneni  4(f  %m8tef  contr^ted  with  brick  makem 
to  dig  and  work  up  the  soil,  thereby  converting  tiie  paat^ 
ure  iBeld  into  a  pit  cm-  pond,  he  was-injoined  by  the  Chan- 
cellor Irom  so  doing,  because  it  did  a  lasting  iqjury  to 
the  inberitancej  and  this,  notwithstanding  the  clause  of 
impeachment  of  waste.  There  is  no  difference  injirin- 
,  dpU  between  that  case  and  the  one  before  us.  There  i^ 
none  between  waking  the  land  wholly  useless  by  dig- 
ging it  into  pits,  and  by  taking  off  all  the  timber,  when 
the  land  itself  israftc^rwarjk  entirely  useless^  it  heiag  too 
steep  for  cultivation.  If  it  be  said  that  this  land  will 
hereafter  grow  up  again  in  timber  of  some  kind,  that  may 
not  be  in  the  time  of  him  ntxt  in  remunden  It  la, 
igmoodhiffl,  oibstantially,  an  entire  destructipn.  ,It  p, 
as  to  him,  like  destroying  the  land  by  Qpeniug  of  pits,  in 
the  case  first  mentioned.  The  objection  prevailed  in 
that  case  too,  notwithstanding  the  demand  for  the  bricks 
was  unlimited;  the  land  being  near  to  liondon.  The 
pretension  now  set  up,  of  ^aduating  the  power  by  ik» 
demand,  was  in  that  case  utterly  disregarded  and  ex^ 
ploded.  A  safer  and  jiist^  criterion  wss  resorted  t^; 
namely,  the  common-law  <one,  of  restraining  tbi^  yrbiA 
idoes  a  l$isti»g damage. to  the. inheritance. 


..-IfrOTch  be  the  law  ivhcre  «  werte  ie  pernriitod  by  the  J'^JJg^ 
^•V«t7  tmM  of  the  leme,  it  will  held  nere  fareibly  in  .^^.^^..^ 
ihe  caee  before  us-^Such  is  the  respect  ef  the  ktw  fiur  ^diay 
--Ifae  intereBlB  of  those  in  tenmiiider;  svch  is  itsnfi^  SaMMd 
iMttce  1»4ttii9  a  lastitiif^  injury  to  the  laberitaiKKH  that  Wkfein^ 
Hut  mury  IB  net  pemitted,  even  by  the  ins«rtioaof  a  ^ 
^mUMt  in  the  Deed,  anthorising  the  commission  of 
WBflle.-  Such  a  clause  is  held  only  to  extend  to  waste  of 
^  vamor  character. 

So  in  Ufgrd^s  ca$€^  (11  Co.  49  a.,)  it  is  stated  that, 
-where  a  complaint  was  made  to  the  Parliament,  (35  Ed, 
i«,)  that  the  Bishc^  of  Durham  was  wasting  and  des- 
troyiBK  aU  the  wood  appertaining  to  his  church,  by  gir* 
img  and  selling,  and  ill-keeping,  and  by  erecting  foi*ges 
•f  iron  and  lead»  and  burning  coats  fcc,  whereby  the 
Church  would  be  disinherited,  he  was  inhibited  from  male** 
iBg  waste,  by  a  Writ  from  the  Chancery;  that  is,  by 
Ibe  ordinary  remedy  of  the  common  law  by  writ  of  pro- 
Idbition. 

nnie  prineipk  of  that  case  entirely  applies  in  this. 
Vbe  destroying  the  timber  was  not  the  less  waste  be* 
cause  it  was  consumed  in  burning  of  coals,  or  in  making 
iron  and  lead:  nor  would  it  have  been  less  so,  had  the 
iron  or  lead  been  taken  from  the  bowels  of  the  soil  iU 
9fi^«  That  would  have  been  precisely  analogous  to  the 
esBe  before  us,  as  the  water  manufactured  into  salt  Is 
taken  fhHn  the  premises.  There  is  no  dii^nce  in  prin* 
'  ^ple  between  the  two  cases. 

I  would  therefore  impose  some  restraint  upon  the  ap- 
pellees, as  to  wasting  the  limber.  I  would  have  some 
'  regard  to  the  interests  of  those  in  remainder.  PeriiapS| 
however,  the  quantity  used  by  King  in  his  lifi^time,  may 
Bot  aflbrd  the  proper  standard.  He  might  have  been  too 
'  Biggardly  in  the  use  of  his  own  timber,  rather  choosing 
fc  pdrcfaase  trettt  others  than  to  use  his  owni*— he  might 
ha:Ve  wanted  capital,  or  industry  to  carry  on  the  saIt-> 
works-  to  a  proper  and  reasonable  extent.  On  the  other 
tend,  he  might  have  been  too  profuse  in  the  use  of  hL| 
wood;  he  might  have  consnlted  his  fatwre  interests  too 
little.    The  actuai  state  of  the  maimfactiire^  eboj  muf 
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jteOT^  liiiYe  h^tn  afbcied^  at  tin  time  #f  Us  deaths  hf 
^^^      external  circwwianccB.    A  critamn  dependtag 

upon  ikeperMonal  ckaracter  of  the  testator^  or  ixgosi 
traiMtiMi  aad  ieetiiif;  circiuMtaaceB^  ia  of  too  iniocrtaii^ 
a  eharacter  to  be  resorted  ta  as  fimning  a  pMpar  stsni- . 
ard.  BeaideB;.  ire  bare  no  acconat  of  tha  fiuuMhf  0t 
the  w«odkuid»  ta  gnide  aa  in  the  present  inataace*  Tha 
vse  of  the  wood  may  he  extraTsgant,  or  otherwise,  a& 
cording  as  the  qnanHti/  of  it  is  greatnr  or  saiaUer.  I 
ivould  therefore  establish  a  criterion  as  ta  what  is  araa« 
sonahle  ase  of  tha  araod,  taking  into  conaideratloii  Ihe  in- 
terest of  Ito  remainder  nen,  as  well  as  of  ^  parfic«-> 
lar  tenbnts.  In  daii^  this»  the/aeft  shoafd  be  also  safN 
pUedy  as  ta  the  actmd  quantkf  of  the  iand^  and  tha  tim^ 
her*  It  can  safely  be  done,  under  the  directkui  of  tba 
Court  of  Chancery^  by  the  verdict  of  a  Juiy, 

As  to  the  right  of  the  Court  ef  Chancery  to  direct 
an  issue  in  such  cases^  it  ^n  not  be  doubted.  It  is  ex- 
pressly avowed,  under  like  circumstances,  in  the  M.  S« 
«ase  of  WUtan  v.  Braggf  cited  in  7  Bae.  294.  Norcan 
the  power  of  the  Court  of  Chancery  ta  model  and  lia^ 
the  exercise  of  the  power,  be  for  a  moment  doubted,  it 
exists  in  the  utronger  case  where  the  tenant  holds  the 
fr^nises  expressly  without  impeachment  at  waste.  This 
is  shewn  by  tha  case  of  Mraliam  v.  BuU^  cited  kt  T 
Mac.  290. 

I  will  consent  to  tiie  issue  I  have  proposed,  as  the 
best  means  of  graduating  and  adjusimg  this  matter  bet- 
ween the  parties.  I  will  take  care  of  the  iateresta  of 
the  tenants^  but  will  not  consent  that  the  haira  shauM  he 
deq^oiled  of  their  inheritance.  I  wiU  not  sanction  a 
proceeding  which  wiU  leave  them  no  stick  of  timber  to 
boil  salt  with,  when  they  shall  cmne  into  ponsessian.  I 
wiU,  not,  auftorise  a  caurse,  hi  relation  to  the  tract  of 
land  in  question^  (it  being  wholly  unfit  &r  caltiv*- 
tion  after  it  is  cleared,)  which,  in  edbct,  willdeatroy  ihe 
inheritance  itsel|^  This  circumstance,  iA  relation  to  tfae 
land,  is  not,  however,  nic$$$arf9  in  the  view  I  havt^ 
taken  of  the  auiytDct:  it  only  makes  mj  conehiaiavi 
strangior. 
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Attract  of  land  which,  after  it  is  cleared,  is  wholly  P«bbu^t, 
tmM  Rht  duitivatilm,  is  reitdcnd  a  non-entily  by  bdng  .^^.^^^^ 
90  cleared.    As  for  any  useful  purpose  to  the  remaind*     Fiadky 
er^man,  it  might  as  well  be  sunk  into  the  Ocean.    I^  the   g.  J*  ^ 
Umibet  ^hall  ever  be  renewed  upon  it,  it  will  not  be  in    wife  ud' 
kUaatt.    It  is,  perhaps,  DMMre  deteriorated  than  the  land     ^<» 
was,  (m  tihe  caae  quoted,)  whicb  was  destroyed  by  mak- 
ing brides  npen  it    That  land,  though  sunk  into  pits^ 
ttighl«tiil  have  been  boilt  upon,  and  have  answered  that 
INirpooe.     It  was  adjoining  London.    But  this  tract  is 
in  the  western   wilderness,  and  is  therefore  of  no  usa 
^  it  be  not  too  steep)  tor  the  purpose  of  habitation. 
£very  thing  decided  in  that  case,  {Bishep  qf  Lmidmi  t. 
IFcM,)  haMs  therefore  a  fortiori  in  this.    It  so  holds, 
also,  becanse    there  was  a  clause  of  impeachment  of 
waste  in  that  case^ — and  there  is  none  in  the  case  be- 
fiH*e  us. 

I  conclude,  by  repeating,  that  I  will  carry  my  view 
as  well  to  flie  heir  as  the  paHicular  tenant  I  will  con- 
sult flie  interest  ot  future  times,  as  well  as  of  the  pre- 
sent; and  thatf  especially,  in  relation  to  an  article  of 
Indispensable  necessity  for  the  subsistence  of  the 
people. 

This  is  ray  view  of  the  subject;  but  I  am  oveiruMi 
by  the  opinion  of  my  brethren.  That  opinion  gives  tha 
Judgment  of  the  Courtt  in  the  present  instance.  Th^i 
Judgment  is,  that  the  decree  be  aArsiedt  whard>jr  tha 
Ml  of  the  appellants  was  dismisaed. 


*156  aaptenie  &ourt  of  Appeals. 

pjjjjjj!^^  Selby  and  tvife  and  others,  against  Morgafi^tf 
1^^^  executors- and  others. 

A  testator  AMONG  otH^r  devised  and  bequests,  tfie  Wfll<*f  WU^ 
Sct^laad^^  ^^S^^  ^f  Berkeley  coimty,  (admitted  to  probatiii 
to  be  sow,  1788>)  contained  the  folbwinj^  clause  : — •4tcin^  as  them 
S*w/*yw^"  will  be  a  remainder  df  Land  not  already  willed,  it  im 
ifhich  u  i9  «  my  Will  that,  lohen  the  fimt  is  out  that  it  is  kaseifar^ 
^^n^  **  that  it  be  sold  to  the  higher  bidder^  and  ths  monetf  M^ 
to  be  divid-  c«  vided  between  six  of  my  children,  Abrahanip  George^ 
certain  chU^  **  ZoccheuSf  RoMgh^JSaruksmA  EUsomt^  to  them,  and  their 

dren  of  hi^  u  heirs  forever.*^ 
to  them  and  *^ 

thck  keirf  Before  the  term,  for  which  the  land  Ifi  the  said  clausa 
l"*^^  d^  mentioned  was  leased,  had  expired,  (but  after  the  death 
not  lapse  by  i)f  the  testator,)  two  of  the  said  devisees^  tiz,   Charge 

wy  ^^1?^^  ^^^^  C^**®  ^**  ^^^  ^®  "^^^  ^f  Edwatd  0.  mi- 
after  that  ofHamSf)  died. 

2ld  bdSr*  shortly  after  the  end  of  the  term,  Ihe  land  was  sold 
the  ezpim>-  by  Jibruham  Morgan  the  survivkig  Executor ;  and  being 
lease.^  butls  advised  that  the  legacies  to  George  Morgan  and  idoroA 
a  vested  m-  wWiomis  were  vested  interests,  and  did  not  lapse  by  their 

terest,  and  mt       w 

belonn  to  deaths,  he  paid  one  sixth  part  of  the  money  arisingJroqi 
MrcM^  ttie  sale  to  the  representatives  of  the  said  George  Morgan; 
tivf.  and  conveyed,  to  a  purchaser  from  Edward  0.  Williams 

husband  of  the  said  Saralh  part  of  the  said  land ;  which 
conveyanoe  the  said  WiUiams  accepted  in  satssfaction 
of  his  title  to  receive  the  said  legacyf  as  lawfalr^resen- 
tative  of  his  deceased  wife. 

A  suit  in  the  Superior  Conrt  of  Chancery  for  the 
Winchester  District  was  brought  by  9FaUer  B.  Seliy  and 
Eleanor  his  wife,  (who  was  late  Eleanor  Morgan  one  of 
the  devisees  aforesaid,)  Margaret  Morgan  and  others, 
widow  aikl  children  of  Zaedieus  Morgan  deceased,  and 
Ealeigb  Morgan,  against  Abraham  Morgan  the  surviving 
executor^  Edward  O.  JVHUams,  and  the  widow  and  chil- 
dren of  George  Morgan  deceased^ — the  plaintifi  (accor* 
ding  to  their  construction  of  the  will,)  contending  that 
the  legacies  to  the  said  George  Morgan  and  Sarah  IflZ* 
UamSf  lapsed^  by  their  deaths,  as  aferesaid,  bdore  ik% 
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had  eQqMred,  and  ought  to  be  reftiiided  to  ^  other  PsBWAmn 
(who  were  Uring  ^t  the  time  when  the  sale  was 


te  take  place  in  pursuance  of  the  Will,)  and  their  repre-   gelby  and 
setitatiTeB.    The  defendants  by  their  answers  maintain-       ^'^^ 
tA  a  cwittary  construction ;  the  facts  being  in  substance  Morgan's  ex- 
ai^reedon  both  sides*    Chancellor  Carr,  on  hearing  the  ^^otha^."** 
BUU  Answers  and  Exiiibits,  dismissed  the  Bill  with 
costs ;  and  his  decree, .  upon  argument  by  WickJiam  for 
the  a|4>ellants  and  Leigh  for  the  appellees,  was  affirmed 
by  this  Courts 


McBae's  executors  against  Brooks  and  wife.   ^«^«* 

^  February  96b 

1S18. 

IN  a  suit  for  a  legacy,  brought  by  Brooks  and  wife  ^  ^^  ^^^ 
against  Richard  JHcRae  and  Daniel  Eppes  executors  of  Uu^  where 
John  McBaejr.  who  was  executor  of  John  McRat  senr.  l^^tlxe^ 
Chancellor  Taylor  made  a  decree  as  follows  :«-«  cutors,  for  a 

"The  defendants  Richard  McRue   and   Dmiel  Eppes  mSe^ipon 
<«  admitting  that  their    testator    JaAn  McRae  jr.  had,  ^ci^  ^^fi^ 
^  in  his  lifetime,  in  his  bands,  niore  assets  of  his  testa-  ^^cknt  % 
**  tor  John  McRae  the  elder  dtceased  than  would  be  sof-  "^^^  ^P,. 
^  ficient  to  pay  his  debts  and  legacies,  and  that  a  snffi-  out  specify* 
«  dency  thereof  eame  to  their  hands  for  that  purpose  simce  t^h'ol*^' 
t^  ike  dasth  of  their  testator^  the  Court  thereupon,  (no;  cousiat  of 
w  requiring  a  report  of  a  Commissicner,)  doth  adjudges  JJh^p?^ 
»  order  aod  decree,  that  the  said  defendants  do,  oat  oj  perty;)  sucb 
<<  the  said  assets^  pay  to  tiie  phunttfib  the  sum  of  1061/.  Jhh^'lt^^ 
«  IS.  4.  With  interest  on  88«.  15-  6  part  thererf  from  ty  direct  that 

tiicv  Dav  tiifi 

^  the  7th  day  of  January  1814  till  paid,  and  tive  costs  ot  legacy  and 
«  this  suit,  1/  so  muck  thereof  the^  haroe  ;  if  rwi,  that,  ''^^^^^% 
**  Men,  <»rt  of  their  own  estates^  the^  pay  tlie  sameJ^  the  suit. 

The  defendants  obtained  a  Writ  of  Supersedeas  from  7^/L!^,if 
St  Judge  of  this  Courty  stating  three  reasons  in  their  Pe-  '<'  ^^^ 

j.^  .  thereof  they 

tition,  TIS:  have  f  if  n^ 

«4i4  0f  their  9WuaUU€9* 

2.  A  decree  against  executors  for  a  legacy,  tho'  made  upon  confession  of  aaset% 
^■nd  witblmtthear  ^xpittia$fy  demantkn^  bond  and  security  irofn  the  plaintiff,  is  yet 
e^von^eous*  if  it  do  not  require  such  bond  and  secunty  to  be  given  before  the  de- 
fefadsata  be  compelled  to  pay  the  legacy     1}  bee  StovaU's  executor  ▼.  Weodeon  and 


198  BitfrmM  tmrt  9f  i^ppe^. 

Wrnmwekwt^      1.  Beeattse  ike  4ecree  was,  that  ilf^  rttmiM  piijr  to  tlld 
^^^^'      ^aintiA  tbe  cmmi  in  qoeatf mi,  mU  of  ^  4uset$  of  lird* 


Hoiuctexe-  ^^^^<^>  (f  SO  much  thereof  they  had,  if  not,  then,  out  &f 
«**«*     their  entm  estates  ;  whereas,  they  were  advised,  it  ought 
jtoookt  and  oerUunlj  to  have  been  either  a  decree  ie  bonis  testatoriB, 
''^^      or  a  decree  de  bonis  propriis^  and  that  the  alternative  de« 
cree  rendered  in  this  case,  partaking  of  both  char- 
acters, but  properly  belonging  to  neither,   was  uncer- 
tain and  erroneous* 

2.  Because,  altho^  where  an  account  of  an  executor^s 
administration  id  directed  and  taken  in  chancery,  and  it 
shews  a  balance  in  money  due  on  his  administration  ac- 
count from  the  executor  to  his  testator's  estate,  it  is  pro* 
per  to  decrse  to  tbe  plaifttiff  bit  devuaid  iqpainst  tbe  <qi- 
ecutor  de  bonis  propriis  (accordii\g  to  the  resolution  of 
the  Court  of  Appeals  in  Moor^s  executrix  v.  Pergwon,  3 
Muf^.  421,  and  in  8hippard^s  exeesU^rv.  Stark  and  wiftf 
3  Mi/irf.  29,)  y^  where,  (as  in  this  case,)  the  Cotnrt 
proceeds  to  decree  upcm  a  general  admisnon  of  the  exo* 
cutors,  that  more  assets  have  come  to  their  hands  than 
sufficient  to  pay  debts  and  l^acies,  without  any  shfewin^ 
in  the  case  that  such  a^ets  consist  of  money,^ — in  such 
case,  the  decree  ougbt  to  be  ile  bonis  lesMorM:— ^nce  ttie 
nsHis  confessed  to  be  in  the  executor's  hands,  mbf  be  dho^ 
ses  in  adton,  or  other  assets  whbA  are  not  immediatd'^  at 
eommoMi,  instead  of  money,  whereof  die  decree  in  tiiis 
case  sapposes  the  assets  confessed  must  necessarily  be  ta^ 
ken  to  consist;  and  an  aneutor's  own  estate  and  pers^k' 
^uglit  not  to  be  subjected  to  satisfy  a  debt  or  le^*acy  of 
Jiis  testator,  unless  it  distinctly  appear  that  he  has  m 
Imlance  of  money,  of  hu  testator's  estate,  in  his  hands 
to  meet  the  claim ;  which  does  not  appear  in  this  case. 

3,  Because  the  said  decree  oantained  no  oHkir  or  prd^ 
vision  for  obliging  the  plaintiffs  to  r^mdf  in  eau  of 
Mts  afterwards  appearing  agaimst  the  estate* 

The  following  was  the  decree  of  this  court ! 

The  Dea*ee  is  erroneous  in  this,  that  bond  and  securi- 
ty was  not  required,  from  the  a^iellees  respectively,  to 
refund  a  part,  or  the  whole  of  their  legacies,  if  future 
claims  should  make  it  necessary. — ^Tbe  sanse  is  therefore 
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W¥WMd^  and  the  cMse  nmmifMi  miA  m  db«ctioa  that, 
in  the  deciee  <»  b»mtwt<V  wA  h<irf.aaAiecurity  bere# 
fpired* 


Abraham  and  others  agmmt  ]IIattbew»*   ^^^ml^* 

UPON  the  trial  of  this  oiuee^  wkkb  was  an  action    i    in  the 
fnpfineedon,  in  the  Superior  CohH  of  Ohio  County,  the^jjj;^^^^ 
Ckmrt  inatmcted  the  Jury,  that,  in  the  case  of  slaves  thb  8ute^ 
hiHMigkt  into  this  State,  ttom  any  of  the  United  States,^^^^ 
bdbrethe  Aei  of  1792,(1)  the  laet  of  the  master's  hav-  ststea,  be- 
ioeUfceiiiheMtliretHirtd  hy  Uwwithing  ten  days  af-^^,^ 
4w*  veoMvaly  would  be  wesunied  from  a  lapse  of  ttomty  f«et  of  th6 
f(tarBf0$uinmi  without  ekim  of  freedom  on  the  part  of i^g^  taken 
flH»«fai¥e$  ao  as  t&  threw  tiie  •!!««  profewMfi  on  the  P^i>^^^^^J|^^t^ 
itftfuii^  for  freedom^  but  this  presumption  might  he  met  kw,  wit^ 
oraTCHded  by  cffeunwtances.    The  Court,  being  thenj^^^*^^ 
to  direct  the  Jury  that  the  infancy  of  tlie  party  should  be 
»  cveuiastaAce  whidi  toowM  d^«««  that  i^^ 


te.gire  such  direetion,  but  told  the  Jury  that  in-  ywnwmtM- 
tecgr  WW  a  cmemMktm,  the  K^Mand  t^M  of  which  l^^t^ 
sboaMbelefttathenk  vkho«t 

A  verdict  was  thereupon  found,  and  judgment  enter-  in|  freedonn 
ed^  lor  the  ddhndant;  which  judgment  was  affirmed  by  ^o^  m 
Iho  C0«it  4if  Appeals!  the  record  being  sabmittod  by  the  the  ^pr^ 
•ppriknH'^  Coansel,  wilhwt  argument,  and  «ie  af^lee  ^^^ 

l»t  i^ppearklg.  dam   ikouH 

be  thrown 

(1)  NoU.    See  Acts  of  October  1778,  c  1^  1785,  c.  77.  h  5;  1792,  J^^^^ 

cA.  tn^  1803,  and  1814,  c.  103.  §  4.  Ss'"^? 

sumptioii 


mRrhe  xefalkd  by  eirttimtssiieif- 

3.  hifancy  of  any  of  the  slaves  is  not  conclusive  ag^nst  tne  presumpti 
iittmmiianiit  W b«  eomidertd,  the  vei^fa  «nd  e/^^  of  which  sheuld  be  left  to  th« 
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ON  the  sad  of  June  1807,  Danid  Bagb$  filed  in  th© 
^^^1^^  Clerk's  <^oeof  BuckiBgbam  Couaty  Court  a  Caveat, 
it  be  found  pjpeykMisly  c»atered  witli  the  Register  of  the  Land  office, 
waj^ed^y  ««ainst  tfie  issuing  of  a  Grant  to  Feter  Churramt  jr.  for 
die  parties,  4^9  a^res  Qf  land,  lying  in  the  said  County,  desoritied 
Ih^^n1ato.  iu  the  said  Caveaiaa  "being  part  of  a  survey  of  580 
turn  of  the  M  acres  of  land  surveyed  for  the  said  GuarofUf  on  tbe 
Graitt^from  •*  22d  of  February  iao6,  by  Jobm,  Pattermi  tbe  Cowi^ 
the  Com.     «  Surveyor;  1st,  because  the  original  entry  of  the  said 

monwealth  ^      7       ^  ,    .     ,    j    ^i         fj^.^o>  j» 

of  the  land  '^  Feter  Ouerrant  does  not  include  the  said  4«a  acres  #r 
iJ^^^ontrover-  ^,  j^j.  ^^^^  because  he  had  made  a  previous  survey  oa 
Stoned  by  "  bis  locatkm  aforesaid,  and  closed  bis  lines,  and  obtain- 
tec-  ^udK^   "  ^  f"^"^  *^  ^"^  surveyor  a  jdat  and  certificate  of  tbe 
nent^^ought  «<  said  500  acres  of  land  vrhich  did  not  iaduda  tite  - 
^  dl^''**  said  4ji0  acres;— 2dly,  because  Darnel  Bm^  <?1«^im 
ing  the  Co-  i6  title  to  the  said  480  acres,  by  virtue  of  an  entry  aade 
USdi  judg-    **  ^^***  ^^  ^*™®  Surveyor  on  tbe  lOtt  of  April  180i, 
mem  to  be    u  under  an  exchanged  Land  Office  Treasury  Wanwit, 
^o^aarr*^^"  bearing  date  the  8th  day  of  June  UOS,  No.  144*, 
,  in  Chancery  «i  granted  to  Bxchavi  Fhil^,  and  regularly  assigaed  ^ 
c^eat^    **  the  said  Daniel  Magby^  also  aa  ass^^ee  of  Mm  4ms 
may  be  ad-  *«  by  land  office  Treasury  virarrant,  dated  the  15tfa  dajr 
bri?ig  to  va. ''  of  June  1803,  No.  3622;  also  by  virtue  of  an  entqr 
cate  the  said  <,  „^ade  with  the  said  Surveyor  on  the  24th  of  Nove»- 
tolSt*  tb^^  "  her  1804,  as  assignee  of  Tlumus  FaUer$on  by  virtue^ 
may  issue  to  4*  a  Land  Office  Treasury   Warrant,  No.   3941,  dM«d 
in^  TJ^^^  «  May  26th,  1804,  and  surveyed  for  the  said  Danid  Bag* 
^^ence  of    ,,  ^  ^y  ^|j^  g^j  Surveyor,  December  18th,  1804:— Sdljr, 
ment  ^of  Sis-  <i  because  Damd  Bagby  claims  title  to  the  said  420  apras 
iid^ent^ft  "  of  'and,  by  virtue  of  an  entry  made  with  the  aame 
the  Caveat    *«  Surveyor  on  the  9th  of  March   1807,  by  Land   Offifia 
tiitt^event,  "  Treasury  Warrant,  for  420  acres  of  land,  grante^d  Id 

not  pro-  a  the  said  Daniel  Bagby,  and  bearing  date  the  4tb  i^ 
nounced  on 

acomparisoA  (i.)  Noto.  The  Gtant  offered  in  erlde&ee  in  4ttt case,  tii«uflib«ir* 
of  the  res-  .^^^  ^^  ^^^^  ^^  institution  of  the  Caveat,  was  founded  on  «  ^viar 
nSSSJof  the  «»^  ^"^  •«"^»  "•'  cat^o^f d.~but  the  opinion  of  this  Court  is  ex. 
^ti€8.  (1)     pressed  m  genend  terms,  that,  «♦  if  it  shall  be  found  &c,  \hA  «ie  ap. 

«  peUant  hasobtwned  a  Patent  for  the  land  claimed  by  the  appellee, 

^  a  judgment  be  entered  dismiitiDg  the  Cwveoi.** 
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<»Bi«reh  1M7,  N«.440d;  bj  yirtee  of  which  mM  oeve-  ^*^^^' 

^  better  title  to  the  aforesaid  land. 

A  Jury,  beteg  inpanelled  accorAng  to  law^  oa  the 
«•  lath  of  Mardi  1811,  the  facts  in  relation  to  the  con- 
^  ttkHmg  titles  of  flie  parties,  were  specially  fonndi  «s^ 
^  cgrt  tJUfaUawingf  luMch  C^uerrant  ike  CanmUee  fffetpi 
•mfir4he  oomd0rutwm  rf  the  Jury;  vik,  ^  that,  on  tike  Idti 
«^  iloy  of  OcMet  1800,  he  iM4e  m  entry  with  the  snr^ 
«  Yerjnop  of  Backinghan,  fbr  ^o  tiiommnd  acres  of  land, 
^  by  tbtHe  of  two  land  warrants,  mentioned  in  the  said 
'«  Entry  and  lodged  wifli  the  serveyor  sieoording  to  law, 
'«»  wMeh  mitry  was  intended  to  cover  any  vacant  land  ai^ 
^jOhiitKg  Ait  fwmaeelraet,  as  mentioned  in  the  said  en- 
«»t7^--'-41iat,  on  the  9th  of  Novemher  I80d,  he  renewed 
« tite  sane  entry  in  all  if  s  partsi  and  again,  in  like  man- 
^wft^  OK  the  14th  of  March  1804;  mA  no  eaveai  hath 
-^h^tti  entered  againrt  the  earner  that,  on  the  lOtti  ot 
^  April  1804^  Hve  himdred  acres  of  the  said  entry  were 
«<  dropped,  and  entered  elsewhere;  and,  in  like  manner^ 
•IV  n>  acres,  on  the  rtib  of  Noir.  1804;  that,  on  the  19tfaof 
m  JS3ag.  180^,  theSnrTQror  of  the  said  County  proceeded  to 
^  norrey  tte  said  entry,  and  caused  %  plat  and  certUicato 
^  wf  said  survey  to  be  made  for  faiiB  the  said  Shierranif 
«  amering  420  acta  ef  land  a^'irimng  the  $aid  furnace 
^  trae^9  and  cffotting  the  land  in  amtraverey;  against 

*  itMeh  suroeiff  no  caveat  hath  been  entered: — ^that,  in 
'^parsuance  of  Ihe  said  Survey,  and  Plat  and  Certifi- 
cate, the  Commonwealth,  onfheStd  day  of  March  1811^ 
^'kafft^  granted  to  the  said  Ouerrant  420  acres  of  land^ 
•*  being  the  land  daimed  by  the  Caveator: — ^that,  in  con* 
1«^4eqiienoe  of  the  entry  of  April  lOth,  1804,  and  of  ano* 
^  #Mr  entry  for  70  acres  made  the  rth  of  November 

''#^i*04,  the  surveyiMr,  on  the  7th  of  November  1804| 
^  made  m  mxtvey  of  570  acres  ot  land,  closing  the  samo 
'ff  by  tim  UaKed  lines;  and  that  the  said  two  lines  divide 

#  Hie  lnA9  (mniR'^dMiiided  in  that  plat  from  tiie  lan^ 
ee  cMrtikbie4  fat  flie  Gsve^tee's  grant** 

imj^  Ti»  SI 
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^1818*^'  To  establish  thesse  facta,  the  Ca?eatcc  offered  the  said 
Enti"  es,  Surveys,  Plats  and  Patent,  and  further  offered 
the  said  Patent  to  shew  that  tlie  land  claimed  by  the  Ca- 
veator was  not  waste  and  unappropriated: — but  the 
Court,  on  motion  of  the  Caveator,  excluded  the  said 
Patent  from  the  consideration  of  the  Jui-y,  "  as  being  ob- 
^<  tained  since  the  institution  of  this  caveat^  though  upon 
**  a  prior  entry^  and  subsequent  sttrvey,  which  was  not 
^  carveated;  the  Court  being  of  opinion,  that  tlie  patent 
^  ought  not  to  have  any  eflTect  in  the  trial  of  this  Caveat:^ 
whereupon,  a  bill  of  exceptions  was  filed,  in  which  the 
said  Entries,  Sun^eys,  Plats  and  Patent  were  set  forth 
in  hasc  verba. 

The  matters  of  law  arising  upon  the  Special  Verdit't 
being  argued,  the  Court  entered  Judgment  for  the  Ca- 
veator, "fliftt  he  recover  against  the  Caveatee  his  costs,** 

Upon  an  Appeal,  the  Superior  Court  of  Law  was  of 
opinion,  that  there  was  no  error  in  the  said  judgment, 
80  far  OS  it  went,  and  that  the  same  be  affirmed;  with  a 
farther  judgment,  *«  that  no  grant  issue  to  the  appellant 
•^  on  his  survey,  of  the  22d  of  Februaiy  1806,  of  five 
<*  hundred  acres,  for  420  acres  part  therebf,  comprehend-' 
«  ed  in  the  appellee's  surveys  of  December  21st,  1B04, 
«<  and  March  4tfa,  lSo7,  filed  in  this  cause;  and  that  the 
^  appellee  recov^  against  the  appellant  his  costs.^ 

From  this  judgment^  an  appeal  was  taken  to  this 
Court, 

BotUdin  for  the  appellant 

Upshur  for  the  appellee. 

February  28th,  1818,  Judge  Roane  deliv^ed  tk^ 
Court's  Opinion.  * 

The  Court  is  of  opinion,  that  the  judgment  of  ibe 
County  Court  is  erroneous  in  this,  that  t&e  survey  and 
ptttent  thereupon,  offered  in  evidence  by  the  appeUani,  tH 
•tated  in  the  Bill  of  Exceptions,  was  impropa*ly  reject^ 
ed;  and  that  the  Judgaient  of  the  Saperior  Coart^affim-'* 
ing  that  of  the  County  Courtis  erroneous.  The  same  M 
therefore  reversed  with  costs:-— and  Ihta  Court  -prboeed^ 
ing  &c«,  it  is  considered  that  the  judgment  of  the  County 
Court  be  reversed,  with  Costs,  and  the  cause  remandM 
to  the  said  County  Coui^  witfi  directions  to  that  Court 
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to  impanncl  aaother  Jury  to  ftnd  such  fuiilicr  facts  as  ^'*^^^^' 
may  be  deemed  material,  and  are  not  agreed  by  the  par^ 
ties;  in  which  trial  tlie  evidence  rejected  as  aforesaid  is 
to  be  admitted  if  offered;  and  if  it  shall  either  be  found 
by  a  Jury,  or  agreed  by  the  parties,  that  the  appellant 
has  obtained  a  patent  for  the  Land  claimed  by  tlie  appel- 
lee,  a  judgment  be  entered  dismissing  tlie  Caveat;  but 
such  judgment  to  be  no  prejudice  to  any  suit  in  Chancery 
wliich  the  appellee  ms^  be  advised  to  bring  to  vacate  the 
patent  aforesaid,  or  any  patent  that  may  issue  to  the  ap- 
pellant in  consequence  of  such  judgment  of  dismission; 
the  judgment  on  the  Caveat  being,  in  that  event,  not 
pronounced  on  a  comparison  of  the  respective  rights  of 
.  the  parties. 


TPh^  President  and   Professors  of  William 

aiid   Mary  College  against  Hodgson  and   DecWed, 

others.       -^  •»         "  *^  M.rch^3d. 

William' LtTDwliLi.  Lee  of  G^en-Spring  in  James    1-  Atet- 
City  County,  by  his  last  Will,  devised  and  bequeathed  to  S[e  Pre»i- 
<^  to  fhe  President,  Masters  and  Professors  of  William  dent  and 
<*  and  Mary  College,  and  their  successors  in  office  for- a  college, 
«  crer,    five   hundred    Winchester  Bushels  of  Indian  *"^  ^®*'* 

«  ,.*.--  ^     .,  .  successors 

«*  Com,  which  xs  to  le  paid  to  them  anntiaUy  on  the  25th  in  office  for- 
«<  day  qf  December,  for  the  use  and   benefit  of  a  free  bu»heu^ 
*<  school  to  be  established  in  the  centre  of  James  City  corn  **fbe 
•^  County;*'— adding  a  clause  in  the  fl)llo\\ing  words, !!  ^^,f^ 
Yfa;  «*  one  ihmsand  aeten  of  the  Hot  Water  Tract  of  Land  "  •»  '*<?  25M 
■*«  is  by  my  desire  io  ttand  pledged  forever,  for  the  fuix  !!  ^fforThe 

'    establish- 

"sup)K)ft  oF  a  free  school  directing  ^lat  1000  acres,  part  of  a  certain  tract  of  land, 
i9>4»e  luld  «ff  b^BicAesjMid  bounds  within  tw^va  nMntiwaften  bis  decease,  «  stand 
.fied^d/or  ever,  for  the  full  and  complete  execution  of  this  devise.  By  other  clauses,  he 
bequeathed  sundry  pecuniary  lepicies  to  a  large  amount;  dbecting  particularly,  in 
r^aA  imquasMU  .fl«rn»«nt  to  be  imde  ^  hi9  Execmtrt.  He  alw  emancipated  aU  his 
slavea,  and  devised  to  his  sUiers  aU  the  residue,  of  his  esUte.  U  wa«  decided,  that 
tMiMirJse  to  the  free  schdot  tvai  not  a  charge  upon  the  estate  iren^rally,  but  upon 


t6i  Bnprefliie  C^rt  of  itppmlt.  '     *^ 

tbe  Prcisi  ^'  VTiTHiK  •t'wBXTB  eiLLxiTDAm  MoirTHs  after  mjf  i^f 

dent ^nd  ^4€cea^.^* 
Professon  of 

William  and     The  Will  coiltalned  mmary  other  devlseft  aad  b6^ 

^lege  ^^  quests,  df  Which  seteral  wei^  peciiiiary  Mtf  td  a  toge 

V.        amount.    In  etery  instance  6t  a  pecuniary  legikrf ,  pqr-^* 

^^Se»r^  rociit  *«  fty  the  EocecdUrs,^  Was  particularly  directed.       = 

The  following  provisicMfs  were  mad^  ooncenMng  ttep 
testator^s  slaves:— <' Item,  ttky  will  atid  desire  is,  that  i^ 
^<  my  negro  slaves  may,  on  the  first  day  of  Jannaqr 
<<  next,  be  emancipated;  Ihat  those  who  har^  arrined  it 
« the  age  of  puberty,  and  who  chuse  it^  may  Itie  aHowUff 
**  to  settle  on  such  part  of  my  Hot  Water  Ittids  as  mj 
^^  executors  may  designate,  where  I  widi  comfortabto 
'<  houses  to  be  built  for  tlieili  at  tte  eafence  of  Wf  eitaUi 
'<  with  a  sufficiency  of  Indian  com  to  beaUowed/hMii 
'<  the  same  for  their  support^  one  year 9  and  timt  thejr 
^<  be  allowed  to  retain  such  tenemcmts  and  settlemeirtsy 
*<  for  ten  years,  free  from  any  l*ent  6r  bbarge  wbateye^ 
<<  I  give  to  Joe  a  Blacksmith  all  the  tools  hi  my  bl^k- 
f<  smith's  shop,  with  the  use  of  the  shop,  free  from  reii^ 
'  «  during  his  naturtO  life.  All  those  under  age  of  eighi- 
^<  een  years,  I  request  my  executors  to  remove  to  some 
^<  one  af  the  United  States  North  of  the  j^otowmacv 
<<  wl^re  they  may  receive,  such  an  edqcation  as  may  be 
'^^  suited  to  their  several  capacities,  attiie  expence  of  mw 
**  estatcj  by  which  I  trust  they  may  be  enabl^  to  acquire 
**  an  honest  and  comfortable  support.^ 

All  the  residue  of  his  estate,  whetiier  real,  persondl 
m  mixed,  not  heretofore  in  this  Instrument  devisei,  wab 
given  to  his  sisters  Portia  Bbdgson  and  Comdia  Let^  tb 
Jhs  equally  divided  between  them  and  the  heirs  of  Aefr 
•bodies  forever,  &c.,  with  a  contingent  limitation,  by 
uriiich  the  same  might  ultimately  vest  in  Ben/ty  Let  eld- 
est son  of  General  Henry  Lee^  and  bis  heirs  foreVer.      | 

The  President  and  Professors  of  William  kM  Marj 
College  filed  their  Bill  in  the  Superior  Court  of  Chan- 
cery for  the  Richmond  District  against  Wimtm  Ibig* 
mh  (who  alone  qualified  as  Sxeeutor,)  and  the  said  re- 
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liftUe  ftr  the  amnai  delivery  of  the  Con  baqueatbed  to  ^J^^^ 
the  CoUc^;  aad  ttwd  the  pledge  tf  oo^  tboiisaiid  acres  The  PresU 
Ql  the  Hot  Water  Tract  of  Land  was  only  wi^drfitfon-^^JPssSbof 

ai  se0«ri^.  WilUam  and 

The  defendants  by  their  answers  insisted,  that  the  ^^^"^^ 
Cc«iplai«ants  had  bo  right  to  demand  payment  out  of  v 
any  other  part  of  the  estate^  but  that  the  said  legacy  ^"^Ji^ 
^IB^  to  be  held  amd  taken  as  a  rent,  or  annual*  to  be 
msed  9ut  of  tbe  said  land;  and  that  the  Executor  had 
4^aM^  the  said  one  thousand  acres  to  be  laid  off  for  the 
fse  of  tho  Complaiaaiits  under  the  said  bequest*  but 
^|tfy  had  not  been  willing  to  receive  tbe  same* 
V  Tb9  cause  was  finally  heard  September  24 tb,  1808* 
IpibM.ChanceUor  Tjlyju^m  <<  being  of  opinion*  that  the 
^  ^»00.  hi«ihelai<tf  Iiiilia»  com  devised  by  the  said  testa^ 
If  terto  thf)  pliuntiffs  fior  the  use  and  benefit  of  a  free 
9  9fbwl  to  b^  ea^ablished  in  James  City  County*  should 
;<he.chaii;ed  on  the  said  one  thousand  acres  of  land 
M4v4gr^  and  not  on  the  whole  estate  of  the  said  testator* 
<<.^|t  i^  might  depriye  some  or  all  of  the  manumitted 
^.#}ay£a  of  the  testator  (^  that  liberty  secured  to  them 
f<  bj  his  benevolence  and  hamanity*  which  is  supposed 
^^  to.  have  been  an  act  no  less  meritorious  than  the  estab- 
**  lii^^iment  of  a  free  school;  and  if  to  deprive  ilietn  of 
^  their  freedom  would  be  against  the  clear  and  obviouq 
^.intention  of  the  testator,  it  is  supposed  equally  clear* 
«  upon  principle,  that  other  objects  of  his  bounty  should 
^  not  be  disturbed;"  and  it  being  admitted*  by  the  plain- 
^1^  that  the4>ne  thousand  acres  of  land  in  the  bill  men- 
jjioned  bad  been  laid  <^  and  allotted  by  the  defendants 
xtp.^  plaintiffs  agreeably  to  the  last  Will  and  testament 
^^1^  ,aaid  WHiuun,  L.  Uc}  it  was  therefore  decreed, 
J^at.the  Billf  so  far  as  it  required  satisfaction  out  of  i)ie 
JJH^..  f9aia  of  the  testator's  estate,  be  dismissed  wiA 
OMta.  And  this  decree  was  affirmed  by  the  Court  of  A]^- 
^1^^  ^  the  3d  of  March*  1818. 

•  'Mi     :■.,.. 
•it—.-..  .  J..       .       '         . 
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Decided* 

^^s?^      The  Bank  of  Virginia  againgi  Ward. 
1.  Tbtte-     UPON  an  apmeal  from  a  Decree  of  the  Superior 

HA  /iiic  own* 

erofn  bank  Coort  of  Chaiicery  for  the  Richmond  District 
note,  having  r^^^^  g^jj.  ^^  brought  by  FisUbadc  and  Ward  mer* 
tone  half  cbfliitiB  and  partners  carrying  on  trade  at  the  town  of 
th^^i^^  Jefferson  in  the  Oouhty  of  Cttlpeper,  against  the  Prest* 
which  has  dcnt^  DirectoiiB  and  Cbinpa)iy  of  the  Bank  of  Virginie, 
^"  fronT  ^  recover  a  balance  claimed  by  the  plaintiffs,  on  »tlie 
or  it  lost,  ground  that,  having  occasion  to  make  a  remittance  ct 
mwid^™^"  money  to  thommn  and  Maris^  their  correspondents  in 
nentfrom  Philadelphia,  they  divided,  by  cutting,  four  notes  on  the 
iiy  Srt\jl^  Bank  of  Virginia,  (the  numbers,  dates  and  sums  of 
it*8  amdunt,  money  being  particularly  described  in  tlie  BUI,)  inelosell 

quc^^if  ^^  '^^^  ^  ^^^  "^*®  ^  *  ^^^^  addressed  to  the  said 
Ao^dNr  ^  Thomson  and  Jdarv^  Philadelphia,  and,  on  or  before  tfanp 
j;^''btf'5th  of  January,  1811,  put  the  said  letter,  with  thb 
he  iaentitlcd  halves  of  Baid  notes  inclo^d,  into  the  Post  Office  at 
the  whole  a-  Jefferson,  Culpeper  County,  to  be  conveyed  with  the 
mount  of  he  ^ail  accoirding  to  it's  direction;  but,  ns  the  plaintiflh 
satitfying  Were  informed,  the  said  letter  and  half  notes  never  reach- 
!^*^r®^ed  the  said  lliomsm  and  Mdris,  but  were  lost  andde* 

toe  Tenty  cm 

the  aboTc  stroyed:  that  the  said  Notes  amounting,  in  all,  to  three 
toSS/tfny*  hundred  dollars,  of  which,  tlirce,  amounting  to  two 
them  by  the  hundred  dollars,  were  payable  at  the  Office  of  Discount 
aCowi^^  and  Deposit  of  the  Bank  at  Fredericksburg,  the  plain- 
Equity,  and  ^g  ^j^^^jp  waiting  a  reasonable  time  to  sec  whether  the 
either  case,  said  half  notes  could  be  found,  and  having  given  noticx? 
aMtidTactory  f  ^^  j^gj,  ^^^  ^^e  President  of  the  Bank  at  Richmond, 
«ndemnity»     "■   **•  »  ,      «  .    n         ••  j  •  ■ 

to  secure  the  immediately  after  being  informed  of  it,)  applied  to  1m 

ft!tS^*K!r"*  agents  of  the  said  Bank  at  Fredericksburg  for  pay- 

<rom  the  ap.  ment  oT  tlic  said  notes,  on  or  about  the  4th  of  Msu*cli 

wS^t^nff    1^^^»  ^^^  offered  to  glvc5  the  said  President,  Directors 

up,  of  the     and  Company    bond  and    security  to  indemnify  them 

JJJ^J^'J^^^against  any  claim  which  might  thereafter  be  exhibited 

against  them,  on  account  of  said  notes;  producing,  at 

tlie  same  time,  the  otlier  halves  of  said  notes,  which 

tliey  the  plaintiffs  retained;  whercuiKm,  the, sai^  agents 

roftisod  to  pay  the  said  notes,  but  paid  one   half  of  tliA 
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three  pajrable  at  Fredericksburg;  that  is,  one  hundred     March. 
doIlaj*s;   and  informed  the  plaintifTs  that  tlie  balance  ^^^.^^-^ 
would  be  paid,  probably,  when  a  sufficient  lapse  of  time  The  Bank  of 
had  passed  to  create  a  strong  presumption  that  the  dther    Virginia 
halves  of  the  said  notes  were  destroyed,  or  would  never     Wwd, 
appear;  whereupon  the  plaintifls  delivered  up  the  halved 
ftey  had  retained  of  tlie  said  three  notes  payable  at  Fred- 
ericksburg; that  the  plaintiff^  applied  again  to  the  Presi- 
dent and  Directors  of  the  Office  of  Discount  and  De- 
posit at  Fredericksburg,  through  a  friend  and  agent, 
and  requested  payment  of  the  residue  on  said  notes,  and 
'again  oflffered,  as  before,  bond  and  security  of  indemnifi- 
cation; when  the  said  President  and  Directors  declined 
civiiig  any  answer,  until  they  could  consult  the  Presi- 
dent and   Directors  at  Richmond,  wlio  afterwards  di- 
rected ttiat  no  farther  payment  should  be  made. 

The  plaintiflTs,  therefore,  prayed  such  relief  as  would 
be  just  and  equitable;  exhibiting,  with  their  Bill,  a  paper 
which  they  alledged  was  the  half  of  one  of  the  glOO 
notes,  (tlie  only  one  remaining  in  tlieir  possession,)  and 
repeating  their  offer  to  give  the  Bond  of  indemnification, 
with  such  security  as  the  Court  should  approve. 

The  President  and  Directors  of  the  Bank  filed  their 
answer,  under  the  common  stial  of  their  corporation;  re- 
qidring  Hie  plaintiffs  to  prove,  that  they  were  proprie- 
tors of  the  notes,  and  sent  the  halves  fjt  them  by  mail, 
tfs  they  alledged: — ^insisting,  however,  that,  if  such  proof 
dkmld  be  exhibited,  the  plaintiffs,  by  cutting  the  said 
iwtes  in  twain,  and  thereby  disabling  themselves  from 
producing  the  whole  notes,  had  voluntarily  destroyed 
t&eir  own  securities,  and  could  not  resort  to  the  Bank 
ibr  payment: — ^that,  if  the  Court  should  be  of  a  Afferent 
opinion,'  yet  the  Bank  was  not  liable  to  pay  the  money 
upon  their  producing  the  haVoes  ofdy  of  the  said  notes; 
1st,  because  innocent  holders  of  the  other  halves  might 
with  equal  propriety  demand  it  likewise;  and  the  com- 
plainants, by  tlie  act  of  cutting  the  notes  in  ttv^o,  may 
lutve  contributed  to  bring  such  innocent  holders  into 
diiSculties: — Sdly,  because  it  would  not  be  in  the  power 
*f  the  Bank  to  guard  against  surprize,  as  it  would  be 
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MiRCH^     impossible  tq  identify  the  correspondent  bi^v^;  for  ths 

^^^^^^  dates,  numbers  and  letters  of  the  halves  piyduced  will  fit 

ftie  Bank  of  the  same  denominations  on  any  other  notes,  or  halves,  of 

Virginia    ^  similar  description,  as  we}l  as  those  from  which  the 

VTanL      halves  produced  by  the  complainants  were  taken. 

The  ddendants  fiirther  answering  said,  that  the  pay- 
ments made  to  the  plaintiffs  by  the  ojfice  of  discount  and 
deposit  in  Fredericksburg,  were  without  the  knowledge 
of  these  defendants  or  their  predecessors,  and  therefore 
did  not  oblige  the  Bank  to  make  farther  payments;  in- 
stead of  which,  the  plaintiffs  ought  to  refund  the  mon^ 
already  received  firom  the  said  office  of  discount  and  d^ 
posit. 

The  pl^tiffs  replied  generally,  and  took  a  depositioii 
tending  to  prove  that,  in  fact  as  alledged,  they  had  poi 
into  the  mail  a  letter  containing  the  half  notes  depcnibed 
in  the  Bill;  but  no  proof  was  exhibited  that  the  said  k^ 
ter  and  half  notes  were  stolen  or  lost,  or  failed  to  come 
to  hand  as  directed.  They  proved  also  their  oflfer  to  iB- 
demnify  the  Bank. 

The  defendants  filed  the  affidavit  of  IFiUiam  AWesfr- 
vi$9  (read  by  consent  of  pi^iies,)  in  the  feUowi^ 
words:— «  The  half  of  a  note  of  the  Bank  of  Vijcgiiiia 
<<  for  one  hundred  dollars,  filed  in  the  Superior  Court  isf 
^<  Chancery  in  the  suit  FUhback  &c.  agaimt  the  Bqak  gf 
«<  Virginia,  being  shewn  tome,  for  my  c^iaioa  ^8  to  the 
«  power  of  the  Bank  to  discrimina^te  between  tfie  Pt^ 
**  hand  half  of  thisnote,  and  the  rig)it  hand  hi^  of  o^hunr 
«  notes  of  the  same  description;  I  hereby  curtify  thft 
<^  notes  of  the  Idnd  in  question  are  filled  with  on^  nmi- 
4<  her  only  on  the  left  side;  that  <me  hundred  sheets  or 
<<  four  hundred  notes,  are  of  the  same  da1ie»  wbicA  dale  is 
<<  on  the  right  hand  side.  By  omparing  tte  nambcni 
^<  and  dates,  it  can  be  ascertained  by  the  Bank  Begistery 
<<  whether  or  not  they  agree  as  to  a  given  hundred  sheets; 
^  but,  there  being  no  other  mark  of  discrimination,  if 
<^  notes  be  cut  exactly  alike,  the  half  of  one  note  will  fit 
<<  the  halves  of  three  hundred  and  niee^  nine  other 
^^  notes,  besidefl  it's  real  correqponding  half. 

yfu.  Mjnuwvis. 
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ebancellor  Taylor  decreed,  fbat  the  defendants  pay     *^"^ 
to  Uic  plaintMr  ff'ardf  (the  surviving  partner^  FUhback  ^^.,,^,.,^ 
being  dead,)  the  sum  of  two  hundred  dollars,  with  in-  The  Bank  of 
terest  thereon  from  the  xrth  day  of  September  18U,  'till    "^W^ 
paid,  and  the  costs:  but  the  effect  of  this  decree  was  sus-     Wi»rd; 
pended  until  the  plaintiff  sliould  enter  into  bond,  ¥dtb 
good  security,  in  the  penalty  of  four  hundred  dollars^ 
with  condition  to  indemnify  the  defendants  against  the 
claim  or  claims  of  any  persons,  who  might  hereafter 
claim  against  them,  in  consequence  of  having  the  pos« 
session  of  the  halves  of  the  notes,  in  the  bill  mentioned^ 
and  which  were  alledged  to  be  lost  or  destroyed. 

From  this  decree  the  defendants  appealed* 

CnUforthe  appellants* 

Oreen  for  the  appellee. 

Judge  RoAKE  delivered  the  Court's  opinion,  as  fol* 
tows:— -The  court  is  of  opinion,  that  the  bona  fide  own* 
er  of  a  bank  note,  having  transmitted  one  half  thereof 
ty  liie  mail,  which  has  been  stolen  therefrom,  or  is  lostt 
can  not  demand  payment  from  the  Bank  of  any  part  of 
It's  amount,  in  consequence  of  holding  the  retained  halfi 
IHerdy;  but  that  he  is  entitled  to  demand  the  whole 
amount  of  the  said  note,  on  satisfying  the  Bank  of  the 
ytfity  of  the  above  facts,  or  estahliehing  them  by  the 
judgment  of  a  Court  of  Equity,  and  giving,  in  either 
ease,  a  satisfactory  indemnity,  to  secure  the  bank  against  . 
Mure  loss  from  the  appearance  and  setting  up  of  the  ^ 

•fter  half  of  such  note,— But  the  requisite  proof  does  not  ^ 

'exist  in  ^tut  case  befbre  us;  the  half  notes,  on  which  the   ; 
Itt  to  founded,  not  being  epecfJicaUy  and  satisfadorUy   i     . 
Hmttykdf  09  ihe^eounterparti  iff  the  halvee  trqnemittedf 
fer  want  of  which  proof,  the  decree  is  to  be  revej^t 
«4ilie  bill  fttsmiased. 
r   TOJW  vf,  9f  "  •"   .  /I 


ITO  8uprem€  Ccuatl  ef  Jtpp$id^ 


^^>ecid^  Spindle's  administratrix  agaimt  Miller's  ei^ 

•larch  lOtfa. 

1818.  eeutore. 

1.  An  IN  mi  action  for  breach  of  Covenant^  brouglit  by  the 
for  the  sale  appellees  against  Lewis  SpindUf  the  declaration  con- 
2^?*"^ .  t  ^*"^^  ^^  Counts^  each  stating  certain  ai-ticles  of  agree- 
the  Vendor  ment  under  seal,  made  the  5th  of  February,  1807,  be- 
Mdlxe"?ute  *^^^^"  •'^^^  •^^"^  (testator  of  the  plaintifis,)  and  the 
deeds  of  defendant,  by  which  the  said  MUer  bound  himU^  to 
Sd  the"ven-  ^^^  ^^^  execute  deeds  of  conveyance  fop  a  certain 
dee  shaU  tract  of  land  which  he  had  sold  to  the  said  SpindUf  on 
^I'^th^ex.  the  following  terms;  "  viz,  that  the  said  LtwU  Spindle 
ecuHon  of  the  u  bound  himself  and  his  heirs  to  pay  to  the  said  Jame$ 
part  of  the  ^*  MiUer,  m  the  day  qf  the  execution  of  the  deeds  of  cm*^ 
purchase  <<  veyafice  for  the  said  land,  the  sum  of  six  hundred 
ffive  bonds  ^^  pounds,  and  to  give  his  own  (the  said  Lewies)  boiid» 
for  the  bal-   44  or  other  bonds,  approved  of,  and  assigned  by  hun^  £pr 

ance^assoon       ,      .    ,  '    rr  ....   ^^  , 

asthequan-  <^  the  balance,  whatsoever  it  might  be,  as  soon  as  tb^ 
Dwei'to'bc  "  <iuwitity  could  be  ascertained  by  an  accurate  survey 
a  certain  "  of  the  same,  which  was  supposed  or  estimated  to  con- 
a^so'c^  ''  ^"  ^^^^^  ^^  hundred  acres,  at  the  rate  of  forty  shil- 
be  ascertain. « lings    per  acre>  the    price  agreed  on  by  the  said 

edbyanac.,^       ^      „ 
curate  sur-     *' PWT^es. 

Tey;  the  veil.     In  the  first  Coont  it  was  said  in  substance,  tbajt^  1^' 
bound  to^     M  accurate  survey  of  the  land  aforesaid  made  on  the     - 
nuke  the  «ud  day  of  in  the  year  1  the  quantity  of  the 

gi^rboi^'sft^  was  ascertained  to  be  651  actesi  of  wbiph  tliedf;^ 
for  the  bal.  fendant  then  and  there  had  noticri  that,  on  the 
SJ^*ve1Idor   day  of  in  the  year  at  theCounty  aforesaid^ 

^^  ^^  ^^  ^^  ^^^  testator  of  the  plaintiffs  did  well  and  trujlf 
or  tendered  execute  unto  the  said  defendant  a  deed  of  bai;gain  and 
the  Convey  ^^  ^f^  ^^^  ^j  ^^U  ^r,^  f^j  convey  to  him  th^.saU 

^^i^tand.    Lewis  all  and  singular  the  premises  sold  "by  Idm  the 

ing  a  tunrey 
ascertaining 
the  iquantity  ol  the  land  has  been  made. 

2.  If  the  tema  of  the  agreement  be,  that  the  vendor  biiida  AtiRs#{f  to  ifca3cetb« 
conyeyance,  and  the  Tendee  h\n6»hinuelfand  huheirt  to  make  the  payment,  Scc^on 
the  datf  ofthf  erecuttm  9/  the  comfeytmoe;  and  no  conveyance  be  matk  or  tendered 
hythe  Vendor  mkUlifh^,  the  rendee  is  not  bound  tD  accept  a  Coif^flWCe  from 
lua  heirtt  but  may  waive  the  contract  altogether. 
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saUfimmiiffV^  to  the  said  defendant,  or  agreed  to  be     Maicv, 
arid  <♦  by  the  »md(l)  plaintiffs''  to  the  said  defendant;  and   ^J^^^ 
ttat  he  did  in  all  things  perform  the  covenants  and  agree-  gpindl^'sad- 
Bents  which  in  and  by  tiie  said  articles  he  was  bound  to  mimatfatrix 
perform  on  his  part  &c.;  but  the  defendant  had  broken  nuier's  ex- 
the  same,  in  this,  that  he  did  not  pay  to  the  said  testa-     ccutors, 
tor  of  tiie  plaintiffs  on  the  day  of  the  execution  of  the 
deed  of  conveyance  for  the  said  land,  tlie  said  sum  of 
six  hundred  pounds,  nor  at  any  time  give  his  own  bond 
tec.  for  the  balance  of  the  purchase  money;  &c« 

The  second  Count  stated,  that  the  said  James  MitUr  in 
his  lifetime,  viz,  on  the  day  of  in  the 

year  »  caused  to  be  made  an  accurate  survey  of 

the  said' land,  whereby  the  quantity  was  ascertained  to 
be  acres,  of  which  the  defendant  then  and 

there  fead  notice;  that  the  said  James  MUtr  having  de- 
]parted  this  life  before  the  execution  of  Deeds  of  Con* 
veyance  of  the  same  to  the  said  Lewis  Spindle^  leaving 
Etij(MbetI^  his  widow,  and  his  children  WUUam  MUer  and 
oOers,  (named,)  his  heirs  at  law;  fliey  the  said  EUza^' 
hethf  WiUtamf  &c.,  in  pursuance  of  tiie  said  articles, 
€Msed  to  be  prepared  good  and  valid  Deeds  of  Convey*- 
ance  of  the  premises  in  the  agreement  mentioned,  and  on 
the  day  of'  at  the  County  aforesaid, 

dii^  executed  the  said  deeds,  and  then  and  there  tendered 
ike  same  unto  him  the  said  Lewis  Spindle^  and  then  and 
tiiere  required  him  to  pay  to  tiie  said  plaintiffs  the  said 
smn  of  600^,  and  to  give  his  own  bond  &c.  for  the  bal- 
ance; yet  the  defendant  &c,;  charging  the  breach  on  his 
part^  in  like  manner  as  in  tiie  first  Count,  and  that  he 
rdhsod  to  accept  the  deeds  so  tendered. 

The  defendant  pleaded,  «« Covenants  not  broken;'* 
after  which  he  died,  and  the  suit  was  revived  by  scire 
fadas  against  Ihs  administratrix* 

A  trial  wa/i  had  on  tiic  issue  joined,  and  verdict  found 
for  the  plaintiff*  for  1302^  damages,  <«  tiiat  being  the 
•«  principal  sum  due,  with  interest  thereon  from  the  24th 
•*  day  of  September  1808,  until  paid;^'  which  vcitlict 
was  modified  by  consent  of  parties,  so  as  to  read  as  fol- 
lows:—«  We  of  tiie  Jury  find  for  the  plaintiffs  702*. 

(1)  Note-    So  m  the  transcript  of  the  record. 
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Itmi^  *€  damages,  that  being  the  principal  sum  due  wi(fa  iniei*' 
,^^,^^^  '•  est  thereon  from  the  24th  day  of  September  1808,  upm 
8j^dte^8  ad.  ^'tiie  first  Count  of  Uie  declaration,  if  the  Court  shaS 
*'**'^^^^**^  *<be  of  opinion  that  Lewis  Spindle,  under  tiie  contract 
ll^er^A  et*  <<  in  the  declaration  mentioned,  was  bound  to  give  Mil 
ecutoMi  <^  ^^^  bond,  or  other  bonds  approved  of,  and  adsigneA 
^*  by  him,  to  James  Miller  for  the  balance  of  tiie  purchase 
^<  money,  after  deducting  6001.  part  thereof,  upon  Hie  tOh 
*<  certaining  the  quantity  Of  land,  mentioned  in  the  coit* 
*<  tract,  by  an  accurate  survey  of  the  same,  of  which  IM 
«<  said  Spindle  had  notice,  but  disapproved,  vMhont  any 
*«  tonteyancefor  the  said  land  ever  having  been  made  «r 
*f  tendered  5y  the  said  Miter  to  the  said  Spindle.  And  Hit 
*<  the  second  Count,  we  find  for  the  plaintifili  ISO^ 
*<  damages,  that  being  the  principal  sum  due;  and  tiyii 
«  Interest  is  to  commence  thereon  from  tiie  34th  day  ^f 
^'  September  1808/'  And  the  parties  agreed,  tiiat,  if 
the  Court  should  be  of  opinion  that  the  action  Was  sus- 
tainable under  the  second  Count,  judgment  should  ke 
entered  thereon  for  tiie  plaintiflk  according  to  the  findiiig 
of  the  Jury;  (saving  to  the  defendant  tiie  benefit  of  cei^ 
tain  exceptions  filed  in  liie  cause,  in  as  full  and  ample  « 
manner  as  if  the  fi)regoing  modification  of  flie  verdict 
Und  agreement  had  not  been  made;)  and  judgment  in 
that  case  be  entered,  on  the^r^i  Count,  for  the  defiemd- 
Imt: — ^but  if  the  Court  should  be  of  opinion  that  tte 
plaintiff*'i9  action  was  not  sustainable  on  thesecond  Coaiitf 
then  judgment  should  be  entered  on  Hie  first  Count,  (br 
tte  plaintifl^,  or  defendant,  according  to  Hie  opinion  of 
the  Court  upon  the  above  modified  finding. 

The  Circuit  Court  was  of  opinion  that  Die  law  was 
fcT^e defendant  on ^ejtrst  Count,  and  fertile  ptatntifft 
on  the  second  Count.  Judgment  was  Hierefore  entered 
for  13021.  wiHi  interest  thereon  from  the  24th  day  of  Sep- 
temb^  1808  'till  paid,  and  Costs*  From  which  Judg- 
ment the  defendant  appealed. 
Stanard  for  the  appellant, 
Oreen  for  the  appellee. 

Judge  RoijfB  pronounced  the  following  opinion  of 
this  Court 


Jk  the  42it  JRhit  ff  the  CcmnumWcaUL  173 

XIk&  .C«nrtis  of  opuuon  tbat^  upon  the  true  construe-     Mibci^ 
tiwi  of  tbe  aipreemeat,  as  stated  in  the  declaration*  the  ,^^^„.f!^ 
Iistrtor  of  the  appeellees  was  bound  to  malie  or  tender  spindle's  ad- 
Ik  owrejaBce  for  the  land  sold,  \vhereuponhe  would  be  mlniatratriz 
sntitlbd  to  receive  and  recover  the  600L  stipulated  as  the  mun^s  e»* 
lest  payment  therefor;  and  that,  upon  hjs  also  ascer-    ecutors. 
taimng  the  quantity  of  the  land  by  a  survey,  he  would 
^ve  been  farther  entitled  to  the  bonds  stipulated  to  be 
given  or  assigned  for  the  balance:  but,  it  being  found 
Jqr  tJbe  verdict,  as  modified  by  the  consent  of  parties, 
that  BO  such  deed  was  ever  made  or  tendered,  the  Court 
k  ^4ifim9U  that  that  balance  is  not  due  or  recoverable, 
jwder  the  agreement,   althoi^  a  survey  ascertaining 
the  sane  has  been  made;  and  that  the  judgment  of  the 
Sqieriar  Coort,  upon  the  first  Count,  for  the  appellant, 
isosvrect.  ^ 

The  Gonrt  is  further  of  c^nion,  that  tiie  said  agree* 
m0ol  provides,  that  the  said  conveyance  should  be  made 
^.ibe  said  testator  hinudf^  and  not  by  his  heirs;  a  re* 
•IrietioB  the  i4>peUant  may  have  good  reasons  to  insist 
on,  and  had,  therefore,  a  right  to  insert  in  the  contract; 
•ad  that  this  construction  is  not  varied  by  the  circum* 
flftance  that  the  penal  part  of  the  agreement  extends  to 
sndi  heirs:--*and  the  second  Count  in  the  declaration 
having  admitted  that  uo  such  conveyance  was  made  or 
tadered,  by  the  said  testator,  the  Court  is  of  opinion 
HuA  Ae  same  makes  no  case  whereon  the  appellees  are 
oitiUed  to  recover,  although  it  is  stated  therein,  that 
C^Hveyances  were  made  and  tendered,  for  the  premises, 
by  the  widow  and  hears  ,of  the  said  testator* 
<  The  jirigroent  of  the  Superior  Court,  on  this  Count, 
is  tiMieJEi9iffe  to  be  reversed,  and  entered  tor  the  appd- 
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mS^tSi;       Timberlake  and  wife  against  Gmireft. 
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IN  detinue,  instituted  by  the  appellants  a,g^ii8t  the 
teix  be.  appellee,  it  appeared  from  a  special  verdict,  that  the 
2crt^*^^  plaintiffs  John  Timberlake  and  Margaret  his  wife,  (l«tf 
slaves  <  W  Margaret  ^Uen,J  and  Patsy  Men  an  infant  by  GanrM 


«  creMe"to  ^^^^  hcT  guardian,  claimed  the  slave  in  the  declaratiw 

*<  her  ne-      mentioned,  under  the  following  clause  in  the  last  Will  of 

"toWm^MS'^^^^V  ^oolfolk  deceased j  viz;  «*Igive  unto  my  beIovi(4 

•*  hk  heipi    «  nephew  John  Men^   the  following  negroes,  to  wit;** 

•*  bSu  in '     (inserting  their  names;)  "  them  and  their  inereascM  him 

**  case  he  ««  and  his  heirs  forever;  but,  in  case  it  should  please  Grqd 
•*  should  die  m-  ^ 

•*  without     ^^  for  him  to  die  witliout  heir,  then  and  in  that  cmc,  it  ifl 

"  ^',4*^  **  ™^  ^  ^^'^  ^^^^  '  '^*^^  given  him,  to  be  eqmUly  divi4i^ 
••eoiCftobe  ^*  between  my  two  nieces  Margaret  Alien  and  Pa/«ff  «^ 
•«3^A«?"  tetf  *  and  that  the  defendant  Graves  was  in  posses«ipn  of 
«<  twieen  her  and  claimed  the  said  slave  by  purchase  from  John  JiUak 
^  ^Tjfcr  T  ^®  ^^^  devisee,  who  died  without  issue  before  the  inati* 
"  and  P.      tution  of  the  suit. 

^.  •This  was  adjudged  a  good  limitation  over,  upon  J.  A*9,  dying  with 
out  issue  at  the  time  of  his  deatn.  to  M,  A,  and  P  A.  who  survived  him;  on  the 
ground,  that  the  devise  over  to  the  nieces  was,  to  them  merely,  and  Mt  to  them  and 
their  hein;  purporting  therefore  a  personal  benefit  to  themselves ;  which  construc- 
tion was  fortified  by  the  words  ^Hhen  and  in  that  case,'*  and  **egitally  to  be  divided,** 
found  in  the  bequest  (Il/'See  Moyall  v.  Eppesy  2  Jtunf  47if  /  Atnn  and  -mfe  v. 
JBray,  1  CaU  338  ;  Higgenbotham  v.  Rucker,  2  CoZ/ 313  /  and  Selden  v. Kingy  2  Call 
72  i  cases  in  which  the  limitations  over  took  effect  (1)  ' 

(1.)  Note— In  Hunters  v.  Jffaynes;  1  fFash,  71 ;  Bill  v.  JSurrov,  3  CaOf 
348  /  Eldridge  v.  Fisher,  1  HM  M.  559  /  Sydnor  v.  Sydnors,  2  Munf. 
263  /  mmamson  v.  Ledbetter,  2 Munf.  S2l  /  and  AUeny,  Parham,  5 
Muf\f'  457,  (all  of  which  were  cases  of  devises  of  lands,)  the  limit*- 
tions  over  were,  in  each  instance,  to  the  person  in  remainder,  **and 
his  heirs  forever.*'  In  Tate  v.  TaUy,  3  Call  354.  Jesse  Tate  'the 
*'  first  devisee  would  have  had  only  an  estate  for  Ufe,  unless  he  had 
**  taken  an  estate  tail,'*  (see  the  opinion  of  Judge  Ltovs,  Ibid  361,) 
and  therefore,  it  seems,  the  limitation  over  to  John  Tate,  tho'  made 
without  the  words  "to  Mm  and  his  heirs,"  could  not  take  effect ;  be* 
cause,  to  effectuate  the  testator's  intention  in  favour  of  the  ^rtr  dfe- 
visee,  there  being  no  words  of  perpetuity  added  to  the  devise  to 
Jiim,  and  the  Will  bearing  date  in  1777,  it  was  decided  that  he  took 
an  estate  tail,  and  that  estate  was  converted  into  a  fee  sunple  by  the 
Act  of  Assembly. 
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Upon  tius  ycrdkt,  tlie  Circiiit  Court  entered  judgmeBt    MiAea, 
i»r  tile  delbidaiit,  whereupon  the  jriahitifls  appealed.        v^^>/'^^/ 
Wki  and  Leigh  for  the  appellants.  Umberlake 

Widtham  for  the  appellee.  and^wife 

March   lltii,   1818,   Judge    Roahe  pronounced    the     Gnres.  ' 
Ceortfs  ^^('^'^{^^ISl  ^^  Judgment  be  reversed,  and  on- 
to^ for  the  SfwmtiimkB;  for  which  he  assigned  the  fol- 
fowing  reasons. 

The  ground  on  which  the  opinion  of  the  Court  is  found- 
ei,  is,  that  the  devise  over  to  the  nieces  is  to  them  mere- 
iff  and  not  to  them  and  their  heirs.  It  purports  a  limi- 
tation to  them$^e$f  and  was  intended  as  a  personal  bene- 
fit to  thenu  This  construction  is  fortified  by  the  words, 
^  fhen  and  in  that  case^^*  and  ^<  equal^  to  he  divided,** 
feond  in  the  bequest;  which,  although,  singly  taken,  fliey 
might  not  be  complete  to  limit  the  previous  words,  have 
that  dfect  in  conjunction  wifli  the  circumstance  abova 
mentioned. 

The  Court  has  considered  ilie  authorities  referred  to, 
and  is  of  opinion  that  none  of  them  conflict  with  or 
overrule  this  c^MMtruction. 


1  f  6  Skipreme  Court  of  Appeab^ 

^^^^j*^  Williamson  and  others  against  Bowie  and 
i8ia  others. 

ON  the  9th  of  December  1799*  Wasldngton  Bowie,  a 
bw  to^*'  Citizen  and  resident  of  the  State  of  Manfiamd,  sued  eut 
practice  in  of  tiie  Clerk's  <^ce  of  Fairfax  County  in  Virginia^  a 
slib^^n  ^"t  ^  SnbpoBna  and  Attachment  in  Chancery  against 
Chancery  WUliam  B.  Mugrudor  and  Thomas  L.  fFoMkii^ton^  M«r- 
Soiiemcnt!^  chants  and  partners  trading  under  the  firm  and  styleof 
thereon  "  to  WUMam  B.  MagrudtT  Sf  Co.^  (both  of  whom  wwe  inim- 
w  d?bu  and  bitants  of  MarylandfJ  and  WilUam  H.  fFoihingtm  and 
"  ^h^^^^  "^^^  ^^**  rcsidenti  of  the  said  County  of  FalHiuc,  de- 
«  defendanu  fendants|  which  writ  was  endorsed,  <<  to  stop  the  debts 
« luin^V  **  ^"^  eflTects  of  the  defendants  JUagruder  and  Wmshing' 
«the  defen.  «<  fan  in  the  hands  of  the  defendants  ffiUiam  fi.  9Fm$k' 
'•  ^"h7'***' "  ingUm  and  John  Luke^  to  satisfy  a  debt  due  frwa  tkem  to 
-  state!"  ^*  the  plaintiff/'  The  Sheriff's  return  was,  «  Executed 
Sl^ir"namc'5  **  ^^  ^^^^^  ^^^  Dectmber  9th,  1799."  *'  Executed  tm 
•«  t .  satisfy  a  milimt  H.  Washington  18fA  Jamtary  1800  :— the  otiiers 
«  debt  due    TOt  found-'' 

••ISiTnVdt*  ^  ^A«  ^Ut  qf  December  1799,  a  Deed  of  assignment 
«  fendants  to  was  executed  by  WiUiam  B*  Mtgruder  and  Thomao  L. 
**iiw/opt-  ff^ashington  to  IkiviA  ffiUiamson  and  others,  tmsteeson 
ntes  from  behalf  of  themselves  and  others  creditors  of  the  said 
the  J^ce  rfM^^nder  and  fFashington  ;  purporting  to  convey  and 
that  procetf   transfer  to  the  said  trustees,  for  certain  uses  and  purpos* 

on  the  de.  ,        .  ...  «i        m    .         i        .  . 

fendants  es  tbereud  mentioned,  <<  all  and  singular  the  goods,  wares, 
within  the    «<  inQrchandi;&e,  sea  vessels  of  every  kind,  either*  in  ports 

Dtate,  as  ati  ^ 

attachment  <*  or  at  sea,  with  theirtadde,  apparel  and  fwnituve^  vdtfa 
pyllleStly^**t»^cai^  to  them  re8pecti>^ly  belonging,  nd  aU 

uiem  of  mo- 
llies due  from  tbcm  to  the  absent  defendants,  and  to  inhibit  a  transfer  thereof  from 
tiie  said  abaenk  defendants  t6  other  penona 

2.  Damages  ought  not  to  be  given  u]»on  the  affinsiiice  of  ndacree  di«BisM|p  s 
bill  with  costs  ;  such  decree  not  being  rendered,  ••for  any  sum  of  money  or  quantittr 
tff  tobacco/'  except  the  cutt.  c:3*See  Acu  of  ISOS,  c  116,  Edition  of  1808,  c  39, 
f.  2,  p.  39  i  R.  Code  of  1819,  c.  66,  s.  59,  p  2 1>8. 

3.  An  attachment  in  Chancery  lies  to  secure  a  debt  payable  at  a  subsequent  day, 
or  toreliev*  tbe  indoiverflf  «  note  v^dli  ha*  not  btcome  payable  at  the  date  of 
puch  attachment,  which  binds  the  property  in  the  hands  of  the  garnishee  from  the 
ijfne  of  its  service,  so  as  to  inhibit  the  absent  defendant's  making  a  transfer  tbereoC 
<avan  for  the  benefit  of  a  creditor  whose  claim  is  already  due  and  payaMe. 

4  A  Ci^itor  residing  in  Mdrylatid,  may  sue  out  an  attachment  in  Cbanceiy  ia 
Virginia,  against  his  debtor,  retidinf  aUo  in  Maryland^  u\d  others  residing  in  Tif- 
|[inia,  indebted  to,  or  having  in  thefr  bands  effects  of,  such  debtor.  q[>T1i€  mt* 
tie*  ttood  in  the  tame  situation^  as  to  residence,  in  M^Kim  t.  Fvitm  MTk* 
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«<  M^f  mm  and  suras  of  money,  due,  owing  and  %elong-     ^^^ 
«  iiig  to  the  said  fnUiam  B.  Magruder  and  Thomas  L.   ^^^^..^^^ 
«  Wiuhingtan9  and  all  their  property  whatsoever  of  eve-  WilUamton 
«•  ry  kind,  which  belongs  to  them  in  partnership,  and  all  *"**  o*^««^ 
M  gecmriUtt  had,  made  or  obtained  Ibr  the  same,  wliefher  Bowie  and 
**  by  bond,  bill,  note  or  in  any  other  manner  whatsoever,      ^   ^'^ 
**  together  witti  aU  Books  of  Accoants  of  tiie  said  paM- 
^  nership,  and  necessary  papers  and  vouchers  relating 
«  to  the  same,  and  aH  tiie  right,  title,  interest,  daim  and. 
^  demand  whatsoever,  of  them  the  said  WUUam  B.  Ma^ 
^  gruier  and  Ttomoi  L.  Washington^  and  each  tff  thtnit 
^  0^  in  aqdto  the  same,  and  to  every  part  thereof.''  This 
deed  was  executed  by  the  trustees,  also,  but  not  by  any 
of  the  creditors,  and  was  recorded  in  Baltimore  county 

Court,  Maryland* 

It  appeared  by  tiie  Billand  ExUbits  filed  by  the  plain- 
tiff Bowie^  that  part  of  his  claim  against  William  B.  Ma- 
gruier  4*  (^o*  ^^  founded  on  n^otiable  notes  eador^fd  by 
Un.for  them  brfore  the  date  of  the  said  subpcenaand  at- 
tachment, butpmgaiU  afterwards^  viz,  on  the  ISthof  De- 
oenyber  1799,  and  the  1st  of  January  ISOO;  and  that  the 
vesidtte  of  the  said  daim  was  for  cash  previously  paid, 
at  the  Bank  «f  Columbfo,  on  their  account. 

The  suit  having  abated  as  to  the  defendant  WUUam 
M.  Wasliington  by  his  deatii ;  and  orders  having  been  du- 
ly pafalished  against  the  absent  defendants ;  after  some 
ether  proceedings,  a  final  decree  was  entered  on  tihe  20th 
if  Febmry  1805,  ia  favor  of  Walter  Smith  and  Charles 
Vbymoii  assignees  of  the  plaintiff  {who  pendente  Hte  had 
become  a  bankrupt,)  against  thesidd  absent  def^ndants^ 
for  the  principjd  and  interest  appearing  due  to  him,  and 
^  costs  of  suit ;  and  tiie  other  defendant  John  Luke  hav- 
fegby  fain  answer  <»nfessed  that  he  was  indebted  to  the 
said  absimt  defbadasts  m  a  eertaki  sum  of  money  secure 
cd  by  A  mortgage,,  on  which  a  decree  of  foreclosure  and 
mk  of  the  mortgaged  promises  had  been  obtained,  bat  net 
executed^ina  suittfiMtutedby  diesaid  Wm.B.Magruder^ 
09.  fcr  tlwrt  purpose^  in  the  same  County  Court,  it  waii 
6rther  decreed  and  ordered  that  the  said  Smith  sluA  Wstf--  ' 

>  assi^ees  of  the  plaintiff  Washington  Boicie  should 
vox.  VI.  ^n 


irs  a^em^  Caiiirt  of  4ffiaU*^ 

M^  htTftbe  benefit  of  the  Mid  dea^  of  foredos^ 
^^^^^^^  and  receive  the  money  raised  thereby. 
Williamson  On  the  23d  of  November  1803,  (before  Mrbich  day  aa 
ind  othert  interlocutory  decree  had  been  pronounced  in  labour  oC 
lowi^  and  BowiCf  nearly  to  the  same  effect  with  the  final  decree ' 
^^^  last  mentioned,)  DanM  WiUium$an  avd  othevM  filed  their 
Bill  in  the  same  county  Court,  setting  forth  their  claim 
to  the  said  mortgpge  by  virtue  of  the  Deed  of  Trusty 
which  they  contended  was  entitled  to  preference  to  Arv- 
i^i  claim,  on  the  grounds  chiefly,  that  he,  as  well  as  the 
said  WUliam  B.  Ma^ruder  and  ThimM  L.  Wdsbingtan^ 
ieing  citizens  of,  and  residents  in,  Murnlandf  he  oo^ght 
not  to  be  permitted  to  institute  an  attachment  *in  Chaa- 
yery  in  Virginia  against  themf  for  a  claim  which  alM 
had  its  origin  in  Maryland,  and  that  the  whole  of  Wil- 
liam B.  Jkiagruder  ^  Co^s.  property  was  transferred  by 
the  Deed  of  Trust,  for  the  purposes  therein  exj^ressed^ 
before  any  claim  was  actually  due  to  him  from  the  said 
William  B.  Magmder  ^  Co.  and  also  prior  to  the  JUtng 
of  tk^  Bili  by  the  said  Bowie  in  the  aforesaid  suit  Thcgr 
said  also  that  the  suit  should  have  abated  by  the  plaintiff's 
becoming  a  bankrupt  during  it's  progress.(I.)  Thtj 
prayed  therefore,  that  the  interlocutory*  decree  before 
mentioned  be  set  aside  as  erroneous;  and  that  the  benefit 
of  the  decree  of  foreclosure  and  sale,  of  the  property 
mortgs^d  by  the  defendant  JoAn  Luke  be  rested  in  ttmm 
ihe  said  trustees;  making  the  said  WUUam  B.  Magrudnr 
and  Thomae  L.  Washingt&nf  and  the  assignees  of  Bomop 
(in  consequence  of  bis  bankfuptty)  as  weU  as  himsdfr 
defendants  to  their  Bill. 

The  defendant  Bowie  by  bis  answei*,  insisted,  that  tiie 
same  princijde  of  justice,  which  declares  a  creditor" 
wbosp  d^t  isdue  and  payable  may  Moure  it  hgr  way  of 
attachment^  will  SMppcirtM  aWsnbmeat  tfiff  objectl  of 


(1 )  Note.  In  oppontion  to  this  objection,  Mr-  fUckham  said,  t|ie 
oiBfbnn  practice  in  tiie  Fedttml  Coorti,  haa  been  for  the  tuit  not  t» 
abiBfee  hf  the  ^^lalattfPftb^conimg  w  bwiknipt,  Mit  to-go  on  fbrthe  be- 
i«^t  of  his  a«iif«e0««  .  This  pourtiee  (he  •bserved.)  is  a^Dctioned  b^ 
the  express  words  of  the  Act  of  Congress.  But,  if  it  were  netto  ^e 
bankruptcy  could  not  be  relied  on  unless  it  were  pleaded  in  abate* 
ment  funs  darrein  c9ruinuaHcf :  audi  ol^ecUoQ  «itfi  not  be  taken  by  a 
third  person.  .^         -J 


H  thi  4^  rear  (^fhe  ekmmonweaWu  IT9 

irUcft  is  to  sccorc a  debt  payable  at  a  subsequent  day;  (2)     ^?g" 
and  averred  that  Hie  notes,  endorsed  by  him  for  WUliam    ^^.s^^ 
0.  Magruder  ^  Co.  which  were  not  yet  payable,  on  the  wiUuumioa 
fth  of  December  1799,  when  he  obtained  the  attachment,   »«d^^«w 
were  afterwards  paid,  when  they  became  due,  by  himself,  Bowie  «nd 
and  by  a  certain  IT.  C  Smith  on  his  account. — ^He  ad-     ®*"*'^ 
vdtted  that,  at  the  time  the  attachment  was  issued,  both 
Mmsolf  and  the  said  Wittiam  B.  Magruder  ^  Co.  resid- 
ed in  the  state  of  Maryland;  but  he  contended  that  the  law 
ef  Vir^nia  concerning  absent  debtors,  made  no  difltr- 
ence  among  creditors  and  debtors,  but  put  them  all  on 
ttie  same  fboting  without  regard  to  the  particular  place 
6f  Hieir  residence ;  and,  if  it  did  not,  the  Constitution  of 
fte  United  States  did. — ^He  neither  admitted  nor  denied 
that  the  Complainants  were  trustees  as  they  alledged, 
but  prayed  the  Court  to  require  them  to  prove,  by  com- 
petent testimony,  their  trtistee-ship. 

The  defendants  Smith  and  Weyman  assignees  of  BotO'- 
fe,  relied  on  his  answer,  being,  in  other  respects,  ignor- 
ant of  the  matters  set  forth  in  the  Bill. 

The  County  Court,  on  hearing  the  Bill,  Answers^  (to 
which  there  was  no  Replication,)and  Exhibits,  (the  cause 
being  set  for  hearing  as  to  Bonvie  and  bis  assigm^eii)  dis- 
missed the  Bill  with  Casts,  on  the  $Oth  of  Febmavy 
1805  ;  and  that  decree  was  affirmed,  in  October  firflow* 
kg,  by  Chancellor  Wythe^  who  adjudged,  also,  "that  the 
*«  appellants  pay  to  the  appellees  damages  according  to 
**  law  for  retarding  the  execution  of  the  said  decree,  toge* 
^  ther  with  the  costs  by  them  expended,  in  defending  th* 
**  appeal.'* 

From  this  decree  the  Complainants  appealed  to  thid 
Conrt 

Jfidudas  for  the  appellants. 

CM  and  Witkham  for  the  appellees. 

Mwdi  I51h  1818,  Judge  Boane  pronounced  the  Courtis 
opinion,  as  follows : 

The  Courts  not  deciding,  as  a  gmmd  pn^KMitmi, 

what  is  to  be  considered*  in  this  Country,  a  ti$  pendens, 

(2.) Note.    It  WM  taidin  tigumcnt,  that,  in  McJRm  r.  FxMmh^fu  C^JU.  IctC 
(Jf.  S,)  the  attachment  in  Chancery  was  in  the  nature  of  a  Bill  quia 
Mmet^  for  relief  on  e  feture  and  contingent  event ;  nothiiif  htiog  dy* 
•tttetinie-.MditwasfiipportedbytbeCoifft 


Mab»     bhHUoi^  0n  purchaami  without  actual  notka,  ye<^  cosii- 

^^^^^^^^^^  dering  this  case  by  analogy  to  attacimitats  against  ah* 

Williamson  sconding  debtors,  whose  credits  as  well  as  effiocts  may  be 

*^^^^"  arrested,  and  alienations  thereof  prerented;  and  being 

^^  *«d  of  opinion  that  the  Subp«na,  with  the  indorsmnent  th^^ 

on,  operated,  agreeably  to  the  practice  in  IMs  State,  to 

stop  the  payment  by  the  Qamishee  of  the  monies  doe 

firom  him  to  the  other  defendants  M^gmder  ^  C6.9  and 

to  inhibit  a  transfer  thereof,  from  them  to  otiiers,  from 

the  time  of  the  service  of  that  process  on  him,  and  that 

service  having  taken  place  before  the  conveyance  in  this 

case,-^is  farther  of  opinion  that  the  proceedings  in  the 

suit  instituted  by  Bcnoie^  in  the  Bill  mentioned,  gave  that 

creditor  a  preference  over  the  claim  of  the  appellantlu 

On  this  ground,  (and  witbaut  deciding  uponthe  vaRdttff 
of  the  Conveyance  aforesaidfj  (3)  the  Court  is  of  opinion 
that  the  Decree  of  the  Chanodlor,  so  &r  as  it  affirms 
that  of  the  County  Court  is  correct;  but  that  that  decree 
is  erroneous  in  giving  damages  against  the  appellants. 
The  said  Decree  is  therefore  reversed  with  costs,  and 
the  caase  remanded,  wiih  directions  to  the  Court  of 
Chancery  to  affirm  the  decree  of  the  County  Court 

($,)  Note.  The  deed  of  tniit  wu  objected  to  in  ftrgument,  on  se- 
Venlgmuiid%  1.  tm/raudiUemi,  and  therefore  void,  because,  by  its 
temuv  the  partnership  effects  were  to  be  applied  to  pay  private  debts 
niMagruder,  as  weU  as  debts  of  the  Company:  and  2.  as  lui  having^ 
been  recorded  in  Virginia^  without  which  it  could  not  convey  reoL 
estate  heret  so  as  to  bar  a  creditor.  It  was  contended  by  Mr  MckoUUf 
that  a  mortgage  of  land  is  Considered  in  a  Court  of  Equity  as  personal 
ealates  but  it  was  said  on  the  other  side*  that  this  rule  applies  only 
between  the  Executor  and  Heir{  that  all  assignmenu  under  seal,  of 
•uch  mortgage^  pass  the  land  itself,  and  therefore  must  be  recorded* 


f 
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Beiid«d 

Biiekwff^mmtHwriMiL  '^'^mV" 

A  motian  was  made  by  Josiah  Harrisoiit  to  the  Coun-  i.  if  a  ^s^u- 
ty  Court  of  Amherst,  in  May  1810,  for  award  of  cxecu-  {"^^J^e^S. 
tion  against  Joseph  Brock  and  Isaac  Rucker^  upon  a  forth-  ^^^^^^ 
coming  bond  dated  May  21st  1803.  Mdaforth- 

llie  ordinal  return  made  upon  the  said  bond,  was  as  ^"?  ^e** 
follows  : — <^The  within  bond  was  forfeited  ou  the  4th  t^'maed  be- 
« Jii/y  1803,    James  C.  J^loorman  D.  S.  for  ^i«tam^'^^ 
<*  Scottf  Sheriif/'     On  the  motion  of  the  said  James  C.  thereupon 
Moorman  D.  8.  or  WilUarn  Scott  late  Sheriff  of  Camp-  ^^^f^^ 
be]I  county,  be  waa»  on  the  day  of  the  motion  upon  the  coming;  the 
Bond,  permitted  to  alter  bis  return  theretofore  made  on  STehwidL 
the  Executioii  ajud  forthcoming  bond ;  which  return,  on  ta^ed,  •pd 
the  Bond  aforesaid,  as  amended,  was  in  the  iCbllowing  ij^  ^^^  j^ 
words  and  figures,  to  wit :— <«To  tlie  within  judgment,  a    2.  ^<m» 
**  Supersedeas  issued  from  the  District  Court  of  Char-  the  property 
^  lottesTille,  dated  the  Ist  of  July  1803,  which  writ  of  ^^*J5j^ 
<<  Supersedeas  the  Sheriff  thinks  was  delivered^  to  him  the  SherifPt 
'*  on  the  day  of  sale.    The  property  \^ithin  named  was  ^^^j?^ 
**  not  delivered  at  the  day  and  place  of  sale/'  James  receiTing 
"  C.  Moorman  D.  S.  for  William  Scott  Sheriff  Campbell  ^H^^^' 
^  Covnty.^  defireredtb 

The  County  Court  overruled  the  motion,  and  entered  $J^^JJ"J^ 
judgment  that  the  defendant  Sucker  (as  to  whom  alone  after  hit  re- 
flie  notice  was  proved,)  should  recover  costs  against  the  ^rit**ii«*** 

plaiBtiffl  ^^***rt!^ 

On  an  appeal  to  the  Superior  Court,  this  judgment  was  ^J^.^ 
reversed,  and  judgment  was  given  against  RuckcTf  ^o     3.  An 
then  obtained  a  Supersedeas  from  this  Court.  tuni,bjr  a 

Wickham  for  the  plaintiff  in  error,  contended,  on  the  ShwiflS  up-^ 
anfliwity  of  the  case  of  WUson  v.  Stevenson,  2  Call  213,  tion,  statingr' 
that  the  penalty  of  the  foi-thcoming  bond  was  saved  by  ^JjjJ^^ 
lie  Supersedeas.    TMs  indeed  is  a  stronger  case  than  wai  issued 
ttct:— for  it  might  have  been  contended  that  a  Court  of  ^^^f  ^^J 

a  day  pren- 
«i»toUkat  appointed  {br  the  ode  of  the  property  taken  in  execution;  that  he  tfdnkt 
^  nid  Writ  waa  defirered  to  hhn  on  the  aay  of  sale ;  and  that  the  property  for 
which  afiirthcOTiinjbondwaB  given,  was  not  delireredat  the  day  and  pbtceof 
■ile;  It  sufficiently  precise  and  certain. 

4  In  this  caae,  the  Sheriff  waa  permitted  by  the  Court  to  amend  hit  return,  tf- 
t^  %  laptQ  «rf  seycn  yetrpLfrom  its  date. 


Itg  <hyrg»ie  ikmrt  of  JippmU^ 

OmisPt  law  was  not  toittdlotak*  notify  rf  ail  Afiiiieffo^ 
^  Court  of  EqaHyi  b«tk<m  the  Writ  of  BvpenedeM  is  a 

conupon  law  vemeAjf  in  the  fiKe  of  wfaicb  the  Sheriff 
could  not  proceed  witfaout  a  contempt  of  the  Court. 

Staneri  contra^  insisted,  1st,  that  the  fortiRonifaig  bond 
must  be  r^;arded  as  forfeited,  according  to  Die  only  re- 
turn  of  which  the  Court  can  take  notice.  After  such  a 
Is^M  of  time,  the  Sheriff  could  not  be  permitted  to 
amend  his  return,  especially  bom  a  recollection  confess- 
edly io^erfect  (1.)  No  retam,  whether  original  or 
amended,  ought  to  lie  accepted  unless  it  be  predse  and 
j^t^fiw;  ^^^'^^'i^  («)  ^*"t  *®  «**y  positive  part  of  this  amende^ 
11^3-168.  'return,  is  that  which  says  that  the  property  was  not  de- 
livered. 

2dly,  The  facts  that  the  8wpir$tdmu  was  awarded 
and  emanated  before  the  day  of  sale^  do  not  appear  by 
evidence  of  which  the  Court  can  take  judicial  notice.  IT 
these  facts  existed,  they  were  of  record,  and  were  prove- 
able  only  by  the  record. 

Sdly,  The  emanation  of  a  Supersedeas  to  a  Judgment 
after  the  levying  of  an  Execution  thereupon,  does  not 
supersede  the  farther  procee£ng  upon  the  execution,  in 
relation  to  the  property  taken  by  tiie  SheriK 

The  principle  determined  in  the  case  of  WUsan  v.  Stt" 
venson,  £  OaU  213,  is  that,  if  a  forthcoming  bond  be  no(C 
forfeited  when  an  iiy  unction  issues,  the  penalty  is  savnlj 
because  compliance  with  the  condition  would  be  useless^ 
since  the  property,  immediately  upon  it's  being  delivereS 
to  tlie  SberiiT,  must  be  restored  to  the  defendant.    This 
proposition,  that  the  property  must  be  restored,  is  drawn 
from  the  case  of  Boss  v.  Poythress^  1  fFash.  120.    In  tiiat 
case,  the  Court,  adverting  to  the  position  of  Counsel 
that,  under  the  law  of  England,  an  injunction  wonll 
not  authorise  the  restoration  of  goods  on  which  execu- 
tion had  been  levied,  but  would  stay  them  in  the  Sheriff's 
{V)  2  iJiir.  hand8,(6)  says,  "  we  give  no  positive  opinion  as  to  thft 
St'^'^^  a  elbet  ^  an  i^fuiM^iOA  abtained  upon  an  exeatfkMi 
J$c^.  337.    <^  against  the  goods  and  chattels,  after  seizure;  as  ttu^ 

<1.)  Note  (C'See^tifiitf'tMMfilffvT*  Win^mtiXMuitf.  3fl^. 
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tf  Mieift  iMt  bifcre  ii8>— probaUy  it  ironld  be  consUbr*   ^18^ 

» ed  a»  90MM  by  the  Act  of  1791,  which,  directing  a 

^  rwtitHtl^n  of  the  mowf  kriod,  would  seem  to  Include 

^  inferior  caseB,  and  to  extend,  bj  an  equitable  construc- 

^  tm,  to  the  restitution  of  goods  seized  in  execution, 

^  and  not  sold.''    The  decision  therefore  rests  Bolely  on 

thft  equitable  consinctiini  of  the  .^  of  Jl$$emblif9  and 

astou  ttie  coraoioB  law.    But  that  Act  applies  to  the 

Cifie  of  aA  InjwHctimi;  sajing  nothing  of  a  SuptrsedeaB. 

,  Let  it  be  ooooeded,  that,  if  the  effect  of  a  Snpersedeas 

he  io  futert  the  frq^elijr  to  the  deieitdant,  t^  principle 

k  IFtbaa  v,  SUmeMtm  will  c«rer  this  case:  the  question 

^bm  isp  does  a  ShpenedeoM  entitle  the  party  suing  it  out 

tft  a  restoration  of  the  property  actually  in  execution? 

Hiere  is  no  statutory  provision  on  the  subject: — ^it  con- 
lequently  i»  a  question  of  common  law: — and,  by  a 
mkA  of  eeisions  ever  since  the  year  boote,  H  has 
been  settled,  that  an  Execution  is  an  entire  thing,  which, 
being  once  begun,  (that  is  levied,)  can  not  be  stopped  or 
mper9eded.(c}  (0  CaiA  a 

WidAanh  in  reply.    No  exception  was  taken  to  the  12  6.,  and 
act  of  die  Court  in  giving  the  Sheriff  leave  to  amend  his  p^"y  «»»«• 
retanu    The   circuitetances  do  not  appear  which  in-  Lin  as  far  * 
dttced  the  Ccwrt  to  give  that  leave.    It  therefore  must  ^^  "  ^J 
be  (vesonied  to  be  right,  since  nothing  appears  to  the  no  27;  mu^ 

tony.  Eld- 


It  any  argument  can  be  drawn  from  flie  delay,  it  was  SJer*  98  5,. 
ihai|;eab}e  to  the  plaintiff  himself,  who  let  seven  years  2!"^^^'/^ 
eltapse  before  he  moved  on  the  bimd.    If  the  Mum  was  EUz.  Wi 
^certain,  let  him  go  against  the  Sheriff  for  making  an  'J^^f^' 
i(l8rf$0ient  return.    But  the  return  is  positive,  that  the  Lan^tton  v. 
Sn^forsedtm  was  ismud   before  the  day  of  sale.    Th€^^2L^^ 
ftmnff  says  be  thhAs  it  was  ddivered  to  himself  m  that  Hajfrn.  989; 

£,  1  Salk.  U7: 

■•I*  Ibid  323;  1 

4^  ta  .the  point  of  law  concerning  the  effect  of  the  8n*  ^<^r,  255; 
tfmdeaSf  ihe  practice  of  the  Courts  in  this  Country  is  steveTt^^ 
%.j^  relkd  apon.    In  Mm  v.  Mas^s  a(hmni$trator,  4  ^^[^' 
Mt§^M.  297 — 8,  Mr.  Mtnford,  in  argument,  relied  on  the  nep.  411.^^^ 
English  practice  to  shew,  that  judgment  could  not  be 
•gsdnst  ^  part  of  the  obligors  in  b  Joint  bond  (the  others 
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acToi»»,  «  being  alive,)  luntil  further  process  (even  to  enMawrfi) 
^^^^'  «  had  been  taken  out  against  the  others  who  Mledte 
"  appear:''  but  the  practice  of  tiiis  Country,  bring  diflsr- 
ent,  prevailed,(d)  There  is  no  such  thing  in  Englafld, 
as  a  forthcoming  bond.  I  am  certain  it  is  the  establish- 
ed practice  of  this  Court  to  grant  tfie  SupenedmB^  even 
when  informed  tbat  Execution  was  kviedi  and  ttie  Sheriff 
thereupon,  if  the  property  is  in  hre  possession,  restores 
it  to  tlie  defendant*. 

October  15tii  1818,  the  Court  reversed  the  judgment  rf 
the  Si^perior  Court,  and  affirmed  that  ot  the  Coun^ 
Court. 


If  M.  293. 


Decided, 

Oct  16ib. 

1818. 


Goeke  administrator   of  Bromley  ^^mtnst 
Harrison. 


1.  A  suit  THIS  was  a  suit  in  tlie  Superior  Cpurt  of  Chancery 
proSr^  for  the  Richmond  District,  brought  by  Thoma$  Cocke 
fies,  agAinst  Sheriff  of  Prince  George  County,  to  whom  adrainistra- 
tholcU^**  tion  of  the  estate  of  Jame$  Bromleji  deceased  was  com- 
ing  title  un.  mitted,  against  Obadiali  J?.  Harriion. 
Sedgtdto  The  Bill  charged  the  defendant  with  having  unlaw- 
hefraudtt'  fully  taken  possession  of  the  personal  pn^rty  of  tlie 
taken  pos.  deceased,  after  his  deatli,  and  before  tiie  plaintiff  quali- 
scMionof  fied  as  administrator,  and  selling  the  same  umkrthe 
ed  to  hi8  own  pretence  of  satisfying  a  deed  of  mortgage,  charged  by 
»Ucles^o?  ^^®  plaintiff  to  have  been  fraudulently  executed}  Who 
personal  therefore  prayed  tlie  Court  to  set  aside  the  said  deed^ 
Se  pls^ntiff"  ^^^  compel  the  defendant  to  render  a  just  account  of 
praying  the  the  property  SO  wrongftilly  taken  into  his  possession^ 
court  to  Sit  j^^  to  pay  to  the  plaintiff  the  full  value  thereof. 


The  defendant  by  his  answer  denied  the  fraud;  iverr- 


tmde  iuch 
fraatdutent 

compeHhc  ing  tliat  flie  Deed  was  fairly  obtained  as  a  security  for  a 
d«<^^J»tto  jjjg^ debt,  and  sot  Carth  r  list  of  the  articles  of  pp^p- 

ac€9vnt  ca      erty» 
the  property 
so  wrong- 
ftilly taken^  and  to  pay  the  value  thereof  to  the  plaSntM^ 


H  the  43d«  Tear  qf  the  CofMiumwealtJu  }89 

Smdtj  ^efmtMma  and  exbibits  were  filed,  partly  tend*  OevoBia, 

img  to  fix  on  the  defendant  the  charge  of  fraud*  and  part-  ,L^^ 

fy  kadiiigto  his  exculpation;  but  no  account  was  directed,  cocke  «d. 

^  taken.  rf  bJS^' 
Chancellor  Tatlob  dismissed  the  Bill  with  Costs,        7.   *^ 

^  being  of  opinion  that  the  demand  of  the  plaintiff  pre*  ^^•''■^ont 

«<  sented  a  plain  action  of  trorver  and  convenum.** 
Bt  this  court,  the  decree  was  reversed,  and  the 

cause  remapded  in  order  to  be  matured,  and  tried  on  it'a 


KdaDd  against  Seekright  lessee  of  Grom*  J^^ 


welL 


Oct,  letb, 


AFTER  a  judgment  in  Ejectment  in  favour  of  Seek*  .^-  ^P^»* 

right  lessee  of  Margaret  Cromwell  against  Thomas  M-  Ejectment, 

landf  ihe  following  order  was  made  b7  the  Superior  jJf^^Tc  writ 

Court  of  Frederick  County,  on  the  4th  qf  October  1814;  of  habert 

viz,  **  On  the  motion  of  the  plaintiff  b>  his  Counsel,  and'^|^^J;^*'|^ 

«  it  appearing  to  the  Court,  hy  the  Record,  that  this  casef^^^^^^^ 

«  terminated  in  favour  of  the  plaintiff  in  the  late  XW^^ricf  years  by  in, 

•*  Court  held  at  Winchester;  and  it  farther  ai^aring  to  J"jJJ5*j?^^ 

4<the  Court,  that  the  defendant  obtained  an  Injunction  entitled  to 

u  to  8ta7  proceedings  on  said  Judgment;  that  said  case  ^^^^n  ^^ 

♦♦  has  been  many  years  pending  in  the  Court  of  Equity, »  nile^to 

<<  and  m  the  Court  of  Appeals;  that  both  said  Courts  without^' 

^  decided  in  favour  of  the  said  plaintiff;  and  that,  with-  ^^/?f^ 

^iu  the  time  of  said  litigation  kept  up  and  continued  by  more  than  » 

<•  flie  appeal  of  the  defendant  from  Court  to  Court,  ^^{^^ 

^  term  of  the  plaintiff's  lease  hath  expired,  a  Rule  is  since  the  9f^ 

«  granted  the  plaintiff  upon  the  defendant  to  shew  cause  ^J^'court  oT 

^  on  Friday  next,  (the  5th  day  of  the  present  term,)  Appeal^  ef 

w  ^hy  the  term  in  said  lease  mentioned  should  not  be  eu-  diM^ving* 

the  IiguQQ* 
fia  and  diaminin;  the  Bill  in  Chancery. 

3  In  aueh  caaot  if  the  term  laid  in  the  declaration  haa  expired  pending  th«  pfo* 
(cedings  on  the  Injunction,  the  Court  to  which  the  motion  ia  made  for  the  Writ 
of  habere  fadatp—tenimmfn,  may  cauae  the  term  to  he  enkrged  and  HWard  thjp 
Writ,  upon  a  rule  tp  ahew  cauae,  aerved  upon  the  defendant. 
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Oc^BEi,    u  largcd,  and  the  Commonwealth's  Writ  of  Iwktrefacuu 
^^^.^^^^    "  possessionem  awarded  tlie  plaintiff,  to  cause  liim  to  have 
Noland     '^  poss^Bsion  of  his  tcim,  so  to  he  enlarged,  in  the  prem- 
^     ^'.  .  ^   **  ises  in  the  said  lease  mentioned.*^ 
leasee  of       The  Rule  being  served,  (m  proof  of  which  an  aflSdar 
Gromwea.  ^j^  ^^^  filed,)  was  afterwards  enlarged  from  time  to 
time,  for  reasons  appearing  to  the  Court,  until  the  9tli 
of  May  1815,  when   it  was  made  absolute;  leave  was 
granted  to  enlarge  the  demise  laid  in  the  dcclaratioii,  by 
inserting  the  word  thirty,  in  the  place  of  twenty ,  in  the 
said  declaration,  so  as  to  make  the  term  of  the  demise 
ihiriy  one,  itstead  of  twenty  one  years;  and  a  Writ  of  ha- 
here  facias  possessionem  was  awarded,  to  cause  the  plain- 
tiff to  have  possession  of  his  terra  so  enlarged. 

To  this  Order  the  defendant  obtained  a  Writ  of  Su- 
persedeas from  a  Judge  of  tliis  Court;  stating  in  his  Pe- 
tition the  following  reasons;  Ist^  because  the  said  Su- 
perior Court  had  no  power  after  judgment  to  alter  tlic 
Record,  even  if  the  Judgment  had  been  entered  in  that 
Court;  there  being  no  clerical  mistake,  or  any  thing 
which  should  bring  the  case  within  the  operation  of  the 
Acts  of  Jeofails: — 2d,  that,  if  even  the  Court  had  power 
to  permit  such  alteration  after  judgment  in  the  same 
Court,  there  was  no  such  power  when  the  judgment  had 
been  obtained  in  anothef  Court:  and  Sd,  because,  as  moi^ 
than  a  year  elapsed  from  the  judgment,  (the  District 
Courts  having  ceased  to  exist  much  more  than  a  year  be- 
fore the  said  Rule  was  obtained,)  no  writ  of  possession 
could  be  sued  out  without  a  scire  facias  first  issuing. 
Wickham  for  the  plaintifi*  in  error. 
Stanard  contra.  The  docti*ine  that  a  Court  of  law 
will  not  take  notice  of  an  Injunction  has  been  ex- 
ploded in  England.  Here  the  execution  of  the  Writ  of 
habere  facias  possessionem  was  intercepted  by  Injunction^ 
and  twelve  months  did  not  elapse,  from  the  time  when 
the  party  was  at  liberty  to  take  out  the  Writ,  before  it 
was  actually  ti^en  out.  (1) 

(1)  The  Court  of  Appeals  affirmed,  m  January  1814,  the  de» 
cree  disfoWing  the  Injunction  and  (fismisslng  the  Bill.  See  4  Munf, 
157. 
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Wfekham  admitted  that  where  the  party  is  delayed  by  ^?^***» 

Injunrtion,  he  is  not  put  to  his  scire  fadas.(9,)  v^-n/-^ 

Stanardj  to  shew  the  ri.i^ht  of  the  Court  to  enlarge  the  NoUnd 

term,  dted  Hi^nier  v.  Fairfaod's  devisee,  1  Munf.  218 —  ge^faiirht 

tSSf  and  Vicars  t.  Haydoftf  Cowp.  841;  in  both  which  leasee  of 

cases,  *c  appellate  Court  itself  chani^  the  recoi-d  by  CwmwcU. 
f»largiiig  the  term.    The  demise  in  Ejectment  is  m^'roly 
llrtitious:— 4t  is  a  remedy  invented  to  try  the  title;  is 
Hhder  tiie  control  of  the  Court,  and  may  be  modelled 

80  as  to  accomplish  the  purposes  of  justice.(a)  Oa)  3  Burr, 

October  l6th,  1818,  the  Court  affirmed  the  Order  in  ^^^• 
4|ttC8tion. 

(2)  Note.    See  ai^^^ument  in  Gtyiy't  admx,  y,  Berryman,  4  Munf. 
183-4. 


Decided, 

Greshams  against  Gresham  and  others.       ^isia!**' 

Taliafe&ro  Carlton,  by  his  last  Will,  dated  July     i.  Ates. 
9th,  and  admitted  to  probate  December   12th,    1803,  ^*^'i^3^^ 
(after  several  bequests  to  other  persons,)  devised  as  fol-  devised  the 
lows:  «  Then  the  balance  of  my  estate  I  give  to  my  ^aa  ertatc  to 
**  broths  Jbaae;  in  case  he  dies  without  issue,  to  be  *>«  brother 
^  equally  divided   between  my  uncle  John  Oreskam'^s  ctae  L  died 
^  children;  to  wit;'*  here  inserting  their  names,  without  ""^^^  *^* 
aiding  any  words  of  perpetuity.  dMded  h!t^ 

Isaac  Carlton  (,who  died  without  issue,  in  October  *^®f  "g^hil- 
1806,)  by  his  Will,  bequeathed  several  slaves  which  he  dren;  (ntm- 
Wd  under  the  first  mentioned  Will,  to  Anthmy  Gresham  ^^^^'^'^jl 
and  others,  who  thereupon  brought  suit  for  them,  in  Sng  any 
Chancery,  against  John  Gresham  administrator  of  Talia-  "^^^-^^^ 
Jens  CarUoOf  and  Benoni  Gresham  and  others  his  chil-  limhatioi) 
dree,  who  defended  the  suit  by  him  as  their  father  and  ^^,^and 
guacdian*  took  effect. 

Chancellor  Tatxor  was  <^  opinion  that  the  limitation  death  o/ 
over,  aaer  the  devise  to  Isaac  CarlUnh,  in  the  Will  of  ^'««5  ^*'*'^- 

*iLi-  j>  ^     WM  •!  ».  i.  .»/..     0"t  issue  at 

umaferro  Carlton,  was  void,  "  being  after  an  indefinite  the  time  of 
**  failure  of  issue J^    He  therefore  decreed  according  to  ^**  ^^^^^ 


OoTt^*Bti  ^  )M*ayer  of  the  Bill:  from  whieb  Abcret  ike  iMmdatite 
appealed. 

Widcham  for  the  afqieHants. 

Btamard  for  the  appellee. 

October  16th  1818^  Judge  BaanIb  proMimeed  Ae 
Court's  opimoti,  that  the  Deeree  be  rtoversed^  and  the 
bill  dknUsedf  on  the  anthmty  <tf  the  case  of  Jlmier^ 
lotev.  fifniTW,  airf  other  cai«8  in  tiOfl  Court. -^  ^kt^^/^. 


t>ecided» 

i8iar^  Fleet  against  Hawkinfl. 

1.  '''^^  ON  the  5th  of  October  1 807,  Fleet  agreed  to  sell  BaW* 
«»f  atract  of  ^^^s  a  tract  of  land,  supposed  to  contain  three  hundred 
knd  agree  to  anj  seventy  acres,  at  fifteen  dollars  per  acre,  and  put  him 

pay  to  much .  .  .  ,      ^  ^t  j     j* 

Itf  the  acre,    in  possession,  according  to  contract,   about  the  end  of 

Sre'e  to  *®  same  year.  The  land  was  held,  partly,  under  a  Pa- 
lake  it  ^ latent  for  352  acres;  the  residue  Was  a  small  tract,  pur^ 
tJ^^alT  chased  of  one  Hoffman^  which  afterwards  was  surveyed 
''^^gVJ^^  and  found  to  contain  upwards  of  nineteen  acres, 
number  of  In  pursuance  of  this  agreement,  a  conveyance  waa 
ta^^^th^  made  on  the  8th  of  August  1808,  stating  the  contents  to 
iMitany  be  (as  mentioned  in  the  Patent  and  Surv^  of  the  small 
cSlm^or  *ract,)  three  hundred  and  seventy  two  acres  «  nwre  or 
mivepre-  less;'^  and,  on  the  12th  of  September  in  the  same  year» 
^^9^J^  BawkinSf  referring  to  the  said  conveyance,  mortgaged 
^thei^y^  the  land  to  Fleti  for  payment  of  the  purchase  money* 
takea  upon  He  afterwards  paid  it  oft  without  objection;  but,  in  the 
JSST^t?"  year  1811,  filed  a  bUl  in  the  Superior  Court  of  Chaa- 
quanti^;  hy  eery  for  the  Williamsburg  District,  to  recover  compea- 
nigfat  be  sation  for  an  alledged  deficiency  in  the  number  of  acres; 
p*"*' «J|^  stating  that  Fleet  had  defrauded  him,  by  saying  it  w«a 
therefore  ii  unnecessary  to  survey  the  larger  trad;,  as  it  had  been 
tolS^t^  already  surveyed;  though  he  (Fleet)  knew  it  did  w< 
peoMtionfor  contain  the  quantity  called  foi^  that  t^  Deed  contaiafng 
*^^^^^the  words  ^^  mare  or  less'*  wbb  executed  hy  Fleet,  and 
MUfe  ▼.      never  seen  by  him  C^awkiM,)  until  after  it  was  record* 

329;  EuU  r. 
Cmmimiikme»ex^or.  lMuf{f.S3C. 
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fiL  Be  flierefore  prayed  that  a  part  of  the  purdiaee 
monej  be  refQiided.  The  bill  stated  also  a  fraud,  in  not 
sowing  wheat,  deliTering  fodder,  fcc* 

The  answer  denied  all  fraud,  and  averred  that  the 
MipoMdeMt  held  the  larger  tract  by  Patent  for  upwards 
ef  3»  acres;  that,  at  the  date  of  the  contract,  he  cfBenA 
the  ]daiatiir  UseleetioB  to  take  it  according  to  tte  sur- 
vey refinred  to  in  the  Patent,  or  to  have  it  surveyed^ 
tad  the  plaintiff  those  to  take  it  according  to  tiie  Patent; 
believing,  as  he  said,  that  be  should  be  a  gainer  thereby. 

Sundry  depositions  were  taken,  proving  that  Hawtdm 
made  Ids  dection,  at  the  time  of  the  contract^  to  take  the 
larger  tract  ky  the  old  survey;  that  he  was  privy  to  the 
execution  of  Fleefi  deed  to  him,  and  accepted  it  with- 
out any  objection.  There  was  no  proof  of  any  fraud, 
concealment,  or  misrepresentation,  on  the  part  of  the 
defendant. 

A  survey  was  made  by  the  Court's  order,  and  retum- 
ci)  according  to  which,  the  whole  tract  contained  only 
Ufee  hundred  and  thirty  eight  acres. 

The  cause  being  removed  to  the  Court  of  Chancery 
hoMen  in  Richmond,  Chancellor  Taylor,  on  tiie  S6th 
of  January  1815,  decreed  as  follows.  "  The  Court,  ac- 
^  quitting  the  defendant  of  any  intention  to  perpetrate  a 
^  fraud  on  the  plaintiff,  in  the  contract  which  is  the  sub- 
**  jectof  controversy,  but  being  nevertheless  of  opinion 
^  ftat  the  sale  of  land  made  in  this  case  by  the  defend- 
<<  antto  the  plaintiff,  was  a  sale  by  the  aere^  and  not  a 
^  ^seiem  gro$$f  and  that,  consequently,  if  tiie  defendant 
■  '•^hath  received  of  the  plaintiff  payment  for  a  greater 
^  umber  of  acres  than  he  did  in  fact  convey  to  him, 
**  fce  holds  so  much  money  of  the  plaintiff's,  which  the 
^  deiendant  ought  in  equity  and  good  conscience  to  re- 
^  find;  and  it  aiqpearing,  by  a  comparison  of  the  deeds 
•*  with  the  report  of  the  survey  made  in  this  cause,  that 
^  the  lands  so  sold  by  the  defendant  to  the  plaintiff  do 
**mbet  fall  short  of  the  estimated  quantity  by  thirty 
^'tmr  acres,  for  which  the  defendant  by  his  answer  ac- 
^  kiMwledges  himself  to  have  received  payment  accord- 
"  ii^  to  the  terms  of  the  mortgage  exhibited  in  the 
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*'  cause;  tiiat  is  to  say,  or  or  before  tiie  ist  of  Januaiy 
•M  8 10,  the  day  of  payment  of  the  last  instalment;  dotii 
<^  accordingly  adjudge,  order  and  decree,  that  the  de* 
<<  fendant  pay  to  the  plaintiff  fi?e  hundred  and  ten  dol* 
«  larst  with  interest  thereon  irom  the  said  Ist  of  Jan- 
<<  uary  1810,  'till  payment,  together  with  the  costs  of 
<<  this  suit;  and  that  the  Bill,  so  fiiir  as  it  seeks  oth^ 
<^  relief  from  the  defendant,  be  dismissed/'  From  which 
decree,  the  defendant  appealed. 

Wickham  for  the  appellant. 

Upshur  and  Stanard  for  tlie  appellee. 

This  Court's  opinion  was  delivered  by  Judge  RoAins, 
as  follows. 

The  Court  is  of  opinion  tliat,  altho'  the  original  propo* 
sition  for  the  sale  of  the  land  in  question,  was  one  of  a 
sale  by  the  acre,  at  tlie  rate  of  S5l5  fQ#<Ach  acre  con- 
tained in  the  two  tracts  proposed  to  be  sold,  the  contract 
assumed  a  different  character  as  to  the  larger  tract,  by 
the  agreement  of  the  parties  to  refer  to  the  patent  as  fix- 
ing the  quantity  thei*ein  contained.  By  this  agreement^ 
the  right  to  survey  that  tract  was  renounced  by  the  ap- 
pellee; and,  as  to  it,  it  became  a  contract  of  hazard,  by 
which  he  might  have  gained.  That  agreement  is  express 
to  pay  for  that  tract,  as  much  money  as  would  re- 
sult from  multiplying  the  number  oT  acres  mentioned  in 
the  patent  by  the  price  per  acre  originally  proposed  to 
be  given;  and  is  not  different  from  one  in  which  the  sum 
liad  been  actually  extended,  and  in  terms  promised  to  be 
paid.  It  was  entirely  competent  to  tlie  appellee  to  waive 
another  survey,  and  abide  by  the  one  already  made;  and 
it  is  a  risque  by  which  it  is  proved  he  expected  to  gain. 
On  the  part  of  the  appellant,  his  conduct  was  entirely 
fair.  He  represented  nothing  but  what  he  believed  to  be 
true,  and  which  he  had  good  grounds  for  so  believing  and 
he  fairly  exhibited  to  the  appellee  his  survey  and  patent^ 
as  the  grounds  and  foundation  of  his  belief,  as  to  the  num- 
ber of  acres  contained  in  the  larger  tract.  liVith  a  foil 
knowledge  of  all  the  circumstances,  and  as  much  know- 
ledge, as  to  the  quantity,  as  the  appellant  himself  is  shewn 
tm  have  had,  the  appellee  entered  into  the  contract;  an4 
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his  own  constructioii  thereof  is  evinced  to  have  corres-  Octobib, 
ponded  with  oui^s,  by  hiB  i^reeing,  in  the  deed^  accepted 
0101*6  tiian  ten   montiis  thereafter,  to  pay  the  gross  sum 
reealting  as  aforesaid. 

Oil  these  grounds  the  Decree  is  to  be  reversed,  with 
Costs,  and  the  bill  dismissed. 


Decided, 

Girens  and  Reynolds  against  Manns^.  ^si^ 

MiLLY  Mann  and  otiicrs  brought  suit  in  August  1815,  1.  A  per- 
against  Joseph  Givens  and  Magdalen  Reynolds^  in  Bote-  ^  po^^ 

nonofsUTet 
nore  ^lui  fiye  yean,  befisre  the  date  of  a  deed  of  emancipation  from  another  whd 
previously  was  thmrowner.  has  a  ri^ht,  in  opposition  to  their  suit  for  freedom,  to 
prove  by  the  ackrlS^edgment  of  such  owner,  made  before  execution  of  the  deed,  or 
by  any  other  legal  evidence,  that  such  possession  of  his  was  advene  to  the  claim  of 
such  owner ;  but  not  by  any  such  acknowledgment  made  thereafter, 

d.  If  a  proprietor  of  skves  delirer  them  to  another,  who  thereupon  claims  thenv 
mtold;  any  declarations  made  by  the  former,  aj^er  tuch  delivery  ofpoueaumu  and  not 
i^ipreoence  of  the  latter,  are  not  admissible  as  eridence  in  opposition  to  such  claim. 

3.  Qa. }  Whether  a  deed  of  emancipation  from  a  person  having  the  right  to 
ilaves^  of  which  another  has  advene  possession  at  the  time,  be  competent  to  confer 
a  right  to  freedom  ? 

4  A  deed  of  emancipation  can  have  no  effect,  if  made  by  a  person  out  of  pones- 
son  ;  another  holding  the  slaves  by  a  title  adverse  to  his;  and  tne  possession  of  such 
other  person  having  continued  for  five  years  before  the  execution  of  such  deed. 

5.  A  deed  of  emancipation  recorded  in  a  Diotrict  Court,  is  not  so  authenticated 
as  to  be  lawful  evidence  in  a  suit  for  freedom.  (Sy  See  Acts  of  May  1782  c.  31.  % 
1.;  1792,  edi.  1794,  1803  and  '14>  c.  103.  §  6;  R.  Qode  of  1819,  c  111.  4  53,  voL 
Ul,p.433. 

^  A  Bin  of  sale  of  personal  property,  (not  being  necessary  to  pass  the  title,)  need 
Mt  be  shewn  in  evidence  by  persons  claiming  under  the  grantee,  in  a  controversy 
ivetween  them  and  the  g^rantor,  or  those  claiming  under  him;  for  they  may  prove,  bjr 
My  other  legal  evidence,  a  title  in  the  person  under  whom  they  chum;  and  sucb 
fnmtee,  or  his  representatives,  may  prove  their  titie  by  other  evidence  than  th« 
^SH  of  sale,  unless  it  be  alledged  that  such  BiU  of  sale  contains  other  matter  thair 
f^  mere  transfer  of  the  property,  (and  of  which  the  grantor,  or  those  claiming  un- 
^  him  might  avail  themselves,)  and  notice  be  given  to  produce  it:  but  in  neither 
ttse  can  the  substance  or  contents  of  the  Dill  ofsale  be  ^ven  in  evidence,  without 
^  aflkiavit  bv  the  party,  or  other  satisfactoiy  proof,  of  it's  loss^  or  that  it  is  not  in, 
^  power  of  the  party  so  offering  the  evidence. 

f*  It  9etmt,  thi^  deposkion  taken  de  bene  eooe,  by  two  magistrates,  and  with  due 
Bodee,  (it  appeal^  ^^  ^^  order  of  Court  was  made  awar&ig  a  Commission  to 
tilft  it,  and  tnat  Tne  Clerk  chai]g^d  a  fee  for  issuing  the  commission,)  may  be  read 
tt  evidence,  on  proof  of  inabihty  of  the  Witness  to  attend;  notwithstanding  there 
^  no  other  proof  that  it  was  taken  by  virtue  of  a  Commission  delivered  to  tne  ma« 
l^trates;  (no  Commission  being  found  among  the  papers;)  and  it  be  returned  to  thf 
««k*s  Office,  Qpen  und  «fMco^  but  irithout  being  ahcwn  to  have  been  rrated  or 
tigered. 
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OcTOBKi,   tourt  County  Court,  in  forma  pauperUf  to  recover  (^e^- 
^^^^._^  dom ;  and  issue  was  joined  on  the  question  of  fireedom  or 
^vens  and  slavery, 
Beynoldf      At  the  trial,  (which  took  place  in  November  1817,)  tlm 
liM^,     plaintiiBb  introduced   a  Deed   of   Emancipation    frODE^ 
Thomas  Reynolds  in  their  favour,  dated  Octo|>er  18th 
1797,  and  recorded,  in  the  District  Courts  holden  at  thB 
Sweet  Springs,  on  the  19th  of  the  same  month.    It  waa 
admitted  by  the  parties,  that  the  said  Thomas  Reynolds 
was  once  the  t)wner  of  the  slaves  in  the  said  paper  men* 
tioned,  of  whom  the  plaintiffs  constituted  a  part;  but  the 
defendants  contended  that,  long  before  the  date  of  the 
said  paper,  he  had  sold  them  to  his  son  John ;  and,  in 
proof  thereof,  they  adduced  the  parol  evidence  of  three 
witnesses: — 1.  Daniel  Givens  stated  that  the  plaintiff* 
Milly  at  the  time  of  the  tnrth  of  her  first  child  (Isom^ 
stated  in  the  ssud  paper  as  being  ten  years  of  age,)  was 
in  the  possession  of  the  said  John,  as  were  also  the  other 
slaves  mentioned  in  tlie  said  paper;  that,  about  one  or 
two  years  afterwards,  the  said  Thomas  told  the  witness, 
^veral  times,  that  he  had  sold  the  said  slaves  to  his  said 
son  John,  and  had  made  him  a  bill  of  sale  for  them;  and 
John  and  those  claiming  under  him  remained  in  possession- 
thereof  'till  John*s  death,  which  happened  about  the  year 
1814.    2.  Jimy  Handly  testified  that,  some  years  ago, 
(the  number  she  could  not  recollect,)  the  said  Thomas 
came  to  her  house,  and,  in  conversation,  in  which  he  ma- 
nifested some  disatisfaction  towards  his  son  John,  with 
whom  he  resided,  said  it  was  true  that  he  had  sold  him 
the  said  slaves,  and  executed  a  Bill  of  Sale  to  him  Cor 
them  ;  and  that  the  said  John  had  executed  a  Bond  for 
^OOlf  as  the  price  for  them ;  but  that  he  had  lost  the  bond^ 
and  Jphn  had  lost  the  Bill  of  Sale ;  by  which  the  witness 
believed  he  meant  <<  John  had  it  not  now.^*    The  Witness, 
tliough  a  neighbour,  did  not  recollect  to  have  heard,  at 
the  time  ot  that  conv^*sation,  of  a  deed  of  Emancipation 
4>r  other  disposition  of  said  slaves  by  T^mas  Reynolds^ 
3.  George  Hancock  testified  that,  some^^rs  ago,  J(Am 
Reynolds  consulted  him  as  Counsel,  on  the  effect  of  a  bill 
of  sale  (which  he  shewed  him)  of  slaves  from  his  father 
to  him ;  viz.  whether  his  fath^  could  (as  be  intend6d(^ 
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make  any  other  disposition  or  alienation  of  them;  and  the   Octohh, 
'Witness,  being  informed  by  John  tiiathe  had  been  in  posses-   ^^^^^^.^ 
sion  of  the  slaves  some  years,  advised  him  that  his  father  ciTens  an4 
could  not  make  another  disposition  of  them.    The  plain-    B«ynoki» 
tiffs  objected  to  any  other  evidence  being  given  to  prove     U9xim. 
the  sale  from  Tlwmas  to  JoAn,  without  producing  tlie  said 
Bill  of  Sale,  or  proving  it's  existence,  and  it's  loss,  and 
the  manner  of  it,  by  satisfactory  evidence ;  and,  though 
the  defendants  offered  to  prove  the  sale  by  parol  evidence 
of  the  same,  and  the  payment  of  tlie  consideration  con- 
tracted to  be  paid,  the  Court  sustained  the  objection  t 
^whereupon  the  defendants  filed  a  bill  of  exceptions. 

The  defendants  also  offered  in  evidence  the  deposition 
of  John  Caldwell  sen.,  taken  de  bene  esse,  by  virtue  of  an 
order  of  Court,  and  written  notice  to  Moses  F.  Cook  At- 
torney for  the  plaintiffs,  and  proved  the  inability  of  the 
witness  to  attend  at  the  trial.  The  plaintiffs  objected  to 
the  reading  thereof,  because  no  commission  appeared 
among  the  papers ;  (though  it  appeared  from  the  Clerk's 
f^-book  that  one  had  been  charged  to  the  defendants  f)  and 
there  was  no  other  evidence  that  the  Magistrates  who 
took  the  deposition  acted  under  a  Commission ;  and  be** 
cause  it  appeared,  irom  the  Clerk's  endorsement,  in  these 
words,  <<  Returned  open^  22d  August  1816,''  tliatthe  said 
deposition  was  returned  to  his  Office,  open  and  unsealed^ 
The  Court  sustaining  this  objection  also,  the  defendants 
again  excepted. 

After  the  deed  of  emancipation  had  been  read  to  the 
Jury,  and  the  defendants  had  given  in  evidence  declarations 
made  by  Thomas  Reynolds 9  (not  in  the  presence  o{John,J 
for  the  purpose  of  proving  that  a  sale  had  been  made  of 
tlie  negroes,  by  the  said  Thomas  to  John^  after  the  said 
John  had  come  to  the  possession  thereof,  (some  of  which 
declarations  were  made  after  said  John  had  so  come  to 
the  possession,)  the  plaintiffs  offered  to  give  in  evidence 
other  declarations  made  by  said  Thomas^  fnot  in  the 
ftesence  of  John^J  after  the  latter  had  come  to  the  posses^ 
gion  as  ajfcpsaid,  for  the  puqiose  of  proving  that, 
^iriien  the  i^i*oes  first  came  to  his  possession,  they  con- 
IkMud  to  he  the  property  of  Thomas,  and  came  with  his 
<|onsent  to  John^s  possession : — ^to  which  evidence  tlie 

y^ii.  VI,      -  ^ 
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^  ms*^   fondants  objecting,  it  was  excluded  by  the  Court  5  and 

^^^.^^^^^   thereupon  the  plaintiffs  excepted. 

Givenf  and      After  the  Coui-t  had  I'ejected  the  evidence  offered  by 

BeynoWi  tlie  defendants,  (as  stated  in  the  first  bill  of  exceptions,) 
HbanB.  ^^  defendants  introduced  a  Witness  who  swore  that^ 
some  time  previous  to  the  deed  of  emancipation,  (how 
long  he  did  not  recollect,)  he  heai'd  Thomas  Reynolds  say 
that  he  had  sold  to  John  Reynolds^  or  let  him  have  the  ne- 
groes, <<  and  that  said  John  was  to  keep  him  and  furnish 
<*  him  with  suitaMe  doathing,  which  he  had  failed  todo.^ 
The  plaintiffs'  Counsel  then  moved  the  Court  to  instruct 
the  Jury  that,  if  they  should  be  of  opinion  that  the  sale 
spoken  of  by  said  witness  w^as  the  same  sale  of  which 
evidence  had  been  rejected  as  aforesaid,  they  ought  to 
disregard  said  evidence  so  far  as  the  same  went  to  prove 
a  sale  of  the  negroes  by  Tlwmas  to  John: — and  it  being 
admitted  that  said  negroes  were  the  property  of  Thomas 
up  to  the  time  when  they  came  to  the  possession  otJohn, 
the  plaintiffs'  Counsel  moved  the  Court  farther  to  instruct 
the  Jury,  that  if  tiiey  should  be  satisfied,  from  the  evi- 
dence  in  the  cause,  that,  when  the  said  John  came  to  the 
possession  of  said  negroes,  the  right  of  property  was  not 
tomsferred  to  him  by  said  Thomas,  then,  unless  they 
should  be  satisfied  that  the  said  John  subsequently  and 
previously  to  the  deed  of  emancipation,  acquired  the  right 
'  of  property  by  alienation  to  him,  the  mere  continued  pos- 
session thereof  for  more  than  five  years  would  not  bar  the 
plaintiffs'  right  under  the  deed  of  emancipation.  Wheit!- 
upon,  the  Court  gave  the  first  instruction,  but  declined 
giving  the  last,  and  left  it  to  the  Jury;  all  \^hicli,  on  tlio 
application  of  the  plaintiffs'  Counsel,  was  oinlered  to  be 
spi'ead  on  the  record. 

A  verdict  was  found,  and  judgment  rendered,  for  the 

plaintiffs,  which  being  affirmed   upon  an  appeal  to  the 

Superior  Court  of  law,  the  defendants  again  appealed. 

Wickham  for  the  appellants. — 1.  A  Bill  of  sale  for  the 

slaves  was  not  a  necessary  muniment  of  our  title;  fi»r 

(a)  Jacobi.  personal  property  passes  by  delivery  fa  J  wMkut  a  deed. 

Undsay,  1       g.  That  title,  too,  became  unquestionable  by  five  years 

uninterrupted  possession.    The  right  of  the  slaves^  to 
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jTreedom  cannot  stand  on  a  better  footing  than  that  of  tlic    OcrwBBB, 

1.818 

person  under  whom  tliey  claim.  v^-v-^ 

3.  The  Court  at  the  instance  of  the  plaintiffs  suppress-  Givent  and 
ed  evidence  concerning  the  sale,  and  gave  the  most  sin-    Reynolds 
gular  instruction  diat  ever  was  given  by  a  Court.    How      ManM. 
couM  the  Jury  know  whetlier  it  was  the  same  sale,  or 
not^  when  the  evidence  in  relation  to  it  had  been  exclud- 
ed? 

4*  ^rhe  deposition  of  Caldwdl  ought  not  to  have  been 
excluded;  for  it  appears  that  a  Commission  to  take  it  ac* 
ttially  issued,  and,  not  being  found  among  the  papersf, 
must  have  been  mislaid. 

Leigh  for  the  appellees.  The  main  point,  certainly,  iH 
that  presented  by  tlie  first  bill  of  exceptions;  but,  in  the 
first  place,  I  will  endeavour  to  clear  the  case  of  minor 
objections. 

1.  CaldweWs  deposition  was  properly  excluded.  In 
England,  commissions  to  take  depositions  de  bene  esse,  as 
evidence  in  trials  at  law,  are  awarded  only  on  consent  of 
parties.^ 6J  In  Virginia,  they  are  authorised  by  Act  of 
Assembly  in  particular  circumstances.  But,  in  both  A  383- 
Countries,  the  practice,  doubtless,  is  adopted  to  save  the 
necessity  of  resorting  to  a  Court  of  Chancery  to  award 
the  commissions  for  obtaining  such  depositions.  We 
thei-efore  must  look  to  the  practice  in  Chancery  to  ascer- 
tain the  form  of  such  commissions,  and  modes  of  execut- 
ing and  returning  them.  And  there,  surely,  it  is  not 
sufficient  that  the  commission  be  awarded  and  issued,  but 
it  must  be  delivered  to  the  Commissioners;  and,  regular- 
ly, it  must  be  returned,  fcj  Such  is  the  constant  prac-  {c)lffarn. 
tice.  But,  in  this  case,  it  does  not  appear  that  the  Com-  £*:  ^^'^' 
mission  ever  was  delivered  to  the  Commissioners: — they 
do  not  even  profess  to  act  under  it*s  authority:^n  other 
words,  it  does  not  appear  tliat  they  had  any  authority  at 
alL 

Again;  flie  deposition  was  returned  open. — ^The  rules 
of  practice  prevailing  in  Virginia,  in  regard  to  publica- 
tion of  depositions,  are  certainly  diffei*ent  from  those  in 
England;  but,  in  this  respect,  the  practice  is  the  same 
in  both   Countries;    ttie  depositions  must  be  returned 
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^1818***  ti'M^  cover,  sealed  up.  The  Commission  itself  always  re^ 
^^^^^^^^^  quires  it;  and  such  rule  is  necssary,  to  prevent  iindoe 
biveuB  and  practices,  to  alter  the  testimony,  or,  indeed,  to  su^ress 
RejaioUk    it,  if  found  unfavourable,  ("d^ 

Mannft*  2.  As  to  the  instruction  given  by  the  County  Court  in 
relation  to  the  charactei*  of  the  transfer  of  possession 
t^%mc7  *^™  Thomas  Reynolds  to  his  son;  there  can  be  no  ques^ 
328, 350.  tion,  now 9  concerning  it,  (according  to  the  settled  prao 
tice  in  our  Couri<<(,)  whether  that  instruction  was  right 
or  wrong.  The  defendants  acquiesced  in  it  at  the  time: 
they  neither  opposed  it  before,  nor  excepted  to  it  after  it 
was  given: — they  can  not  therefore  be  permitted  to  stand 
by  ih  silence,  take  their  chance  bef<»*e  the  Jury,  and,  if 
the  result  be  unfavourable,  avail  themselves,  in  order  to 
impeach  the  verdict  and  judgment,  of  an  error  of  which 
they  made  no  complaint  at  the  trial* 

d.  llie  principal  question  remains;  whether  parol  evi^ 
dence  could  be  given  of  the  contents  of  the  alledged  bill 
of  sale,  without  accounting  for  thenon  production  of  the 
instrument  itself  in  a  more  satisfactory  manner. 

It  may  be  remarked,  in  the  first  place,  that^  before 
this  objection  was  made,  the  defendants  had  already  ex* 
amiiied  several  Witnesses  to  prove  the  sale;  and  then, 
the  Court  did  not  instruct  the  Jury  to  disregard  the  evi- 
dence that  had  been  given  on  that  point,  but  only  exclud- 
ed otiier  evidence  on  the  same  point.  It  appeM*s,  too, 
fi*om  the  exceptions  filed  by  the  plaintifis,  that  the  defen- 
dants did^  even  after  farther  evidence  on  that  head  had 
been  excluded  by  the  Court,  adduce  testimony  of  the  ve- 
ry kind  which  the  Court  had  declared  inadmissible: — so 
that,  notwithstanding  that  opinion,  which  it  seems  tlie 
Court  did  not  «it/brce,  they  in  fact  availed  themselves  of 
the  benefit  of  the  evidence  intended  to  have  been  exclud'- 
ed. 

Excepting  the  testimony  that  Thomas  Reynolds  said 
his  son  John  had  lost  the  bill  of  sale,  there  is  none  other 
that  it  was  lost.  If  ever  there  was  a  case  in  which  a 
party  should  be  held  to  strict  proof  of  the  loss  of  an  instru- 
ment, before  he  should  be  allowed  to  prove  it's  conti^nts^ 
this  is  one.    The  paper  wss  certainly  not  lost  befom 
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Jckn  Reynolds  had  notice  of  his  father's  design  to  eman-    ^^^'^"» 
cipate  or  alienate  the  slaves;  for  he  afterwards  consulted    y^.,^^,.^^ 
Counsel  on  it's  effect,  and  it  is  probable  it  was  not  lost  chrens  and 
'till  after  the  deed  of  emancipation  was  recorded.    Here    ^y^^^^* 
then  was  the  strongest  motive  for  a  careful  preservation     Manw. 
of  it;  so  that,  if  it  were  lost,  it  would   be  wonderful 
that  the  very  time,  cause  and  manner  of  such  loss  could 
not  be  proved.     With  ftUI  notice  of  the  deed  of  emanci- 
patioB  on   record,  John  would  have  complained  of  the 
loss  of  bis  title  paper  to  every  neighbour  he  had.    The 
purchasers  from  him  could  not  have  failed  to  hear  of  such 
a  remarkable  fact  as  this  recorded   manumission;  and 
they  doubtless  enquired  of  their  vendor  as  to  the  par- 
ticulars of  his  title,  and  the  fate  that  had  befallen  tlie 
evidence  of  it     Yet  no  kind  of  evidence  is   adduced  to 
shew  when  or  how  this  paper  was  lost;  which  evidence 
waa  indieipensible  to  enable  them  to  prove  it's  contents.(«)     . .  ^^^^ 
It  does  not  even  appear  that  any  enquiry  had  been  made,  en  Bv'ce.  97. 
for  Uie  paper,  of  John  Reynolds'  representatives. 

4.  Length  of  possession  is  now  relied  upon  by  the  de- 
fendants, though,  in  the  Court  below,  they  made  no  such 
objection  to  our  right: — but,  to  suits  (or freedom^  the  act 
of  limitations  is  no  bar.  The  slavish  condition  and  ig- 
norance of  the  plaintiffs  exempt  tiiem  from  it's  opera* 
lion. 

Wickham  in  reply.  I  admit  the  act  of  limitations  does 
not  run,  against  the  plaintiffs,  since  the  date  of  the  deed 
of  emancipation:  but  they  claim  under  Thomas  Rey- 
nolds^— if  his  title  was  barred  by  length  of  time,  before  Ire 
executed  the  deed,  he  could  convey  no  right  by  the  deed; 
because  the  slaves  were  then  the  property  of  another. 

As  to  the  instruction,  if  it  was  erroneous  and  appears 
on  the  record,  a  bill  of  exceptions  is  not  necessarj;  the 
only  object  of  which  is,  to  get  the  thing  spread  on  the 
record.  Thei-e  is  no  appearance  of  any  assent^  or  vfaiv- 
ing  of  the  objection,  on  the  paii;  of  the  defendants. — 
Bither  Mr.  Ldgh  is  wrong,  or  the  record  is.  The  Court 
did  exclude  the  defendants'  parol  testimony  to  prove  the 
sale*  after  it  was  discovered  there  was  a  bill  of  sale. — 
That  instrument  was  not  a  part  of  the  res  gesta  at  the 
time  of  the  sale: — ^it  was  executed  aftei-ivards,  being 
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OcTOBXB,   the  plaintiffs  be  at  all  entitled  to  ti-cedoniy  their  remedy 

^^^.^^^^^   is  in  equity 9  notm  a  Court  of  law. 

^vens  and      Leigh.    If  tliere  be  a  remedy  in  equity,  there  is  one  at 

Eeynolda    j^^^  •  ^^  ^^£^  ^^^^,  f^^^  .^  paupcr  causcs,  tlie  question  is, 

Mannt.     as  to  the  mere  ri^A^  to  freedom,  unshackled  by  technical 

rules. 

The  Deed's  being  recorded  in  the  Dislrict  Court  is 
not  important.  Even  in  the  case  of  a  Patent,  Judge 
Fexdleton,  in  his  opinion  in  Lee  v.  Tapicott^  2  Waj^ 
^76,  lays  it  down  as  a  general  princi{de,  that  the  at- 
tested  copy  of  a  Patent  i*ecorded  in  a  County  Court,  is  as 
good  as  a  Copy  from  the  Register's  office. 

Wickham.  The  case  of  Lee  v*  Tapaoott  relates  alto* 
gether  to  oW  Patents.  A  copy  of  a  Patent  itotc;  record- 
ed in  a  County  Court,  would  certainly  not  be  evidence. 

The  following  was  this  Court's  opinion. 

The  Court,)  not  deciding  whether  a  Deed  of  eman* 
cipation  of  slaves,  of  w^hich  another  holds  adverse  pos- 
session at  the  time,  is  competent  to  confer  a  right  ts 
£i*eedom,)  is  of  opinion,  that  the  admitted  possession  by 
John  Reynolds^  under  whom  the  appellant  claims,  of  the 
appellee  and  the  other  slaves  in  the  first  BUI  of  excep- 
tions mentioned,  being  more  tlian  five  years  before  Ae 
alledged  Deed  of  Emancipation  was  executed,  tlie  ap- 
pellant had  a  right  to  prove  that  such  possession  was  ad- 
verse to  Thomas  ReynoldSf  the  former  owner  of  said 
'Slaves,  either  by  the  acknowledgment  of  said  Thomas, 
that  such  possession  was  adverse^  (as  that  they  werQ 
held  by  said  John  as  a  purchaser  from  him,  or  otherwise 
by  adverse  claim,)  or  by  any  other  evidence  pro\ing 
the  adversaiy  nature  of  such  possession;  and  that  it 
should  have  been  left  to  the  Jury  to  decide  whether  such 
declarations  were  made  before  or  after  the  execution  of 
tlie  said  Deed;  witli  directions  that  any  such  declaration 
made  thei-eafter  should  be  rejected  by  them. 

Tlic  Court  is  also  of  opinion,  that  a  bill  of  sale  of 
personal  property,  (not  being  necessary  to  pass  tho 
title,)  need  not  be  shewn  in  evidence  by  persons  claim- 
ing under  tho  grantee,  in  a  controversy  between  them 
ftud  the  grantor,  or  those  claiming  under  him;  but  tJiat 
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•  may  prore,  by  iwy  other  legal  evidence^  a   Oo»j»m» 
title  in  the  person  under  whom  they  claim;  and  that  such  y^^v^ 
grantee  or  his  representatives  may  prove  their  title  by  Gtrent  and 
other  evidence  than  the  Bill  of  Sale,  unless  it  is  alledged    ^r^<^ 
tiiat  snch  Bill  of  sale  contains  other  matter  than  the     Mmn^ 
mere  transfer  of  the  property,  (and  of  which  the  grant- 
or, or  those  claiming  under  him,  might  avail  themselves,) 
and  notice  be  given  to  produce  it;  bat  in  ndther  case 
can  the  substance  or  contents  of  the  Bill  of  Sale  be 
^ren  in  evidence  withont  due  affidavit  by  the  party,  or 
other  satisfactory  proof  of  it's  loss,  or  that  it  is  not  in 
the  power  of  the  party  so  offering  the  evidence.    The 
f^ourt  erred  therefore  in  rejecting  the  evidence  of  the 
declarations  of  Thomas  Rti/nolds^  and  the  other  evidence 
oflfered  to  prove  a  sale  by  him;  and  also  in  rejecting  the 
evidence  of  the  witness  Hdncod^  so  far  as  it  tended  to 
prove  an  adversary  possession  in  the  said  John  Reynolds; 
hi^  that  the  same  ought  not  to  have  been  relied  upon  as 
tending  to  prove  the  contents  of  the  Bill  of  Sale,  in  the 
absenoe  of  suffident  proof  that  the  same  was  not  then  in 
the  poooeosion  or  power  of  the  party. 

The  Com-t  is  fiu-ther  of  o[dnion  that  the  alledged 
deed  of  emancipation,  (made  part  of  the  record  in  this 
Bill  of  exceptions,)  not  being  acknowledged  or  proved 
in  thd  Court  of  the  County  or  Corporation,  as  the  law  di* 
fectSf  was  not  so  authenticated  as  to  make  it  evidence  in 
tte  trial,  nor  ought  to  be  reoeived  as  such  evidence  until 
it  shall  be  proved  or  acknowledged  before  the  proper 
Coort 

The  Conrt  is  also  of  opinion,  that  there  was  no  error 
im  rtgecting  the  evidence  mentioned  in  the  third  Bill  of 
JE^cqiBons;  and  that,  as  the  instruction  contained  in  the 
fborth  Bill  of  Exceptions  was  predicated  on  the  rejec- 
.tion  of  flie  evidence  mentioned  in  the  first,  the  same  was 
erroneous; — that  there  was  also  no  error  in  refusing  to 
^ve  the  last  instruction  asked  for  and  stated  in  the  said 
fiMirth  bill  of  excqitions;  but,  instead  of  leaving  the  mat- 
ter  thereof  to  the  Jury,  they  ought  to  have  been  instruct- 
ed,  that,  .if  the  possession  of  John  was  adverse  to  that 
gi  Z&aiiuii,and  so  continued  for  five  years  befiaro  tiie 
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.OcTOBkB,    execution  of  the  deed  <tf  emancipation,  such  posaeflsbii  as 

^^^^^^^,^^  efectually  prevented  the  operation  of  fiiat  Deed,  as  the 

GiTeosaad  change  of  ^t^rty  by  alienation. 

BeyhoUjB  WtA  respect  to  flie  deposition  mentioned  in  the  second 
BUniit.  bill  of  exceptions,  a  majority  of  the  Court  is  of  opinion 
that,  as  it  sufficiently  appears  to  have  been  taken  under 
a  CoMimission,  and  upon  notice,  and  as  the  same  is  no|; 
ibewn  to  have  been  ^«sed  or  altered,  and  as,  for  angfat 
appearing  by  the  Clerk's  endorsement,  it  may  have 
been  vetumed  open  by  the  magistrates  themselves,  it 
would  be  too  strict  to  reject  it  as  evidence  at  the  trial; 
and  that  there  is  error  in  the  judgment  of  the  Court  In 
this  particular. 

The  Judgment  is  to  be  reversed,  and  the  cause  remand* 
ed,  with  directions  to  the  Court  to  admit  the  e^  idence,  so 
impr^erly  rejected,  if  again  offered. 


<K?^»*%,     Cabell'g  exeonton  against  Megginson's 
1818.  adminiftraton. 

Tbl'e^i^.  SOME  time  about  the  year  1771,/MqiA  Cahdl  became 
Ijr  aU  the  et-  bound,  as  the  surety  of  fFUUam  Mtgginsan,  in  a  bond  ttt 
princ^^  Gfor|r«  £*tppefi^  Co.  Britiah  merchants,  for  the  sum  of 
debtor.  g»Tc  511*.  17$.  Sd.  payable  May  1 1th  1771.  In  the  year  1777, 
deiMttfy  the'  ^iXUoim  Mcgginson  died,  leaving  to  his  son  Joseph  CL 
citate  iJ^^ejifegginson^  by  Will,  nearly  all  his  estate  both  real  and 
gtinst  the    personal,  which  was  very  considerable.    Joseph  Cabdl 

Idch  bond  a^""*^*®^  ^^  *****  estate,  and  became  tlie  guardian  of 
one  of  the 

exeeuton  of  the  surety  bound  hknielL  in  his  indiyidual  character,  as  surety  for  the 
■aid  devisee.  The  creator,  afterwardsi  obtained  a  judgment,  in  the  FeiUral  Courts 
against  the  ssid  executors  %  one  of  whom,  (viz.  the  same  who  was  co-obligor  in  the 
bond  of  indemnity,)  paid  off  the  Judgment.  The  said  bond  being  in  the  posaessiott 
of  one  of  the  obligees,  who  resided  ma  tfthe  State,  and  refused  to  let  them  hare 
it»  the  Execiibora  brought  a  suit  in  OhoMoery,  against  the  said  devisee,  (the  plaintiffii 
and  defendant  beine*  alS  citizens  and  residents  Qfthii  State,)  to  recover  of  him  tlie 
money  so  paid;  and  the  Court's  junsdiction  was  sustained. 

3.  L  tMint.  that,  if  a  iudgment  be  rendered,  in  a  Federal  Court,  against  the  exo- 
cutors  of  a  eutety,  and  tney  pay  the  money;  they  cannot  recover  it  against  a  devisee 
of  the  principal  dditor,  by  metion,  or  any  action  at  cemmon  law,  in  the  General  Court 
or  any  other  Court  of  law,  of  this  Commonwealth- 


up 


3.  According  to  the  practice  in  our  Courts  of  Equity,  ifeema  that  a  Bill  to  set 
a  loft  boa4  atadnotba  wiHKVted  by  Hie  phdatiff's  ^j/ldtvit. 
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^e  said  Joseph  C.  Megginsoth  who  was  the  son  of  his   ^'g ""» 
4^ghter.     In  1797,  he  settled  his  accounts  as  admiBi$-   ^^^^^^.-^ 
trator  and  g^sardian,  and  Joseph  C.  Jkgginson  gave  him  eAbeU^seze- 
a  receipt  in  full  for  all  his  transactions  as  soch.  In  1798;     ^^^^^ 
he  died,  having  b  j  his  Will  given  a  considerable  pn^  Meg^^n's 
perty  to  the  same  Joseph  C,  and  farther  devised  as  fol-  •dnun^ 
lows :    ^*  It  is  also  mj  desire  that  my  grandson  Joseph 
«'  C  Megginsan  may  be  released  by  my  executors  fimn  all 
tf<  demands  and  debts  on  account  of  his  father's  estate  ta 
^  mine,  except  the  British  dAt  I  stand  bound  as  seeuriig 
^for  hisfather.^^ 

After  the  death  of  Joseph  Cabdl^  his  eooecutors  and 
other  devisees  and  legatees,  entertaining  apprehensions 
on  account  of  the  said  British  debt,  expressed  the  same  to 
Joseph  C.  Megginson^  who  thereupon  assured  ttoaa  tMt 
the  debt  was  paid  off  or  nearly  'so,  and  that  he  had 
vouchers  to  prove  it;  but,  to  prevent  the  possibility  of 
Bijury  from  that  quarter,  they  proposed  to  give  him  a 
thousand  dollars  to  indemnify  the  estate  of  their  testator; 
to  which  he  agreed,  and  accepted  two  negro  men  slaves, 
valued  at  that  sum,  in  oonsideratiwi  whereof  he  exe- 
cuted a  bond,  to  Robert  C.  Harrison^  WiUiam  J.  Lewis 
(one  of  the  executoris,)  and  John  Brackmridgtf  conditioned 
to  indemnify  the  estate  of  his  grandfather,  against  the 
said  British  debt,  and  aH  clairas  on  aecovnt  s(  his  fti-  ^ 
tiler's  estate;  and  Joseph  CabeU  (the  other  executor,) 
became  ttie  surety  to  the  said  bond,  in  his  intflviduad 
character* 

'  Oeorge  Klippen  4*  Co*  afterwards  instituted  a  suit  ill 
ike  Federal  Comrt^  and  obtained  a  judgment,  against  tiie 
said  executors,  for  the  sum  of  865L  15s.  Sd.  which  was 
faid  %  the  last  mentioned  Joseph  Cabell  to  James  Lyle 
ISie  factor  and  agent  of  the  said  Company,  on  the  29d  of 
October  1808* 

Suit  was  then  brought,  by  the  Executors,  agatml: 
Jhseph  C.  Megginsofij  in  the  Superior  Court  of  Chancery 
fer  the  Ricbmoiid  District,  to  recover  of  hfm  the  money 
w  paid;  the  plaintiffs  alledging  in  their  Bill,  tiiat  the 
l»ond  of  indemnity  given  as  aforesaid  was  lost  by  time 
#r  accident,  and  no  copy  tharoaf  waa  in  thair  pssacssioit^ 


M4  Svpreme  Gmti  of  Jlppe^ 

Oc^BiK,    ibftt  file  parttos  intmcrted  considei^ed  the  plkintUT  Gahdl 

^^^^.^^^...^^  responsible  individually^  in  consequence  of  tos  suretyship 

Caben'teze^^^M^^^dy  but  wei«  willing  fliat  the  claim  should  be 

cutow  fixed  at  once  on  the  proper  person. 
Mtf^nmm't  The  defendant,  by  his  answer,  admitted  the  material 
^^°^^'  statement!,  of  the  bill,  but  alledged  that  the  sum  recover* 
ed  by  Klppen  ^  Co.  was  much  more  than  was  due;  that^ 
before  the  said  recovery  was  had,  the  comfdainants  wero 
informed  by  him  that  he  had  sundry  vouchers  to  prerve 
fliis;  a  description  of  which  was  given  in  the  answer; 
that  the  Complainants  failed  to  apply  to  him  for  the  wdi 
vouchers,  and  to  make  the  proper  defence  to  the  suit  of 
tLippen  ^  Co.,  to  whom,  therefore,  the  Complainant  Go- 
heU  paid  the  money  in  his  own  wrong.  The  defendant 
alledged  that  he  had  not  received  a  portion  of  certain 
slaves  devised  to  him  by  his  grandfather,  which  were 
Bold  by  the  said  CabeU. 

He  filed  a  cross-bill  against  the  Complainants,  making 
Klppen  ^  Co.,  and  James  Lyle  their  agent  or  fkctor,  and 
John  Cabelli  defendants  thereto;  alledging  hb  belief 
that  the  debt  to  ICippen  ^  Co.  was  nearly  paid;  tbai^ 
not  being  a  party  to  the  suit  brought  by  them,  he  sup- 
posed he  could  not  defend  it;  that  he  believed  many  of 
his  father's  papers  were  in  the  possession  of  J(An  CabeU 
and  of  the  said  Complainants,  of  wluch  he  prayed  a  dis* 
eovery  from  them ;  and,  also,  from  jR^m  4*  Cd-'s^iid 
LyUf  an  account  of  all  the  payments  made  towards  the 
said  debt;  and  that  their  books  be  produced  for  examina- 
Iron.  John  Cabell^  and  the  plaintfflb  in  the  first  suit,  all 
denied  possession  of  any  such  papers.  Joseph  CdbM  iy 
his  answer  stated  that,  during  the  pendency  of  the  Bri* 
ttsh  suit,  be  frequently  allied  to  Mtggmsmfor  voiieber% 
but  could  not  obtain  them  until  after  it  was  decided;  ami 
then  he  found  tiiat  credit  had  been  given  for  all  the  pay* 
tnents  shewn  by  tliose  vouchers,  and  for  many  more:  thal» 
as  to  the  negroes,  part  of  whom  were  devised  by  Jmefk 
Cabell  the  elder  to  Megginsonf  tiiey  did  not  belong  to  tht 
testator;  that  the  other  devisees  had  gratuitously  givoa 
Mtgginson  a  moiety  of  a  tract  of  land  of  SOOC^  actfes,  and  that 
the  re^ondent  bad  given  a  negro  to  each  ^  Meggin$viL^4 
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cirildiea*    He  exUbited  with  hb  answer  a  cepjr  of  tiie  ^^^ 
hood  of  indemiiity,  (admitted  by  Meggimon  to  be  a  true   ^^^^^^^ 
oopy;)  statiiig  the  original  to  be  in  the  hands  of  Robert  C.  cabeU't€x#* 
Harrwm^  in  Kentucky)  who  would  not  give  it  up.  ^^^ 

The  suits  abated  as  to  Meggtmon  by  his  death»  and  iiegpnsonV 
ivore  revived  in  the  names  <rf  his  administrators*  •dimmstx*. 

The  G1988  suit  does  not  appear  to  have  been  matured 
IJENT  hearing  as  to  Kippen  Sf  Co*  and  Lijlef  when  both 
oanaes  were  brought  on  to  be  heard  by  consent  of  parties. 

Chancellor  Tatxor,  <<  being  of  opinion  that,  wbea 
^  the  plaintiffs  paid  the  debt  in  the  bill  mentioned,  as  ro- 
«<  presenting  Joseph  Cabdl  the  security  of  WUliam  Meg- 
^^ginson,  to  George  Kippen  ^  Co.p  they,  the  plaintiffst 
^  had  a  plain  remedy,  at  law,  against  the  defendant  in 
**  the  first  suit,  as  appears  by  their  bill,  tod  might  have 
^<  been  reimbursed  by  a  motion,  under  the  Act  to  em- 
^  power  securities  to  recover  damages  in  a  summary 
«  way,''  dismissed  their  Bill,  with  costs,  <' without  pre- 
^<  judice  to  any  suit  they  might  be  advised  to  institute^ 
*^  either  under  that  act,  or  at  the  common  law,  for  recovery 
^  of  the  money  in  the  bill  mentioned."  He  dismissed  also 
tbe  cross  bill,  at  MRggin$on*8  costs,  and  ordered  the 
Clerk  to  put  llie  costs  of  one  suit  against  the  other,  that 
the  balance  might  be  known,  so  that  only  one  execution 
night  issue. 

From  this  decree  the  phdntifis  in  the  first  suit  i^ 
pealed. 

Stanard  for  the  appellants,  insisted,  that,  independent* 
ly  of  the  bond  of  indemnity,  they  were  entitled,  as  exe- 
cutors of  tiie  surety,  to  relief  in  Equity: — 

I0U  Because  the  statutory  remedy  by  motion  does  not 
OBst  tbe  Court  of  Equity  of  its  pre-existing  jurisdiction 
#rer  tbe  subject; — 

^ly.  Because  there  was  no  State  Court  competent  to 
^vjfa  effect  to  the  remedy  by  motion.  The  judgment  was 
hi  tbe.  Fedend  Court,  and  the  Act  of  Assembly  gives  the 
temedy  in  that  Court  only,  in  which  thejudgmetU  wa§ 
rendered^  Evjen  the  Federal  Court  had  not  jurisdictionj 
for  all  the  parties  were  citific^  of  this  State  :^^ 
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OcTOBki^        Sdly,  Because  there  was  no  person  against  whom  tlife 
,^^^J^^  motion  could  be  made;  there  being  no  living  executor  or 

Cid)en'Bexe- administrator  of  the  original  debtor. — 

^*ort         4thljr,  Because,  dt  that  timet  the  statutory  remedy  was 

Veg^TMon^s  inadequate ;  since,  on  the  recovery  by  motion,  interest 

'  The  complainants  were  also  entitled  to  relief  on  ac* 
count  of  the  loss  of  the  bond  of  indemnity.  Besides, — 
Joseph  Cdbellf  who  paid  tlie  amount  of  the  Judgment 
^ing  bound  as  JUegginson^s  surety  that  it  should  bo 
paid,)  could  not  charge  the  disbursement  in  his  account 
as  executor.  Be  had  no  remedy  by  motion  again£(t  Meg^ 
gmson^  as  no  judgment  hkd  been  rendered  on  the  bond  to 
which  he  was  the  surety;  and  he  was  clearly  entitled  to 
relief. 

John  Molbertson  om^a.^— This  is  a  csvse  purely  of  com- 
ttoH  law  jurisdKctton.    Admitting  that  the  plaintiffs,  re- 
presenting the  original  surety,  had  no  remedy  by  moRonf 
they  might  have  resorted  to  their  action  of  assumpHL 
But,  in  fact,  tiieir  motion  might  have  been  made  in  the 
it^  Edit  General  Court(^aJ     It  does  not  appear  in  the  Record^ 
Md  ni^^ *****  the  estate  of  William Megginsonihe  principal  debtor 
is.  ^  5*        was  not  represented.    On  the  contrary,  Joseph  C.  J^ieg'^ 
ginson  was  his  heir$  and,  by  the  Act  of  Assembly,  tiit 
motion  is  authorised  against  <<  hcirSf  ^ecutors  or  adttii- 
<^)  Ibid,  c.  nistrators.''(^(J    The  Judgment  being  obtained  tii  ISOSy 
1^-  S  X-       the  remedy  was  complete  for  interest,  aa  well  as  for  the 

(r)  »te    sum  paid.f^cj 

5^^  ^  g^^      The  ground  taken  to  give  the  Court  jurisdiction,  lliat 

p.  114.        the  Bond  of  indemnity  was  loH,  is  admitted  by  the  an* 

swer  to  the  cross  bill  not  to  be  founded  in  fact*    But,  89 

to  this  point,  the  bill  should  have  been  supported  by  affi- 

i^^l^-  davit. fd Jit  is  therefore  defective  on  ifs  face,  and  waa 

j^.  aS*^*  properly  dismissed,  Aough  no  plea  to  the  jurisdiction  waa 

(e)i»9mtrdntd.CeJ 
J^^^^*^^*     Samuel  TcLykr  on  the  same  side.    The  question  re- 
^m'st.     solves  itself  to  this.    Will  a  Court  of  Equi^  maintain 
a  Bill  for  the  sole  purpose  of  compelling  a  principal  t^ 
rqyjiy  money  to  his  surety? 
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eUanard  in  rejlj. — An  affidavit  to  a  Bill  fsm  aettiPg   ^^o^ 
up  a  lost  bond,  is,  I  doubt  not,  required  by  English  pc2U>.  y^^^.^^^ 
tice:  but  I  have  never  known  such  a  bill  verified  by  the  Cabell's  e»0« 
Plaintiff's  affidavit,  in  this  Country.    Admitting^  bow-      """^^^ 
eves*,  it  were  necessary,  advanta|;e  of  the  omission  ought  M«Kipi!»o<^'ft 
to  be  taken  by  demurrer.    If  it  be  not  demanded  in  the       toxt.    ' 
Court  below,  objection  for  want  of  it  ought  not  to  be 
luade  in  llie  appellate  Court 

MtggmM%^$  answer  does  not  deny  the  Imb  of  the  bond* 
The  fact  made  out  in  the  cross  suit  is,  that»  though  ift 
existence,  it  is  indeed  lost  to  us,  being  out  of  our  powers 
and  beyond  the  jurisdiction  of  any  Court  in  this  State. 

Judge  Roane  pronounced  the  Court's  opinion,  that 
fte  Decree  in  the  original  suit  was  erroneous  in  dismiss* 
ihg  the  Bill  for  want  of  jurisdiction ;  that  it  therefore  bo 
reversed,  and  the  cause  remanded,  to  be  JEarttm*  proceed- 
ed in  upon  it's  merits;  and  that  so  much  of  tiie  said  Se^ 
QiM  as  dismissed  the  cross-bill^  be  affirmed. 


BeckLod 

Bufliiers  a^aln^(  BaiTett  ^^*^5.^* 

The  aiqiellee  exhibited  a  bill  in  the  Superior  Court  of  jj-^'^^  ^ 
Chancery  for  the  Staunton  District,  against  Danid  Ilnff-ime^oii^ 
«flr,  Jm^  Sumner  and  8amnel  Henry j  setting  forth  that^*^^^ 
he  executed  his  bond  to  Jostph  Ruffner  and  Samuel  Hen-^*^S^^^ 
fy  executors  of  J.  Buffiier,  for  JSl  19,50,  that  Joseph  Ruff*  was  found 
mer  assigned  it  to  Daniel  Buffner  ;  that  the  complainant*^  ^?|? 
paid  fte  moA^y  to  Samuel  Henry,  without  notice  of  the  Ant,  but  cer- 

'tifiedby  the 
Judge  to  be 
ItgMbuftIhe  weighi  ef  eridenee;  another  trial  being  djrectedi  a  second  Tevdict  was 
iofwd  as  before;  whereupon,  the  Judge  certified  with  the  Teidiet  oB  the  evidtnce 
l^ren  to  the  Jury;  from  which  it  clearly  appeared  that  the  meriu  of  the  case  were 
^igaitut  the  complaiiiaat.  Tlie  Court  of  Appeals  thereupon,  did  not  award  OM/Am 
trial,  but  dissolved  llie  Ii\j«iiction,  and  dismissed  tiw  Bm  with  costs. 

d.  The  asds^or  and  assignee  of  a  bond  being  mad^  defendants  tx^  a  bill  exhibits 
sd  by  the  obfigor,  for  an  Injunction  and  for  j^enetW  relief ;  he  alledging  that  he 
iwid  the  money  to  the  assigikor  witiumt  notice  of  the  assignmentt  if  that  aUegm- 
Mn  betlbarwrnrSs  ^QsproTed,  whereupon  the  Injunction  b  dissolTe<L  uid  the  Bil( 
^emisMdasto  the  assignee;  the  cause  eught  yet  to  be  retained  said  farther  pre- 
cised m,  to  gire  the  cemphdnaat  relief  agaiDst  ^e  asnpxofr. 


-4M 


»»pitme  ewrt  ^Jfypmk. 


IL8I0 


«s«9HiiMt*  aad  tpok  Jus  recoipt*  tp  wbiioli  Me  JMbi  Sfuh 
ry  was  subscribing  witness;  tbit  the  assig^ieB  hnMg^ 
suit  on  the  bowl  in  the  Soperim*  Court  of  Gabrii  oooBtjr, 
anri  obtained  judgment,  tfae  sofascriUn^  Wttnees  to  Ito 
receipt  being  absent  He  prayed  an  i^junctiotty  and  g€^ 
mtal  ftHef. 

The  Injunction  was  awarded.  Tlie  SuffnerSf  by  thctir 
answers,  stated  that  the  sale  of  th6  property,  for  the  price 
of  which  the  bond  was  taken,  was  made  by  the  executors 
for  the  benefit  of  Daniel  Riiffner ;  and  that  this  was  no* 
torious  at  the  time;  that,  accordingly,  the  bond  was  im* 
mediately  transferred  to  him  ;  that  Barrett  the  Complain- 
ant was  well  apprised  of  all  this,  and,  before  his  payment 
to  Samuel  Henrys,  had  JuU  notice  of  the  assignment. 

To  these  answers  the  plaintiff  replied  generally : — % 
decree  nisi  was  entered  against  Henry ^  but  does  not,  ap- 
pear to  have  been  served. 

^  Barrett  exhibited  \m  e^coipts  and  filed  sevReral  dfapoaih 
tion^  proving  the  payment,  and  tending  to  pnvre^  ifc'  wm 
iomfiis. 

Ddnkl  ibltgker«L\eA  ^  deposittonto  fmv^tlMAm«tt 
had  notice  of  tiielransfin*  of  tiie  bond  to  him,  at  tbe  vctfif 
Ume  of  itfs  execution.  Upon  a  motion  to  Misofve  IM 
injunction.  Chancellor  Brcrwn  directed  anew  trial  atriM 
bar  of  CabeK  Superior  Coifrt:  a  verdict  was' found  ftj^ 
Barrett  |  but  the  Court  certified^  with  it,  that  the  weigtt 
of  evidence  was  in  favour  of  Ruffner.  The  ChanceHor 
directed  another  trial,  which  being  had,  the  Jury  found 
again  for  BarretL  The  Court  certified  the  verdict,  and 
with  it  aU  the  evidence  given  hrfore  the  Jury;  from  wtiich 
it  clearly  appeared  that  Barrett,  before  he  paid  the  money 
to  Benry  had  full  notice  of  the  asaignmeBt  of  the  bond  to 
Danid  Ruffner. 

The  Chancellor  perpetuated  the  Injunction;  and  Jhi^ 
ner  appealed. 

Leigh  for  the  appelant. 

Since  all  the  evidence  whidi  was  before  the  Jury  ap* 
pears  to  this  Court,  and  the  merits  are  cleariy  in  favovr 
of  tlie  plaintiff  at  law,  there  is  no  necessity  for  awardinf^ 
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ftBOfflier  trials  but  the  Court  may  direct  the  Inj  unction  to    OcT^Bti, 
be  dissolved  aad  the  Bill  dismissed. 

Btunati  contra.    It  is  iH>t  necessary  for  me  to  discuss 
tike  eTidence  after  two  concurring  Verdicts.    This  Court 
CMUiot  judge  of  the  credibility  of  the  Witnesses,  as  the 
Jury  could.    Their  manner  of  giving  testimony,  their 
looks,  could  be  seen  by  them^  but  can  not  now  be  known 
by  this   Court,  (a)    In  strictness  the  Chancellor  ought     (a)  5mw- 
not  to  have  granted  the  second  new  trial,  the  Judge's  ^^,  2 
certificate  being,  merely,  that  the  weight  of  evidence  was  CaU  369-374 
against  the  verdict.(6)  (*)  Swain 

Leigh  in  reply.  The  verdict  and  decree  are  not  only  ^J^*^. 
against  the  weight  of  evidence,  but  against  the  evidence 
altogether ;  for  there  is  no  contradictory  testimony  in 
the  case.  In  Shanks  and  McRae  v.  Fenwick^  2  Munf. 
478,  this  Court  regarded  the  weight  of  evidence,  and  d^- 
carded  all  other  considerations.  In  Stanard  v.  Graves, 
three  concurring  verdicts  had  been  given  on  the  same  evi- 
^nce.  If  in  this  case  there  were  three  such  verdicts,  I 
riiould  submit.  ^ 

Bt  thxs  Court,  the  Decree  was  reversed,  the  Iiyunc- 
tmi  dissirfved,  and  the  Bill  dismissed  with  Costs,  Octo- 
ber SOth  1818.  This  Order  was  re-considered,  Novem- 
ber 4th;  amended  by  setting  ftside  the  dismission  of  the 
Bill  as  to  Samud  Henry;  and  the  cause  remanded  to  the 
Court  of  Chancery^  to  be  farther  proceeded  in  against 
hijtSm 
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o«tober3o,  Snclsoii  ^  Co»  agttifist  Franklin. 

1818. 

1.  In  ibe  Franklin  exhibited  liis  Bill  against  Snelson  ^  Co.  in 
lease1)f*a  the  Superior  Court  of  Chancery  for  the  Richmond  Dis- 
houseand  trict,  setting  forth,  that,  ort  the  15th  of  March  1811, 
aTtown^tf  the  ^octor  John  R.  Archer  leased  a  house  and  tenement  in 
vendoT  fail  Petersburg  to  Snelson  ^  Co.  for  the  term  of  eight  years 
leaL^tothe  *"^  ^^'®  months^  to  Commence  on  the  first  of  May  in 
vendee,  and  that  year,  and  to  determine  on  tlie  1st  of  October  1819, 
form\im'of  ^^  the  annual  rent  of  gsbo,  and,  for  the  last  five  montiisr^ 
a  Coven^it  at  the  rent  of  g83  33  1-3  cents;  with  a  covenant  that  los- 
in  case  of  8^  ^y  ^^9  lightning  and  tempest,  were  excepted;  and 
^f  *^^h*^"  that,  in  case  of  destruction  by  such  accidents,  the  lease 
by  fire,  the  should  terminate,  and  become  void,  but  Snelson  ^  Co. 
lease  shall     ghould  pay  the  rent  up  to  the  time  of  such  destruction: — 

terminate         .,,*,,  ,      , 

and  become  that,  on  the  15th  of  July  1815,  a  contract  was  made  be- 
voi^  this  is  tweeii  the  complainant  and  defendants,  whereby  the  for* 
cealmentas  merwas  to  take,  the  lease  of  a  moiety  of  tlie  premises, 
IL^J^^^  from  tliat  day  to  the  end  of  the  term,  to  pay  them  j5l  50O 
and.  if  the  for  the  same,  by  instalments,  and  moreover  to  pay  lialf 
desi^yedby  ***^  rent  per  annum  to  Doctor  Jircher: — that  articles 
fire  in  a  were  drawn  on  the  same  day,  which  state  tiiat  Franklin 
Eauity  will  had  taken  the  lease;  (without  adding  that  possession  Ttvu 
V^  ^®  to  be  delivered  to  him  on  the  Monday  followingf  as  was  in 
injoiningthe  truth  the  agreement?)  and  that,  in  point  of  fact,  posses- 
collectlnK^"*  sion  was  never  delivered:  that  he  gave  his  notes  nc- 
the  purchase  gotiable  at  Bank  for  the  three  instalments  of  the  Si  500; 
^"^recSnir  ^h**  he  had  never  seen  Archer^s  lease,  and  was 
his  notes  for  utterly  ignorant  of  the  covenant  for  termination  of  the 
be^ven  up  '^^^^e  in  case  of  destruction  by  fire,  &€•;  that,  on  the 
and  cancet  night  of  Sunday,  July  16th,  tlie  whole  house  was  destroy- 
ed by  the  gi-eat  fire  at  Petersburg;  yet,  notwithstanding 
such  destruction,  whereby  the  lease  was  terminated,  the 
defendants  insisted  on  payment  of  the  said  three  notes 
negotiable  at  Bank.  The  Bill  prayed  therefore,  lliat  tbey 
be  enjoined  from  depositing  the  said  notes  in  Bank  for 
collection;  that  tiie  notes  be.  delivered  up  to  be  cancelled; 
^d  for  general  relief. 
The  Injunction  was  awarded.    Snelson  ^  Co*  answer- 


led. 
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edy  that,  having  built  a  new  house  on  the  premises^  they  ^^*^""» 
sold  to  the  plaintiff  their  unexpired  term  in  a  moiety  of 
die  tenement;  that  it  was  tlie  intention  of  the  bargain 
that,  as  to  that  moiety,  lie  shmild  stand  in  aU  respects  in 
the  same  situation  they  stood  in;  and  that  he  was  to  pay 
them  the  purchase  money  at  all  events.  Tliey  admitted 
that  tliey  did  not  show  him  their  lease  from  Archer^  nor 
mention  to  him  the  covenant  therein  for  the  termination 
thereof  in  case  of  destruction  by  fire  &c.  They  denied 
the  alledged  agreement  that  possession  sliouid  be  deliv- 
ered on  Monday  July  17th;  insisting  that  he  took  the 
lease  on  and  fi*om  July  15th. 

TTie  Complainant  replied  generally;  and  commissions 
were  awarded.  Depositions  were  taken,  on  one  side,  to 
prove  tliat,  in  tnitli,  possession  was  delivered  on  the  15th 
of  July  1815;  and,  on  the  other,  that  it  was  not  deliver- 
ed, nor  was  to  have  been  delivered,  until  Monday,  July 
irth*  A  witness  swore  that,  on  the  said  15th  of  July,  the 
Complainant,  in  conversation  with  him,  agreed  that,  if 
the  house  should  be  burnt  on  the  next  day,  it  would  be  his 
loss.  It  w  as  also  proved  that  Archer  had  re^-entered  on 
the  premises  since  the  fire,  and  leased  the  ground  to  Hec- 
tor M^A^eil,  the  chief  acting  partner  of  the  firm  of  8nd' 
son  ^  Co.9  for  a  term  of  twenty  two  years. 

At  June  Term  1816,  Chancellor  Tatlor  perpetuated 
the  Injunction,  and  decreed  that  the  defendants  should  de- 
liver up  to  Franklin  his  negotiable  notes,  to  be  cancelled; 
whereupon  the  defendants  appealed. 

May  for  the  appellants. 

This  is  a  contract  under  seal;  from  which  the  Court 
will  not  infer  any  thing  more  than  it  expresses.  There 
is  no  warranty  in  it.  Could  an  action  at  law  have  been 
maintained  upon  it  by  the  Complainant  against  McJ)fiU 
and  Sndsonf  They  merely  sold  their  lease  as  they  held 
it.  Shall  the  mere  circumstance  of  his  coming  into  equi- 
ty to  obtain  an  Injunction,  to  prevent  their  collecting  the 
money,  give  him  a  right  which  be  had  not  at  law  ? 

Leigh  for  the  f^pellee. 

The  important  circumstance,  that  tlie  lease  was  to 
terminate  in  case  of  destniction  of  the  house  by  fire,  was 
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(xmceiil^ir— Such  concealment  is  constrective  frand|  ni, 
whether  so  designed  iH-noty  it  had  all  the  efflDCt  of  a  A*aHd 
on  us.  If  the  money  had  been  paid^  it  might  have  be» 
recovered  by  assumpsit  for  money  had  and  receivedt  die 
consideration  having  failed.  The  Court  of  Equity^  then, 
may  exert  it's  preventive  power. 

The  statements  in  the  answer  are  not  recondleiMe^  with 
each  other.  It  is  there  acknowledged  that  tiiis  dream- 
stance  was  concealed!  yet  it  is  also  said  that  the  par- 
chaser  of  the  lease  was  to  stand  in  all  respects  in  the  same 
situation  with  the  original  lessees !  He  took  apon  him 
indeed  the  risk  of  loss  by  fire,  so  far  that  he  suj^MMed  he 
was  to  pay  the  rent  though  the  house  should  be  burnt;  bat 
he  did  not  suppose  that^  in  such  event,  be  was  to  lose 
the  lease  altogether:  he  knew  nothing  of  that  stipolalion. 

Th^re  Is  a  representation  in  the  articles  of  agreement 
that  the  lease  was  to  continue  four  years  :  wMch  repre- 
sentation amounted  to  a  covenant  to  that  ^foct:  but  all 
the.  benefit  tluit,  at  the  utmost^passed  to  the  purchas^vi^as 
two  days  possession  of  the  premises. 

October  30th»  1818,  the  Court  aflbrmed  the  Decree, 


Decided* 

November 

2d. 

1818. 


Baker  agaimt  Olass 

and 
Glass  against  Baker. 


1.  If  par.     -^  written  agreement  was  made  between  Isaac  Baker 
ties  Bey. tiat-  and  Joseph  Glass,  in  the  following  words: 
M^  of  a  ^        **  J^emorandum  ^c,  the  said  Isaac  Baker  has  sold  kis 
tract  crfiand,  «<  land  in  the  State  of  Kentucky,  two  tracts,  one  on 

agree  in 

writing,  up.  <^  Highland  Creek  of  900  acres,  the  other  on  Grare 

on  a  specifi- 
ed price  per  acre;  but  that  the  vendor  shall  take,  in  payment  a  house  and  lot  of 
the  Venoee,  at  ca%h  xtalue^  to  be  pronounced  by  two  pei'tonOf  (not  naming  fAan,*)  m* 
the  money,  by  certain  instalments,  in  caoe  the  vendee  shall  frefer  paying  mmeys  and 
afterwards,  (the  vendee  not  having  elected  to  pay  money  tor  the  Umd,)  the  Mrties, 
by  endorsement  on  the  writing,  appoint  two  persons  to  value  the  house  and  kK«  who 
attempt  to  do  so,  but  differ  m  opinion;  whereupon  they  verbally  agree  to  make 
another  appointment,  at  some  other  time  not  tpecijed  i  the  contract  is  too  incom- 
plete  to  be  enforced  by  a  Court  of  Equity. 
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^  Greek  of  66  S-S  acres,  to  Joseph  Glass f  on  the  follow-  KonxnB, 

•«  mg  conditions;  for  two  dollars  per  acre,  provided  they 

«<  will  Mit  Joseph  Glass  on  his  return  from  IBLentncky; 

<<  then  the  said  Isaac  Baker  is  to  take  a  house  and  lot  in 

«<  MiddletowB  in  Berkeley  county,  Virginia,  to  be  valued 

«  by  two  persons  what  said  property  is  worth  in  Cashf  or 

^  tD  allow  said  Josq^h  Glass  fifteen  hundred  dollars,  if  it 

^  wUl  rent  for  a  term  of  years  at  seventy  five  dollars, 

«  and  so  on,  in  proportion,  should  it  rent  for  more  than 

*f  the  abovementioned  sum.     Or  if  the  said  Joseph  Glass 

**  should  prefer  paying  me  the  money f(\)  the  said  Ba- 

<<  ker  agreea  to  take  the  fdlowin^  payments,  viz ;  one 

**  third  in  September  1811,  one  tiiird  in  September  ISIS^ 

<<  and  the  balance  in  September  1813,^ 

Signed  and  sealed  by  both  parties;  dated  January  24th 
1810;  and  attested  by  a  Witness;  with  a  clause  subjoined^ 
(which  also  was  signed  and  sealed;)  viz: 

**  N.  B.  it  is  understood  that  there  is  to  be  a  general 
<<  Warranty  given  by  both  parties^  for  Lands,  and  Heoae 
«  and  Lof 

Gbiss  went  to  Kentucky,  saw  the  lands^  and  on  his 
return  told  Baker  he  was  willing  to  take  them. 

On  the  24th  of  May  1810,  they  agreed,  by  endorse- 
ment on  the  original  agreement,  to  leave  the  valuation  of 
die  house  and  lot  to  WiUiam  WHson  and  David  dutle^ 
man  junr.  The  said  referees,  after  viewing  the  proper- 
ty, could  not  agree  in  opinion,  and  Baker  refused  to  ap- 
point an  umpire,  tfiough  Glass  proposed  it.  Before  they 
separated,  however,  it  was  verbally  agreed  by  Baker  as 
well  as  GlasSi  that  other  referees  should  be  appointed  at 
some  other  time,  hut  no  day  was  fixed  on  for  making 
sueh  appointment;  and  Baker^  soon  afterwards,  declared 
that  he  considered  the  contract  void,  and  demanded  a 
surendw  of  the  writing.  Glass  refused  to  give  it  up,^ 
and  tendered  to  Baker  a  Deed  conveying  to  him,  in  fee 

(1)  Note.  GUu»  never  declared  hit  4lectien  to  pay  the  moneys  ia, 
preference  to  lettinf^  Baker  bare  the  house  and  lot  It  teemt  too, 
that  the  rent  that  could  be  obtained  was  l^st  than  75  dollars  per  an- 
num, 80  that  the  altematiye  allowance  of  2l500,was  thrown  out  of  the 
^estioQ. 
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XoTKMBs«»  simple,  \iith  general  warranty,  tlie  Hoii^  ami  Lotui 
Middletown,  with  twenty  or  thirty  dollars,  which  be 
(considered  the  difference  in  value  between  that  property 
and  the  Lands  in  Kentucky;  which  Deed  and  money  Ba^ 
ker  refused  to  receive. 

A  Bill  was  thereupon  filed  by  Olass^  in  the  superior 
Court  of  Chancery  for  the  Winchester  Districts  praying 
that  Baker  be  dcci-ced  to  convey  to  him  the  Kentucky 
lands,  <<upon  his  doing  wliat  the  Cmirt  should  think  pro- 
*<  per,"  and  tliat  such  other  relief  be  given  as  justice  re- 
quired. 
Tlie  defendant  by  his  answer,  contended  that  the  Court 
ouglit  to  pronounce  the  coiftract  Toid,  but  said  he  was  ml- 
ling  that  a  sale  of  the  House  and  lot  on  twelve  months  credit 
should  be  dii*ected,  mth  art  assignment  to  him,  by  the 
Complainant,  of  the  Bonds  taken  at  such  sale,  (the  pro- 
perty to  be  held  liable  for  payment  thereof,)  and  a  decree 
for  the  balance,  with  interest  from  the  date  of  the  written 
agreement;  or  that  the  Complainant  should  be  decreed 
to  pay  for  the  whole  land,  in  cash,  at  two  dollars  per 
acre,  tlie  last  day  of  payment  having  nearly  arrived. 
The  respondent  was  tlien  and  had  always  been  willing 
to  let  him  have  tlie  land  for  money,  at  the'  price,  and  Ac- 
cording to  the  alternative  terms  of  the  agreement, 

Chfuicellor  Carr  ap])ointed  Edward  McChiire  and 
James  Stephenson,  (or,  if  they  should  disagree,  Danid 
Lee  as  their  umpire,)  to  say  how  much  the  House  and 
Lot  were  worth  in  cash  on  .the  12th  of  May  1810,  and 
how  much  at  the  time  of  their  valuation;  directing  them 
if  the  value  was  less  at  that  time  than  on  the  said  152th 
of  May  1810,  to  say  what,  in  their  opinion,  had  caused 
such  depreciation  of  value.  The  said  referees  reported 
the  value  at  both  periods  to  be  the  same;  to  wit,  twelve 
hundred  dollars:  whereupon  tlie  Chancellor  was  of  opin- 
ion, that  the  Complainant,  having  executed  the  Deed  fil- 
ed among  the  proceedings  since  the  last  terra,  would  be 
entitied  to  a  specific  performance  of  the  contract  in  the 
Bill  mentioned,  upon  his  paying  the  balance  of  the  pur- 
chase money  for  the 'Kentucky  land.    He  therefore  de«  * 
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oreed  that  if  the  complainant^  on  or  before  the  expiration  Notbmbkb, 
dl  six  months,  from  the  date  of  this  decree,  sliould  pay 
to  the  defendant  the  sum  of  2733  33  cents,  with  interest 
'till  paid,  on  one  tliird  of  tliat  sum  from  September  30th 
1811,  on  another  third  from  September  30.th  1812,  and 
on  the  residue  from  September  30th  1813,  then  the  de- 
fendant should  forthwith  make  and  execute  to  the  Com- 
plainant a  Deed  in  fee  simple,  with  general  warranty, 
for  the  Lands  in  Kentucky  mentioned  in  the  articles  of 
agreement;  should  accept  the  Deed  for  the  House  and 
Lot,  and  pay  tlie  costs  of  the  suit:  but,  if  the  Complain- 
ant should  fail  in  making  tlie  said  payment,  hi»  bill  should 
be  dLsmissed  witli  costs. 

This  decree  was  afterwards  so  modified  as  to  permit 
the  Complainant  to  pay  the  money  and  interest  intoCourt, 
to  be  handed  over  to  the  defendant;  which  payment  he 
accordingly  made;  but  then  appealed  from  so  much  of 
the  decree  as  directed  that  he  should  pay  interest  The 
defendant  also  appealed;  and,  on  his  motion,  a  Receirer 
was  appointed  to  put  out  the  money  to  interest^  until  the 
said  appeals  should  be  decided. 

Wickham  for  the  defendant,  (among  other  points  which 
need  not  here  be  mentioned,)  relied  upon  the  cases  of 
Smallwood  v.  Mercer  and  Uansbrmighf  1  Wash.  290; 
Graham  v.  Call  exeaitor  of  Means^  5  JIunf.  396;  Cooth 
Y.JacksoHf  6  Vtcsyjr.  34;  and  Milnes  \.  Gery^  14  Vesey 
jr.  400,  as  shewing  that  tlie  bargain  in  this  case  was  too 
Incomplete  to  bo  enforced  by  a  Court  of  equity.  It  is 
true  that  Baker  made  a  proposition  in  his  answer;  but  it 
was  not  accepted,  and  therefore  was  not  binding. 

Stanard  for  the  complainant,  said  the  contract  was  of 
two  parts;  first,  to  sell  at  a  stipulated  price  the  Kentucky 
land:  so  far,  it  was  consummate,  as  soon  as  Glass  agreed 
to  take  the  land.  Subordinate  to  this,  was  the  second 
part,  prescribing  the  modes  in  which  Glass  Mras  at  liber- 
ty  to  efiect  tiie  payment  of  the  purchase  money.  The  se- 
lection of  either  of  those  modes  had  no  influence  on  the 
main  contract.  If  it  were  true  that  tlie  disagreement  of 
the  valuers  liberated  Baker  (rom  proceeding  farther  in  the 
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NoTKMBVB,  valaatioii,  it  merely  discharged  him  from  the  obligatkm 
of  taking  payment  in  that  mode:  it  did  not  deprive  Glass 
of  the  privilege  of  paying  in  the  other  mode  authorised 
by  the  contract.  The  effect  of  such  an  event  is  only 
co-extensive  with  the  subject  on  which  it  operates:  it  ex- 
cludes the  house  and  lot  as  a  means  of  payment^  but  it 
does  not  defeat  the  contract,  unless  the  exclusion  of  the 
house  and  lot  as  a  means  of  payment,  works  that  ^ect 
per  se.  Hiat  such  can  not  be  the  case,  is  plainly  demon-i 
strable. 

Suppose  the  house  had  been  destroyed;  would  Glass  be 
deprived  of  the  privilege  of  paying  for  the  Kentucky 
land  by  the  instalments  stipulated?  An  abortive  at- 
tempt to  give  it  a  price,  so  as  to  make  it  a  means  of  pay- 
mc/ut,  would,  at  roost,  disable  Glass  from  making  the 
payment  in  that  way;  but  such  disability  would  not  de- 
prive him  of  tlie  privilege  of  embracing  the  other  alter- 
native* 

CUass  had  the  privilege  of  one  of  two  modes,  as  his 
choice.  If  the  effort  to  pay  in  one  mode  was  frustrated^ 
surely  he  is  entitled  to  claim  the  benefit  of  the  contract, 
on  paying  in  the  other. 

The  prayer  of  the  Bill  is  framed  with  a  view  to  any 
construction  the  Court  may  give  the  agreement;  and 
while  Glass  insists  that  he  has  done  every  thing  that  he 
ought  to  have  done  to  entitle  himself  to  the  benefit  of  the 
contract,  he  declares  his  readiness  to  do  any  thing  the 
Court  shall  think  he  ought  to  do*  It  is  therefore  insisted 
that,  at  all  events.  Glass  is  entitled  to  the  execution  of  the 
contract,  whether  Baker  be  or  be  not  bound  to  proceed  in 
the  valuation  of  the  house  and  lot* 

But,  2dly,  the  Court  did  right  in  proceeding  with  tiiat 
valuation,  and  making  it  a  payment  in  part  for  the  KeoK 
tucky  land*  According  to  the  terms  of  the  contract,  the 
house  and  lot  were  to  be  valued  in  cash  by  two  persons. 
Is  this  more  or  less  tl}an  a  sale  at  valuation  general  i  If 
the  words  were,  **to  be  valued  in  cash,**  it  would  be  so  ; 
or  there  could  be  no  sale  at  valuation*  If  you  go  farther^ 
and  say,  ^<to  be  valued  by  one  or  more  persons  in  cash,*^ 
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^8  is  but  an  equivalent  expression;  for  the  words  added     ^^iirs^*"* 
are  nothing  more  than  the  expression 'of  what  is  implied    v.^-v'-^^ 
ID  the  original  phrase.     In  what  does  the  phrase  used  in     Baker 
Ifae  contract  differ  from  this  ?  It  can  not,  with  any  shew  q]^^  ^ 
of  reason,  be  contended,  that  there  is,  or  ought  to  be,  any       ^^ 
essential  difference  in  the  rights  of  the  parties,  to  have     Bajur* 
the  aid  of  the  Court  to  get  the  valuation  made,  under 
either  form  of  expression.    If,  when  the  stipulation  is  to 
take  the  property  at  valuation,  or  at  the  valuation  of  one 
or  more  persons,  the  aid  of  the  Court  may  be  obtained; 
it  oQght  not  to  be  withheld  when  the  stipulation   is  to 
tkke  it  at  tiie  valuation  of  two  persons.     In  truth,  under 
tiiis  contract,  neither  party  "was  absolutely  bound  to  re- 
ceive as  a  valuer  the  nominee  of  the  other  :  both  posses- 
sed ttie  right  to  have  the  intervention  of  a  Court  in  the 
nomination  of  the  valuers,  and  it's  superintendance  over 
the  valuation. 

In  this  view  of  the  question,  the  cases  quoted  by  Mr. 
tUckham  are  direct  and  explicit  authorities  in  my  favour. 
That  parties  may  waive  the  exercise  of  their  own  judg- 
ment, and  substitute  the  judgment  of  others,  as  to  the 
price,  or  other  constituent  parts  of  a  contract  for  tiic 
sale  of  property,  is  not  denied.  This  substitution  may 
be  specific,  as  to  the  person  or  persons  substituted,  and  the 
time  and  manner  of  giving  their  judgment;  as  in  Small- 
wood  V.  Mercer  and  Hansbrough,  1  TFash.  290,  and  Mil- 
nes  V.  Oery,  14  Veseyjr.  400.  Where  this  is  the  case,  all 
Hie  specifications  must  be  strictly  observed  to  make  the 
eontract  binding;  for  the  parties  have  assented  to  be 
bound,  only  in  the  mode  specified.  Or  the  substitution 
maybe  general,  indefinite,  or  limited  to  certain  classes 
of  persons  only;  in  which  cases  the  Court  may  make  tiie 
iqi^ntment.  This  principle  prevailed  in  Dandridge  v. 
MarriSf  1  Wash,  326,  and  applies  a  fortiori  in  this  case. 

The  case  of  Graham  v.  Call  has  no  application. 

But  if  Baker  be  not  bound  but  by  persons  of  bii.  own 
dioice,  he  is  bound  here;  for  the  valuation  was  in  fact 
nwule  by  such  persons.    He  waived  the  privilege  of  nann 
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^^8***  ing  valuers  himself,  and  consented  that  those  uorainated 
^^*  •      by  the  Court  should  aqt,(l) 

November  2nd  1818,  Judge  Roake  pronounced  the 
Courtis  opinion,  as  follows: 

Upon  general  principles,  and  on  the  authority  of  the 
case  of  JiUnes  v.  Geryf  14  Veseyjr.  400,  tlie  Court  is  of 
opinion  that  there  was,  in  this  case,  no  such  complete 
and  concluded  contract  as  the  Court  of  Chancery  ouglit 
to  execute.  The  Decree  is  therefore  to  be  reversed  with 
costs,  and  the  Bill  dismissed* 

At  the  next  term^  a  motion  w  as  matte  for  anotlier  argu- 
ment of  the  causes  but  tlie  Court  overruled  tlie  motion, 
••  doubting,  at  least,  tt*s  right  to  iHj-hear  a  cause  at  a  sub- 
<•  sequent  term,  and  tliinking  it  best  not  to  do  if 


(1)  Note.  The  Court  of  Chancery  iii  Uie  first  instance,  directed  that 
the  purtUs  should,  on  or  before  a  day  specified,  nominate  one  person 
each,  as  a  valuer,  and  also  a  third  valuer  in  case  the  two  first  should 
not  agree;  providiiig,  at  the  same  time^  diat.  if  they  should  fail  to  no- 
minate»  the  persons  appointed  bj  the  Court  should  act :  Afterward^ 
by  consent  of  partietf  so  much  of  this  order  as  gave  thein  the  time  and 
privilege  to  choose  valuers*  was  set  aside,  and  the  valuers  appointed 
as  aforesaid  were  ordered  to  proceed,  with  all  convenient  dispatch,  to 
perform  that  duty. 


iw^^th*  I^fti'adwe's  administrators  agabist  Cole  and 

Henderson. 


Nov.  5th, 
1818. 


1  Pending  A  Suit  at  law  was  brought  by  the  appellees,  in  the 
thTcommit-  Hustings  Court  of  Williamsburg,  against  William  %V<- 
tee  of  an  in-  CondUsh  Couimitteo  of  Lucy  L.  Paradise  an  insane  pcr- 

sane  person,  ,         ..    .       ^         .  .    .       ■       rr«i  n 

if  the  latter  son,  who  died  after  issue  was  joined.  The  appellautii 
die,  and  a  iij^yj^ff  administered  on  her  estate,  a  scire  facias  was  is- 
to  revive  the  sued  to  iTVive  the  suit  against  them.  The  parties  afteiv 
aeain^tXs^  wai'ds  camebjr  their  Attorniesj  a  jury  was  sworn  to  try 

aoniinistra- 

tors,  who  thereupon  appear  by  Counsel,  and  go  to  trial,  on  the  issue  joined  be- 
tween tlie  plaintiffs  and  the  Committee;  they  caiuiot  take  objection  in  the  ap* 
peUate  Court,  that  the  suit  ought  not  to  have  been  revived  against  thein. 

2.  Qimre.  Whether  a  suit  against  the  Committee  of  an  insane  person  may  not 
properly  be  revived  against  the  administrators  of  such  person,  in  tne  event  of  bis 
d\-ing  during  it's  pendency? 
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th6  issue  joined ;  a  verdict  was  rendered,  and  judg-  ^^TJJ'g '^'^ 
went  thereupon,  for  the  plaintiffs.  The  defendants  ap-  ^^^.^^^^^ 
pealed  to  the  Superior  Court  of  James  City  County,  Paradise's 
which  affirmed  the  Judgment ;  and  then  they  appealed  "^^'^^JJf^" 
to  this  Court  v. 

Leigh  for  the  Appellants.    The  scire  fadas  was  impro-  n^^Jiiwi. 
perly  issued,  there  being  no  provision  for  tliis  case,  in  the 
Act  of  Assembly  concerning  abatements,  (^a^     The  suit     (a)  Edit. 
being  not  against  Lucy  L.  Paradise  hei-self,  but  JFiUiam  loifp.  126, 
Mi^CandUsh  her  Committee,  it  could  not,  when  she  died, 
he  revived  against  her  administrators. 

Ccdl  for  the  Appellees.  Upon  tlie  equity  of  the  several 
Acts  of  Assembly  on  this  subject,  the  suit  was  properly  ■ 
renved.  But,  if  not,  there  should  have  been  a  plea  in 
abatement  to  tlie  Scire  facias;  instead  of  which,  the  ad- 
ministrators appeared,  and  went  to  trial  without  objec* 
tion. 

Leigh  in  reply.  An  express  Act  of  Assembly  was  ne* 
cessary  to  authorise  a  revival  against  an  administrator 
de  bonis  non.  Now  this  is  a  stronger  case ;  for  a  Cam- 
miitee  does  not  stand  in  the  same  situation  as  an  execu- 
tor or  administrator.  The  Committee  is  not  bound  to 
regard  the  dignity  of  debts  :  the  executor  or  administra- 
tor is. 

By  the  Court,  the  Judgment  was  affirmed^ 


Decided, 

Pate  against  Bacon  &  Co.  Nov.  isth, 

IN  assumpsit  brought  by  Edmund  P.  Bacon  ^  fo.,  in    1-  A  de- 
the  County  Court  of  Botetourt,  against  John  Pate,  the  be'h!ltf'of\ 
Declaration  did  not  state  the  names  of  tlie  partners  com-  mercantile 
poshi?  the  firm  of  Edmund  P.  Bacon  ^  Company.    IV  ^^name  o^ 
defendant  pleaded  non  assumpsit^  whereupon  a  verdict  ^^  /"^ 

(without 
mentioning' 
tnc  names  of  the  partners^)  is  good  after  a  verdict  for  the  plaintiffs  upon  the  gene- 
^  wtue,    Q:y'  See  Murdoch  &  OtJiert  v.  HemdQnU  executors,  ^  H,&  M  200/  ScoU 
^  Co.  V.  Dunlop,  Pollock  &  Co.  2  Munf,  349;  Tottv*a  executor  v.  Donald  &  Co.  4 
Mmf.  430. 


i22Q  Supreme  Court  of  Jppeals. 

NoTEMBM,  was  found  against  him,  and  judgment  Wintered,  wtiif^ 
.^^^^^.^^   the  Superior  Court  affirmed.    He  then  appealed  to  this 

Pate        Court. 

^^^•^^  Leigh  for  the  Appellant,  insisted  that  Edmund  F.  Ba^ 
&  Co.  con  ^  Co.  could  not  maintain  their  action,  without  set* 
ting  forth  in  the  declaration  the  names  of  the  parta^^ 

No  Counsel  appeared  for  tlie  appellees. 

By  the  Court,  the  Judgment  was  affirmed. 


Nov.  20th,      Boiling  against  Bobertson  and  Wife. 

1.  A  testae  'I'HE  late  Col.  Tliomas  BoUing,  of  Cobbs,  died  in  the 
tor  deviled  summer  of  the  year  1804,  having  duly  made  and  pub- 
during  her  lished  his  last  Will  and  Testament,  wherein  he  devised 
^^^^  and  bequeathed  as  follows:— 

in  one  coun-  <<  I  give  and  devise  unto  m  j  beloved  wife  Betty  BoUing^ 
Stfofhisne-**  ^^^^S  ^^  natural  life^  all  my  lands  and  tenements  in 
groe^ stocks**  the  county  of  Chesterjieldf  and  the  use  of  all  niy  ne- 
and  de^d'  *^  gToes,  stocks,  household  and  kitchen  furniture  (except 
that  aU  l>«  «  my  black  walnut  desk  and  book  case)  and  plantation 
stocks  in  two  ^^  utensils,  that  shall  be  living  at  or  belonging  to  Cobbs^ 
other  Coun-u  ^^  t;he  time  of  my  death:  and  my  will  and  desire  is, 

ties,  be,  the  j  ^  ^  -^ 

Dece^nberaj'^^  that  oU  my  negroes  and  stocks  in  the  counties  of  Oooe&- 
ceate^lmuiUy  **  ^"^  ^^  PowfiataUf  tf,  the  December  after  my  deceasCf 

divided  be-  **  equally  divided  between  my  said  wife  and   my  son 

tween  his 

wife  and  on-  **  WUUom  BoUing^  to  be  kept  together  and  worked  on 

^LT*"'  '*^"  ^^  estate  known  formerly  by  the  name  of  Lickinghole> 
ond  worked  **  now  Bolling  Hall,  and  on  my  island  called  Boiling's 

0n  his  lands 

in  those  Counties,  and  the  ffrqfita  thereof  to  be  e^uaHy  divided  between  his 
said  wife  and  son.  He  devised  to  his  son  and  his  heirs,  the  last  mentioned 
lands,  subject  to  the  condition  aforesaid,  during  tlie  life  of  his  motlier;  and,  aA^r 
sundry  smaU  legacies  to  his  other  children,  devised  to  his  son  all  the  residue  of  his 
estate  not  before  disposed  of  It  was  held  that  the  M  ife  was  entitled  to  an  a&roimft 
estate  in  a  moiety  of  the  slaves  and  stocks  and  tlieir  increase,  in  the  two  Counties 
last  mentioned,  together  with  a  moiety  of  the  profits  (1)  made  on  the  said  Imniis 
the  year  the  testator  died;  besides  a  moiety  of  the  subsequent  profits  as  afore. 
said. 

(1)   Note     The   word  «  fro/>t'*  is  used  in  the  Billj  the  word 
"profits,^*  in  the  Decree. 
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^Isisiid^  botb  lying  and  being  in  the  county  of  Gooch-  NoTIK«Bl^ 

<*  land,  and  on  my  plantation  in  Powhatan  called  Hamp-   ^^^^^.^^ 

**  steady  and  the  profits  thereof  to  be  equally  divided  be-    BolEag 

"tween  my  said  wife  and  my  son  William  BoUinr ;  „  ^^' 

*^  the  waggon  and  team  and  driver,  to  be  kept  up  for  the  use  and  wSe. 

**  of  the  ^a^itation  and  to  transport  necessaries  to  Cobbs, 

''for  my  said  wife,  whenever  she  shall  think  proper  to 

border  it,  but  not  to  be  considered  as  belonging  to 

^^  Cobbs.'*      Another  clause  of  his  Will  contains  this 

provision — <«  1  give  and  devise  to  my  son  WUliam  Boi- 

*^  ling  and  his  heirs,  all  my  tract  of  land  and  plantation, 

**  known  formerly  by  the  name  of  Lickinghole,  now  cal- 

^  led  Boiling  Hall,  also  my  island  and  jdantation  called 

*^  Hampstead,  in  the  county  of  Powhatan,  subject  to  the 

*^  condition  mentioned  in  the  first  clause  of  my  Will, 

**  during  the  life  of  his  mother.    I  also  give  and  devise 

*^  to  my  said  son  William  and  his  heirs,  all  my  lands  in 

*«  the  county  of  Campbell,  also  two  acres  of  land  devised 

"to  me  by  my  late  father's  Will,  lying  over  the  creek 

" in  the  fork  of  Lickinghole  and  adjoining  the  said  Bol- 

"ling  Hall  Tract."     After  sundry  small  legacies  to  his 

other  children,  the  testator  adds — <<  All  the  rest  and  re- 

''stdue  of  my  estate  not  already  disposed  of,  I  give  and 

"  devise  to  my  son  William  Boiling  and  his  heirs;  whom 

"  I  constitute  and  appoint  executor  of  this  my  last  Will 

"  and  Testament;  and  1  desire  that  he  may  not  be  re- 

"  quired  to  give  security  on  the  probate  of  this  my  Will, 

"  and  that  my  estate  be  not  appraised.'' 

Mrs.  Boiling  died  in  November  1813,  leaving  a  Will, 
by  which,  after  a  few  pecuniary  legacies,  she  bequeathed 
!  ^  to  her  daughters  EUxabeth  Bobertton  and  Bebecca  Mur- 
nuf  the  residue  of  her  estate,  to  be  equally  divided  be- 
tween tbeoi.  WUliam  Boiling  duly  qualified  according 
to  law  as  her  executor.  The  division  of  the  slaves  and 
ftocksy  as  directed  by  the  Will  of  Thomas  BMing,  had 
ma  taken  plac^  during  her  life. 

A  Bill  was  filed  in  the  Superior  Court  of  Chancery  for 
Ae  Richmond  District,  by  William  Bobert$on  and  Eliaca-^ 
teth  his  wife  and  Bebecca  Murray f  against  the  said  Wil- 
ham  BoUing  in  his  individual  chai*acter,  as  executor  of 
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^^1818."'  '^^'"f^^  BoUingf  and  also^as  executor  of  Betty  Boiling; 

^^^.^^.^^^  the  complainants  claiming,  as  hei-  residuary  legatees,  a 

BolUng     moiety  of  all  the  slaves  and  stocks  which  were  of  the 

Robertson  ^^^  T^^omos  Boiling  at  the  time  of  his  death,  together 

jmd  Wife,   with  the  increase  of  the  females,  one  half  of  the  crops  of 

the  said  lands  in  Goocliland  and  Powhatan  for  the  year 

1813,  together  with  the  hires  and  profits  of  their  moiety 

of  the  said  shaves  and  stocks,  until  the  same  should  be 

given  up  to  them;  and  also  an  account  of  the  profits  of 

the  joint  estate  during  the  life  of  the  said  Betty. 

On  the  2d  of  July  1818,  Chancellor  Taylor  decreed, 
(with  a  slight  variation  mentioned  in  the  note,)  accord- 
ing to  the  prayer  of  the  Bill;  heitig  of  opinion  that  in  so 
doing,  he  <<  rejected  that  construction  of  tlie  Will  of 
<<  Tiiomas  Boiling  deceased  which  would  render  utterly 
<<  useless,  insensible  and  inoperative,  that  provision  of  the 
*<  said  Will  which  directs  that  all  the  testator's  negroes 
^<  and  stocks  in  the  Counties  of  Goochland  and  Powh'a- 
'^  tan,  should  be,  the  December  after  his  decease,  equaUy 
^<  divided  between  his  wife  Betty  Boiling  and  his  son 
<<  WiUinm  Boilings  and  gave  such  a  construction  to  the 
<*  said  Will  as  would  render  all  if  s  parts  sensible,  con- 
**  sistent  and  operative/'  FiH)ra  this  decree  the  defeod- 
^<  ant  appealed. 

Wickliam  for  the  Appellant.  Nothing  but  a  life  in* 
ierest  was  given  to  Mrs.  Boiling  in  the  negroes.  They 
were  bequeathed  for  a  particular  object  only.  Whenever 
the  trust  is  for  a  particular  object,  the  estate  is  to  be 
construed  as  commensurate  with  it,  notwithstanding  tiie 
words  used  by  the  testator  would  extend  farther.  She 
had  the  use  only;  tiot  even  the  estate  for  life.  Cujus  esl 
dare^  ^us  est  disponere.  William  Boiling  was  to  have  a 
right  to  a  moiety;  but  she  took  only  a  A^ne/toary  interest 
for  a  certain  purpose. 

The  testator  did  not  mean  an  equal  division  of  the 
slaves^  but  of  ibeir profits.  Cm  bono?  Why  should  he 
direct  a  division  of  the  slaves,  when  they  were  still  to  be 
kept  together  and  worked  on  his  estate?  The  words^ 
"  equally  divided,  the  December  after  my  de>ccase,^'  were 
Intended  only  to  point  out  the  time  when  tte  wife*« 
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right  to  the  moiety  of  the  profits  should  commence.  The  ^"Hfg  *^ 
time  apfMiinted  for  dividing  the  stock  is  tlie  same.  ITiis  ^^.v^^,-^ 
shews  that  an  actual  division  was  not  intended.  Boiling 

Iji  construing  a  Will,  words  may  be  rejected,  in  order   «-u^L^ 
to  give  effect  to  tlic  testator's  intention. (^a^     The  words,   md  Wife- 
"  equally  to  be  divided,*'  have  been  held  as  giving  only 
a  tenantcy  in  common,  not  as  requiring  actual  division,  jippif^^  4^* 

The  clause  concerning  tlie  waggon  and  team  fortifies  ^«^  ^^• 
my  construction  of  the  Will.    The  testator  could  not  in- 
tend that  the  waggon  and  team  should  be  divided:  it  was 
a  personal  privilege  to  the  Wife,  to  continue  during  her 
life  only. 

Upon  a  Ji.  fa.  against  Mrs.  BMing^  the  Sheriff  could 
Mot  have  sold  any  of  the  negroes  to  be  carried  off  the  plan- 
tation. So,  in  the  casetof  an  execution  against  an  indi- 
vidual partn^^r,  the  partnership  property  can  not  be  sold, 
in  any  other  manner  than  subject  to  the  right  of  the  other 
partners. 

The  whole  Will  must  be  taken  together ;  and,  from  the 
context 9  it  appears,  that  no  motive  of  conveniency  or  pro- 
priety could  induce  the  testator  to  give  his  Wife  an  ab- 
solute estate  in  tJiese  negroes.  His  son  was  the  princi- 
pal object  of  his  bounty.  It  is  obvious  he  considered  the 
negroes  on  tiie  Goochland  estate  as  not  more  than  enough 
to  cultivate  it.  Can  it  be  doubted  that,  wlien  he  gave 
bis  son  the  land,  he  meant  to  give  him  the  negroes  also? 
No  estate  in  remainder  is  given  to  the  Jfife^  but  all  the 
rest  and  residue  to  the  son.  It  is  remarkable  that,  in  all 
the  devises  to  the  Wife,  he  gives  a  life  estate  only;  shew- 
ing his  wish  to  keep  the  property  together. 

Leighy  for  tlie  Appellees.  The  testator,  in  the  first 
clause  of  his  will,  gives  his  w^ife  his  landed  estate  in 
Chesterfield,  called  CobhSy  and  the  use  of  the  slaves,  stocks, 
tc.  on  tiiat  estate,  during  her  natural  lift:  thus  evincing, 
that  he  well  knew  how  to  limit  a  life  estate^  when  he  in- 
tended one;  that  be  knew  the  difference  between  giving 
Ike  tts«  of  property,  and  giving  the  property  itself;  and 
that  his  attention  was  wide  awake  as  to  both  those  points. 
When,  tlierefore,  in  the  very  next  sentence,  he  directs, 
that  his  slaves,  stocks,  &:c.  in  Qoochland  and  Powhatan^ 
shall  be  equally  divided  between  bis  wife  and  his  sum 
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Jioi^nxm^  William,  without  expressing  what  quantity  or  quality  of 
^^,^^^.,^^  estate  either  of  them  should  take,  can  it  be  doubted,  that 
Boiling  he  meant  to  give  them  both,  an  absolute  estate  in  quantitjr 
itnblrteo  *"*^  qwality  according  to  the  legal  impoi*t  of  the  words^  ; 
and  Wife»  that,  if  he  had  intended  to  give  his  wife  the  UJe  estate  and 
the  use  only  of  this  property,  he  would  have  so  limited  it 
in  express  terms  ? 

Suppose  this  clause  had  stood  alone;  suppose  there  had 
been  no  residuary  clause:  would  not  the  son  have  taken, 
by  this  clause,  an  absolute  estate  in  his  moiety  ?  The 
same  words  must  give  the  wife  the  same  estate  in  her 
moiety. 

K  the  testator  had  intended  to  give  his  wife  a  life 
estate  only,  in  the  moiety  of  the  slaves,  &c.  in  Goochland 
and  PowhataUf  why  was  he  so  particular  in  appointing 
tfie  time  when  the  division  of  that  property  should  be 
made  between  the  wife  and  the  son?  Why  was  a  division 
directed  at  all?  The  will  directs,  that  it  shall  beequaUf/ 
divided  between  them,  the  December  after  the  testator^s 
death.  If  the  appellant's  construction  were  correct;  if  a 
provision  for  the  wife, /or  her  life  only,  were  heiT  intend- 
ed ;  no  such  division  at  any  period  would  have  been  ne- 
cessary. The  direct,  simple,  obvious  method  of  effecting 
flie  purpose  attributed  to  the  testator  by  the  appellant, 
would  have  been,  to  give  his  wife,  for  her  life,  a  moiety 
of  the  profits  of  the  whole  of  those  estates,  lands,  slaves, 
and  all.  It  seems  to  me  impossible  to  reconcile  this 
very  particular  direction  for  a  division,  with  an  inten- 
tion to  give  his  wife  only  a  life  estate,  and  only  the  use 
of  the  property ;  a  life  interest  in  the  profits  of  tiicse 
slaves,  &c.,  and  not  an  absolute  estate  in  a  moiety  of  the 
slaves  themselves. 

In  the  principal  devise  to  this  favorite  son,  the  testa- 
tor gives  him  his  Goochland  and  Powhatan  lands,  subject 
to  the  condition  mentioned  in  the  first  clause  of  his  will  c/ur- 
ingthe  life  of  his  motlier;  that  is,  to  his  mother's  ri^ht  to 
work  her  moiety  of  the  slaves  on  those  lands,  and  to  re- 
ceive a  moiety  of  the  profits  of  both  lands  and  slaves. 
Here  again,  the  same  subject  is  brought  to  his  mind;  here 
again,  we  might  expeet  a  limitation  of  t^e  interest  be 
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gave  lii«  wife,  if  such  limitation  was  intended.    But  we  Novkmbfb, 
find  the  interest  given  by  the  former  clause  to  his  wife,    v^p>^^.^ 
limited  to  a  life  estate  with  refect  to  the  lands  only.      Boiling 
without  any  such  limitation  with  respect  to  her  interest  j^^^^^j^ 
in  the  slaves^  &c.    If  it  was  intended,  that  the  son  should   and  \^ife. 
have  all  those  slaves,  &c.  subject  to  the  mother's  life  in- 
terest carved  out  of  the  son's  absolute  estate  therein,  why 
were  not  the  slaves,  &c.  as  well  as  the  lands^  given  to 
the  son,  subject  to  his  mother^s  life  interest  therein?    The 
testator  does  here,  in  efTcct,  explain  the  first  clause  of 
the  will;  referring  to  it,  as  giving  his  wife  a  mere  life 
interest  in  the  lands^  but  not  as  giving  her  a  mere  life 
interest  in  the  slaves^  &c. 

It  is  argued,  that  the  qualification,  which  limits  thd' 
estate  at  Cobbs  to  the  wife  during  her  natural  life,  runa 
tiirough  the  whole  of  that  clause,  and  equally  applies  to 
and  affects  the  estate  given  her  in  the  Chochland  and 
JPawhatan  slaves,  &c«  This  is  a  point  to  be  determined 
by  simple  inspection.  It  is  not  to  be  elucidated  by  ar- 
gament.  Such  an  interpretation  violates,  at  once,  all 
file  grammatical  suid  all  the  legal  rules  of  construction^ 

It  is  thought  highly  improbable,  nay  impossible,  that 
the  testator  should  have  intended  to  give  his  wife  an  ab- 
aolute  estate  in  an^  of  his  slaves  or  other  personally^ 
and  should  have  failed  to  give  her  such  an  estate  in  tiie 
family  servantSf  household  furniture^  &c.  at  dobbSf  the 
place  of  his  and  her  residence:  he  gives  her  only  a  life 
£siate  in  this  property:  therefore,  it  is  inferred,  he  could 
not  have  intended  to  give  her  more  than  a  life  estate  in 
the  Ooochland  and  Powhatan  slaves,  &c.  What  were  the 
testator's  motives,  it  were  as  vain  as  it  is  needless  to 
enquire.  But  it  may  be  fairly  supposed^  that  he  had  con- 
trac^ted  a  partiality  for  his  family  servants*  his  family 
pictores,  his  plate,  even  his  furniture;  and  wished  that 
jproperty  particularly  to  go  to  his  favourite  son,  along 
miih  the  family  mansion,  at  his  wife's  death.  It  seems 
-la  me,  indeed,  more  natural,  that  he  should  give  his  wife 
aaa  sbsolufe  esti^  in  the  slaves  on  his  distant  estates  in 
tl^athlfmd  and  Powhatan,  than  in  the  property  at  Gobbs. 

V>Ji.  vr.  .29 
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Nov^MBSB,      If,  as  it  is  said,  the  wife  took  only  a  life  iiitei^t  in  the 
^^^^^^^^  waggon  and  team  and  driver ^  which  are  directed  to  be  kept 
Boiling     np^for  the  me  of  the  plantation,  and  to  transport  nece^aries 
Robertson  ^  ^obbs^  for  the  wife^s  me,  when  she  might  think  neces- 
and  Wife,   sary  to  order  it;  this  can  only  operate,  at  most,  as  an 
exception  of  the  waggon  and  team  and  driver  frnm  tlic 
general  effect  of  tlie  preceding  bequest.     But  it  is  re- 
markable, that  the  testator  was  careful  to  add,  that  this 
waggon  and  team  and  driver  should  not  be  considered  as 
belonging  to  Cobbs.    Why?  If  he  meant,  that  the  wife 
should  have  the  sam£  estate  in  the  moiety  of  the  Goocli- 
land  and  Powhatan  slaves,  as  he  had  given  her  in  those 
at  Cobbs;  if  only  a  life  estate  was  intended  to  be  given 
her  in  both  sets  of  slaves  ;  it  was  immaterial,  whether 
the  waggon  and  team  and  driver  were  to  be  considered  as 
belonging  to  Coftfts  or  to  BoUing-HaU.  This  careful  discri- 
tnination,  therefore,  fortifies  the  construction  of  the  will, 
for  which  the  appellees  contend. 

Coil  on  the  same  side.  The  testator's  intention  is  to 
be  collected  from  his  words,  or  by  necessary  inference 
from  them.  Speculative  suppositions  of  what  he  majf 
have  intended,  are  not  to  be  resorted  to.  The  words, 
<<  equaUy  to  be  divided/*  can  not  be  got  over,  there  being 
no  other  words  in  the  Will  to  do  away  their  effect. 
Why  did  the  testator  direct  a  division  of  the  slaves  as 
well  as  of  the  profits,  if  he  meant  a  division  of  tlie  profits 
only?  Take  Mr.  Wickham^s  construction,  and  the  testa- 
tor gave  all  to  his  son,  and  nothing  to  his  daughters. 

Wickham  in  reply.  Discarding  nice  grammatical  dis- 
quisitions, tlie  intention  of  the  testator  is  evident,  to 
give  his  wife  a  limited  estate  for  a  pai'ticular  purpose. 
We  arc  confined  to  that  purpose,  and  not  autlioriscd  to 
go  beyond  it.  The  expression  of  one  object  is  the  ex- 
clusion of  another.  She  had  an  estate  ^r  life  in  the 
Cobbs  estate :  she  had  a  qualified  interest,  or  use,  only, 
for  the  same  time  in  the  Goochland  estate.  In  hundreds 
of  instances,  the  woi-ds,  "  equally  to  be  divided,^'  do  not 
signify  an  actual  division;  for  instance,  where  a  single 
slave  is  bequeathed  to  be  eqnally  divided.  The  testator 
never  meant  an  equal  division  in  numerOf  but  to  appoint 
the  time  when  the  equal  interest  of  his  wife  and  son   in 
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moieties  should  commence.     Why  should  he  intend  two  Novimbkh, 
divisions;— ^rsf,  of  the  slaves,  and  afterwards,  of  tlie  ^^^..^^.^ 

profits  ?  BolUngr 

Words  may  be  rejected,  to  give  effect  to  a  testator's  u^^^j^q^ 
intention  *.  yet  I  do  not  contend  for  rejecting  the  words,  and  wife. 
«  equally  to  be  divided  the  December  after  my  decease/' 
Their  meaning  is,  to  express  the  right  of  tlie  wife  to  an 
equal  interest,  and  to  fix  the  tin^e  for  it's  commencement* 

By  the  Court,  the  Decree  was  affirmed, 


Decided* 

Woodward  against  Woodson's  heirs.         ^^7-,^*^ 

ON  the  trial  of  a  Writ  of  Right  brought  by  tlie  appel-    i.  it  is  not 
Jees  against  tlie  appellant  in  the  County  Court  of  Gooch-^^J^^^^^^ 
land^  the  demandants  by  their  Counsel  moved  tlie  Court  fuse  to  in- 
to  instruct  the  Jury,  after  being  sworn,  and  before  evi-  J^.^^Jfter 
defice  was  introduced^  to  render  a  special  verdict  in  the  being  swora, 
cause;  which  motion  being  overruled,  they  filed  a  bill  oi^gv^JX* 

exceptions.  troduced^  to 

The  defendant  offered  in  evidence  the  deposition  of  cial  verdict 

Joseph  Payne,  which  had  been  taken  by   a  Commission,     ^:  T^®  ^^' 
\      ^  position  of  a 

saving  the  right  of  excepting  to  his  competency;  to  whirl!  person,  un- 

evidence  the  demandants  objected,  because  tlie  <*said  depo-  ^^  p^^J^™ 

*^  nent  wis  one  of  tlie  pei'sons  under  whom  the  defendant  claims  in 

*^ pretended  to  claim;  whereupon  tlie  defendant  released y^^ it  \^^ ^f, 

**  any  claim  which  he  might  or  could  have  against  thefere^is  not 

*«  said  deponent  on  account  of  any  interest  he  has  or  as  evidence, 

<<  liad  in  the  land  in  controversy  in  this  action:  itbeinc:^"'^*?*^*?" 

*   P^^  from 
<<  also  remembered  by  the  Court,  that,  at  a  former  trial  thfe  Deeds 

#•  of  this  suit,  and  before  the  taking  of  the  said  dcposi-^^^^^r^'J'^^^^ 

*«  tion,  Smith  Payne,  of  whom  the  defendant  purchased,  be  had  a- 

#*  and  under  whom  he  immediately  claims,  tcndei-cd  in  ^tnlw^n 

*#  the  presence  of  the  Court  a  release  of  all  claim  which  case  of  evic 

tion;   and 
'■'.  this  though 

ftsoleftse  to  the  witness  be  executed  by  soch  party,  before  the  deposition  is  read  to 
fl^jhaay^jyt  t^r  itww  taken;  and  though,  at  a  former  trial  of  the  cause,  before  the 
4tfp«iition  wks  taken,  in  release  was  tendered,  in  the  presence  of  the  Court,  by  ano- 
.-ifci^^€««i  under  whom  such  party  immediately  claimed,  of  all  claim  which  such 
jQttBiftr  person  might  have,  in  any  event,  agnnst  the  witness  on  account  of  the  subject 
Jn  ©omioversyi  tlie  necessity  of  wliich  release  from  that  person  was  at  that  time 
^recd.  to  be  M'aived  by  the  opposite  part)'. 


SfiB  Supreme  Cmrt  of  Jlppeals. 

^^^^8*'*  '*  ^^*  ^^^^  Smith  PafnCf  might  have  in  any  event  aji^ainst 
y^,..^^..^^    **  the  said  deponent  on  account  of  the  land  in  controvep- 
Woodward  **  sy;  the  necessity  of  which  release  from  the  said  Smith 
Wooason's  "  -P«y^  to  the  said  deponent  was  agreed  to  be  waived  by 
heirs.      «<  the  demandants  themselves;  it  appearing,  also,  that 
<<  the  said  deponent  had,  about  twenty  seven  yesu«  ago> 
*«  purchased  part  of  the  land  in  controversy,  of  the  said 
<*  Smith  Payne  as  executor  of  his  fatlier  John  Payne  de- 
<<  ceases],  which  said  part  had  been  sold  and  conveyed  by 
<«  the  said  deponent  to  said  Smith  Pay?i^  individually,  and 
**  that  it  was,  in  that  way  alone,  the  supposed  interest  of 
f*  the  deponent  accrued:"  but  tlie  demandants  still  insist- 
ing upon  their  exception,  the  Court  overruled  it,  and  per- 
mitted the  said  deposition  tx>  go  to  the  Jury;  to  which 
opinion  of  the  Court  they,  also,  excepted. 

Verdict  and  Judgment  for  the  defendant  Upon  aa 
appeal  to  the  Superior  Court  of  law,  this  Judgment  was 
reversed,  because  "the  County  Court  had  refused  to  di- 
"  rect  the  Jury  to  render  a  special  verdict,  when  moved 
"  so  to  do  by  the  appellants:''  the  verdict  was  ordei'ed  to 
be  set  aside,  and  the  cause  remanded  for  a  new  trial: 
from  which  judgment  the  drfendant  appealed. 

Call  for  the  appellant. 

Leigh  for  the  appellees. 

The  Court's  opinion  was  delivta^  by  Judge  Rt)AK£, 
as  follows: 

The  Court  is  of  opinion,  that  there  is  no  error  in  the 
Judgment  of  the  Superior  Court  of  law,  so  far  as  it  re- 
vei^ses  that  of  the  County  Court;  but  that  the  same  is  er- 
roneous in  reversing  that  Judgment  ftecattsf  aspecial  ver- 
dict was  not  directed  to  be  found;  it  not  appearing,  when 
that  direction  was  asked  for,  that  a  special  verdict  was 
necessary  or  proper.  The  Court  is  further  of  opinion 
that  there  is  error  in  the  judgment  of  the  County  Court 
in  admitting  the  deposition  of  Joseph  Payne  to  be  read  in 
evidence,  as  (for  all  that  appears  to  tlK5  Court)  he  was 
intei^estcd  at  the  time  his  deposition  was  given,  and,  if 
the  release  in  the  Bill  of  exceptions  mentioned  would 
liave  made  him  competent,  it  came  too  late,  being  after 
he  was  examined.    Both  judgments  are  theiTforc  revcrs- 
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ed;  and  the  cause  is  remanded,  with  directions  not  to  ad-  Notubxv» 
mit  said  deposition,  unless  it  shall  appear  from  the  Deeds,  v^..^-^^/ 
(which  are  neither  made  part  of  tiie  Bill  of  exceptions,  Woodwud 
nor  of  tiie  record,)  that  no  recourse  can  be  had  against  ^oo^qq', 
tfcc  witness  in  case  of  eviction.  heirs. 


Decided 

Veggy  and  Mary  against  Legg.  ^Tai^/^ 

THIS  was  a  suit  for  fi^eedem  in  behalf  of  Peggy  and     i.  a  tesu- 
Mary,  filed  against  the  appellee,  in  Louudon   County  !?J!ip"i7'yo^ 
Court.     It  was  removed,  by  consent,  to  the  Superior  bequeathed 
CTourt  of  law,  where  a  case  was  agreed,  shewing  the  fol-  veraUy  to  his 
lowing  facts.  ^Ihl^"'    • 

P^gy  ^^  ^^  daughter  of  Lucy,  a  slave  who  belong-  90y  **  that   ' 
ed  to  mUiam  Carr,  whose  will,  dated  in  January  1790,  "2^  4^^ 
was  proved  in  the  County  Court  of  Prince  William  in  "  out  of  the 
1791;  the  testator  having  departed  this  life  in  Nov.  1790.  «{^I^f^^. 

After  bequeathing  Luqj  to  his  son  John  Carr^  he  added;  "  ed;  that,  ^ 
<*  My  will  and  desire  is,  that  the  negroes  bequeathed  to  *«  *^^y  ^ 
«<  my  dear  children  should  remain  with  my  dear  Yf\{i^*^ofthem,ovt 
**  during  her  life,  unless  she  should  marry:  in  that  case*  «  uyof^^ 
*<  my  will  and  desire  is,  that  my  slaves  should  go  imme-  **^'^fi^  f^ 
*<  diately  to  those  to  whom  they  are  devised,  and  that  **  and  som, 
*«  none  of  them  be  sold  out  of  the  /(tniUies  to  whom  devis-  "  *^  ^  •"*" 

**  mediately 

^  td;if  offered  for  stale,  hyany  of  them,  out  of  the  family  **  uberated.*' 
<«  qf  my  wife,  my  daughter  mid  sans,  that  they  be  imme-  AjJJJJ  *^^® 
**  diately  liberated,  and  I  do  hereby  desire  tliey  may  be  whom  a  fe- 
^*  free  to  all  intents  and  purposes.'*  male  slave 

John  Carr,  under  the  devise,  had  possession  of  Lucy,  queathed, 
of  whom,   while    in    his  possession,  Peggy  was  born.  ^s^fn"by^ 
He  died  intestate,  and  Margaret  Tebbs,  daughter  of  Bet-  virtue  of  the 
jijf  TMs  who  was  the  testator's  daughter,  carac  into  pes-  ^^intestate, 
session  of  Peggy.     Margaret  Tebbs  married   Tluma^  ^^  »^5 
^triplett  who  sold  Peggy  to  J^Taihaniel  Legg,  (a  stiM?ige!  S^Tpo^ss- 

ion  of  a 
rftfer,  by  whose  husband  a  child  of  the  said  slave  was  sold  to  a  a  ranker  ^  to 
[  out  of  Yirginia.     It  was  decided  that  a  rig>ht  to  freedom  did  not  thereby 
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No^MBBB,  tion  mentioned,  was  the  property  of  the  plaintiC  and 
tiiat  the  other  slaves  were  her  children  bom  after  the 
said  day*  It  appeared  in  evidence  that,  on  that  day,  tlie 
plaintiff  executed  an  obligation  to  the  defendant,  in  tite 
penalty  of  three  hundred  dollars,  with  a  collateral  con^ 
dition,  t^at  whereas  <<  the  above  bound  HViiam  Ervine 
**  hafli  this  day  bargained  and  sold  a  negro  woman  nam* 
**  ed  Dinahf  unto  the  above  named  Andrew  Dotton,  for 
<^  the  sum  of  two  hundred  and  seventy  dollars;  now^  if 
<<  therefore  the  said  Dotton  shall  well  and  truly  pay  the 
«  said  sum  of  two  hundred  and  seventy  dollars,  and  ficMr- 
•<  ty  dollars  a  year,  in  property,  half  in  salt,  the  ottier 
<<  half  iu  goods,  for  the  hire  of  the  said  negro  womaiw 
'^  until  the  whole  sum  shall  be  paid  up  to  the  said  Ervin 
^^  for  the  two  hundred  and  seventy  dollars  aforesaid;  but 
^*  at  any  tivMf  the  said  Dotton  paying  up  the  moR^ 
^^  aforesaid,  the  hire  of  the  negro  shall  ceasei  and,  on  titt 
^<  said  Dotton  complying  in  the  payments  and  tendmng 
"^^  the  full  amount  of  the  money  aforessud,  the  said  Ervine 
-<<  shall  convey  a  lawful  right  and  title  of  the  said  mgm 
<<  woman  unto  the  said  Dotton^  his  heirs  &c.,  free  and 
<<  clear  from  all  claims  whatever.  The  title  of  the  $aid  JV%* 
*<  gro  is  in  said  Ervine  until  paid.  Then  this  obliga^ 
"*<  tion  to  be  void,  else  to  remain  in  full  force/* 

It  was  also  admitted  that  the  slave  Dinah  in  the  deckir: 
ration  mentioned  was  the  same  mentioned  in  the  condi- 
tion of  said  obligation.  The  defendant's  Counsel  moved 
the  Court  to  instruct  tlie  Jiiry  that,  by  the  said  instra- 
ment  of  writing,  the  right  of  possession  and  of  property 
of  the  negro  Dinah,  and  her  issue  born  after  the  dale 
thereof,  was  to  be  vested  in  the  defendant  and  that  tiie 
plaintiff  Ervine  could  not  recover  in  this  action*  The 
Court  so  instructed  the  Jury,  who  thereupon  found  for  the 
defendant;  the  plaintiff  having  filed  a  Bill  of  exceptions* 
Judgment  was  entered  according  to  the  Verdict;  fron 
which  the  plaintiff  appealed. 

Leigh  for  the  appellant,  insisted  tliat  the  instruction  gi- 
ven was  coutrary  to  the  plain  intent  of  the  contract. 

No  Counsel  appeared  for  tlie  appe  llee. 

The  Court  reversed  the  Judgment,  and  remanded  &e 
cause,  for  a  new  trial;  with  a  direction  tiiat  no  such  in* 
Htruction  be  given  to  the  Jury. 
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Norrell  against  Camm  and  Wife  and  War*  ^f^^ 
wick  and  Wife.  1818. ' 

AFTER  the  decision  in  favour  of  Camm  and  Wife     \  \f*- 

tent  which 

and  Warwick  and  Wife,  in  Ejectment  against  JVVveU,  is  free  from 

Imported  in  £  Mui\f.  257—9,^^,  the  latter  brought  a  ^Vrit  ^j^j^^^^^^ 

of  Right  against  the  former  for  the  same  land.     At  the  can  not  be 

trial,  tlie  title-papers  on  botli  sides  being  exhibited^  the  J^S  uial*^ 

tenants  moved  the  Court  to  instruct  the  Jury,  that  tht'  la^o,  upon 

patent  of  the  demandant  was  void^  on  the  ground  that  the  dence^but 

land  thn*ebj  granted  was  not  waste  and  unappropriated,  ^  ^  * 

and  consequently  not  liable  to  be  taken  up  by  a  treasury  remaining  in 

warrant ;  which  instruction  w^as  accordingly  given  by  ^^^  ^*"^^- 

the  Courts  and  thereupon  a  verdict  was  found  and  judg-    3.  if  ape* 

jnent  entered  for  the  tenants;  from  wiiich  tlie  demandant  J*®  j^L5'. 

land,  forfeit* 

^appealed  to  this  Court.    The  case  was  argued  before  a  ed  by  non- 
SpidaL  Court  of  Appeals.  ^rtn'tsf 

Stanard  for  ttie  appellant.    It  is  not  competent  to  a  under  the 
Court  of  common  law  to  declare  a  patent  void,  upon  the  of  the^AS^JJ 
hce  of  which  there  is  no  legal  defect.(a)    In  such  case,  ^^\^*  ^' 
jtt  can  not  be  avoided,  but  by  a  regular  and  proper  pro-  the  con^ 
eeediafr  instituted  for  that  purpose.  deration 

nionev  with- 
The  case  of  MUand  v.  CromweUf  4  Mnnf  155,  could  in  six  months 

never  have  come  before  the  Court,  as  a  case  for  equitablr  ^^^"^  u^^" 

relief,  bat  for  the  validity  of  this  principle.    A  prior  en-  &vour,  and 

try  or  warrant,  it  is  true,  withdraws  the  land  from  the  Je,5^^"ihe^ 

ctass  of  waste  and  unappropriated;  but  it*s  being  so  law  requir- 

withdrawn  can  not  be  given  in  evidence  to  vacate  the^po,^,^^' 

patent,  at  law;  as  the  cases  of  Wilcox  v.  Calloway,  1  ther  pereon 

Wa$fL  38 — 42,  and  Jones  v.  WUUams,  1  Wash.  SSljandpatenTfo* 

the  same 
land  Ay  vir. 

tueo/a  treantry  land  •warrants  such  Patent  is  g^ood  at  law,  ag^nst  a  title  deriyed 

from  fuch  Petitioners  unless  the  Ungth  of  possession,  of  the  tenant  and  those  un. 

der  whom  he  claims,  accruing^  before  the  issuing  of  such  Patent,  be  such  as  is  suf&« 

eient  to  b«r  a  vrtt  o/rig^/a, 

3.  QiftTfv.    Whether  the  tenant  in  such  case  could  be  relieved  in  equitjr? 

4.  Qai«rr0,  also,  whether  the  issuing  of  such  Patent  could  be  prevented  by  a  Ca^ 
9eats  on  the  g^und  that  the  land,  having  been  previously  granted  and  settled, 
Ihough  forfeited  by  the  original  Patentee  for  non-payment  of  quit-rents,  jqom  nt 
wtute  and  wutppropriated  ? 

(a)  WUUrint%nr,M^JD9mld,l  B.tf  M.2a^; Al€xmMkrY.Grmmp,\  Mmif.XU. 
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^^18?8*^  the  invariable  course  of  the  practice,  and  judicial  dec& 
,^^^^^^^^  sions  of  his  Country,  fully  evince.    But 
NorveU         ^dly,  the  land  was  such  vacant  and  unappropriated 
^  and  '^"^  ^  ^^  fairly  subject  to  the  demandant's  grant  and 
Wife  an4    location.    The  right  of  John  and  Charles  Christians,  un- 
sSld'wH'e    ^^^  whom  the  appellees  claim,  was  a  mere  ri^t  of  pre- 
emption, (b)  subject  to  the  condition  of  paying  the  con- 
W  ^:  sideration  money  within  six  months;  which  right  was 
wty,  1  fVoBh.  forfeited  by  non-compliance  with  that  condition.     Unless 
^^^^^      this  were  true,  and  the  land  thereupon  liable  to  location, 
Camm,  2      sucb  right  of  pre-emption  would  become  an  absolute  and 
Munfi  25r.    indefeasible  title.    By  the  Act  of  1779,  fCh.  Rev.  94, J 
the  lands  of  the  Commonwealth  were  brought  into  mar^ 
ket,  with  certain  specified  exceptions:  the  object  was  to 
raise  money  for  the  public  Treasury,  and  prevent  litiga- 
tion: all  surveys  were  required  to  be  returned  within 
twelve  months,  or  the  right  of  their  owner  to  obtain  a 
Grant  would  be  forfeited.     So,  by  the  Act  of  1786,  c» 
3.  §  5f  the  surveys  tK|tre  mentioned  were  to  be  returned 
on  or  before  the  1st  of  October  1788,  or  the  land  survey- 
ed was  to  be  vacant  and  liable  to  location.    The  parties 
entitled  under  Surveys,  have  not  only  the  right  that  the 
^  Christians  had,  to  wit,  that  of  pre-emption,  but  they  have 

also  paid  all  that  Uie  Commonwealth  can  demand  of  them; 
yet  their  rights  are  by  these  laws  subject  to  forfeiture, 
for  delay  in  carrying  them  into  grant;  and  yet  it  is  con- 
tended that  the  right  of  the  appellees  is  safe,  though  no- 
thing has  been  paid,  or  done,  by  them,  or  tliose  under 
whom  they  claim,  since  the  judgment  pronouncing  the 
land  to  be  lapsed  f  If  this  defence  shall  prevail,  tiieir 
right  win  be  consummate  to  all  intents  and  purposes 
without  a  grant!:  the  Commonwealth  has  granted  the 
same  land  to  the  appellant,  and  his  failure  in  this  action 
will  impart  to  tiiera  all  the  strengtli  of  his  title. 

Wickham  contra.  The  true  question  in  this  case  is, 
whether  the  patent  previously  issued  did  not  take  away 
tiie  Commonwealth's  right  to  grant  the  land  again..  If 
there  be  two  Grants  for  the  same  land  as  waste  and  un- 
appi-opriated,  the  right  of  the  Commonwealth  passes  hy 
the  firsts  and  the  second  is  void,  because  nilM  operatur^ 
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Sdtoo,  if  an  IiMliridual  sellland  and  convey,  and  after-  '^^l^f'"' 
wards  convey  to  another  person,  the  second  Deed  is  void   ,.^^.>^^.^ 
01 0  conrejfancf ,  because  nothing  passes  by  it.    The  land    Norirell 
fterefore  could  not  bcf  granted  to  J^Toroell;  for  it  had  cammand 
Men  conveyed  from    the    Commonwealth    by  a  prior    wife  and 
Ojrant    The  case  of  escheated  land,  which  can  not  be  ]jJ[dWtfe. 
granted  as  waste  and  unappropriated,  is  similar  to  this. 
(€)    It  is  true  that,  in  the  case  of  Alexander  v,  Chreennp^ 
k  appeared  on  the  face  of  the  patent  f  that  it  was  a  grant  of  ^^^  y 
escheated  land;  but  In  this  case  it  appears  that  there  Gretinup*  l 
was  a  former  Patent^  which  circumstance  equally  prc-     ^* 
vents  the  granting  of  the  land  the  second  time. 

Our  right  was  secured  by  the  Revolution;  at  the  com- 
ttencement  of  whiph,  we  were  in  possession.  It  depend- 
ed on  the  Patent  of  1755,  under  which  the  right  of  pos- 
session was  transmitted  to  us.  The  case  of  Jones  v.  Wil- 
Jiams^  1  Wash.  231,  cited  against  us,  is  conclusive  in  our 
fiivour.  Mr.  Stanard  says,  that  a  right  behind  a  patent, 
can  not  be  exhibited  at  law;  but,  surely,  if  such  right  be 
ajwior  patent,  it  may.  The  true  construction  of  tlie 
Act  of  1748,  is  not  that  any  person  might  enter  for  tlie 
forfeited  land;  but  that  it  might  be  done,  <<  upon  the  liko 
terms  and  cbnditions,*'  &c.,  by  the  petitionerf  (in  whose 
fiivoar  the  judgment  was,)  and  by  no  other  person.  No 
person  could  enter  for  it  as  waste  and  unappropriated* 

In  flie  case  of  Mi-vJl  v.  Camm,  2  Mmf.  ^57,  this 
Court  decided  the  very  question  now  befo  e  ti.  The  ap- 
pellees are  lawfully  in  possession,  and  therefore  entitled 
to  judgment.  In  that  case,  Camm  and  Wife  were  plain- 
tift,  and  recovered  on  their  length  of  possession.  Hero 
ftey  are  defendants,  and  entitled  to  defeat  the  demandant 
OB  the  same  ground. 

etanard  in  reply.  The  whole  amount  of  the  decision 
hMrveUv.  Camm  was,  tliat  the  plaintiff  was  entitled 
to  recover  in  that  action,  (which  was  Ejectment,)  upon 
t^wmty  years'  posscasion.  The  Court  did  not  pretend  to 
^icide  on  the  title.  Judge  Roai^b,  in  his  opinion,  (if  he 
*ea  *it  positively  say,)  strongly  intimates,  that,  if  the 
^noifibn  were  on  the  more  right,  •Vorrri/  would  prevail. 
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^*1818  ***  ^^*  fnckham  hvLS  sedulously  avoided  tneetis^  my  ttv 
y^^^^^.^  gument.  According  to  him,  the  mere  ffvttoMf  right  of 
NorveU  tf^e  Petitioner  is  converted  into  an  absolute  legal  Mfe • 
Qj^  ^^  I'he  Court,  I  insist,  had  no  right  to  say  that  the  Patent 
Wife  and  was  void  on  the  ground  that  the  land  was  not  waste  luid 
and^tfc  unappropriated.  That  question  depended  «n  evidence, 
hot  admissible  at  law* 

When  •/Vorretf  made  his  Entry  and  Survey,  he  gave 
notice  to  all  the  world.  If  Camm  and  Wife  had  superior 
equity,  they  should  have  interposed  a  Caveat  against  bis 
getting  a  Patent;  But  they  can  not  contend  in  a  Ckmrt 
of  law  tliat  MrveWs  Patent  should  be  overthrown  by 
tlieir  mei*e  equitable  right. 

Wickham.  A  Caveat  against  the  Grant  to  A^hrveU  wa» 
not  necessaiy,  as  wc  claim  under  a  prior  Patent. 

The  Courtis  opinion  was  delivered  by  Judge  Roake, 
as  follows: 

Tliis  is  a  writ  of  right  brought  by  the  appellant  against 
tlie  appellees;  tlic  female  appellees  claiming  as  heirs  of 
Thonias  Powell  deceased.      The  mise  being  joined  on 
the  mere  rigbt,  and  tlie  case  submitted  to  a  Jury,  an  ex- 
ception was  taken  to  an  opinion  of  the  Court.    The  bill 
of  exceptions  states  that,  at  tlie  trial,  the  teilants  exhibit- 
ed, in  evidence  to  the  jury,  1st,  a  patent  of  10  September 
I755f  to  James  and  John  Christian  and  William  Browne 
for  39£6  acres  of  land;  which  &  set  outj  2dly,  a  judg- 
ment of  the  General  Court,  of  the  29th  of  April  1774, 
revesting  tlie  title  of  the  said   land  in  the  crown  for  ttm 
non-payment  of  quitrents;  which  was  rendered  on  fb/t 
petition  of  John  and  Charles  Christian,  and  certifies  that 
thc^  had  prosecuted  their  petition  with  effect;   which 
judgment  is  also  set  out:  3dly,  a  Deed  of  bargain  and 
sale,  of  30th   October  1777,  from  the  said  John  and 
Cliarles  Christian  to  James  Gressom,  for  983  acres  of 
the  said  land;  and  4thly,  a  Deed  from  said  Oressom  to 
Thomas  Powell,  of  21st  August  1787,  for  433  acres  of 
the  said  land.    The  exception  then  states,  that  the  de- 
mandant tlien  introduced,  as  evidence  of  his  title,  a  pa- 
tent of  23  JVbvember  '97,  granted  by  the  Governor  of 
Virginia,  for  669i  acres  of  land;  and  that  it  was  admit- 


JB»  thcASd.  Tear  of  Oe  (kmimomoeaUh.  33f 

kd  ikmt  thfai  jMifr»t  waa  fSu*  b»d  lying  altogether  wijjiiii  BseniBiB, 
tihe.lHHMidttrieg  of  the  fint  patent*  to  Brown  and  Chrig'  ^^..^/.^ 
Jmi3^  and  ia  part  of  the  land  mentioned  in  the  said  Judg-    NorveQ 
ment  of  the  General  Coart*  and  covered  several  hundred  ^    ^'    ^ 

'  Camm  and 

aiwes  of  the  land  in  controversy.  The  bill  further  states  wife  and 
HisAf  upon  this  statement  of  facts^  the  defendant's  coun-  |^^^^^ 
sel  moved  fmr  an  instruction  to  tlie  Jury  that  the  pa^ 
tnot  of  the  dmnaadant  was  void;  assigning  as  his 
teaaoQ  that  the  land  thereby  granted  was  not  waste 
and  unappropriated  land,  and  consequently  not  lia- 
ble to  be  taken  up  by  a  treasury  warrant;  which  mo- 
tion was  opposed  by  the  Counsel  for  the  demandants, 
who  contended  that  the  same  had  become  waste  and  un- 
appropriated by  the  before  mentioned  judgment  of  the 
General  Court;  but  the  Court,  being  of  opinion  that  the 
said  land  was  not  waste  and  unappropriated  land,  and 
therefore  not  liable  to  be  taken  up  by  a  treasury  warrant, 

*  i9rtc«cted  the  jury  that  the  demandants  patent  w^  void: 
and  the  jury  consequently  found  a  verdict  fior  the  tenants, 
on  which  a  judgment  was  rendered.  T/uU  jodgment  is 
now  before  us  on  an  appeal. 

It  is  here  to  be  remarked  that  MrveWi  patent  does 
not  aver  on  its  face  that  the  land  thereby  granted  was 
wasto  and  unappropriated  land.  It  is,  however,  entire- 
ly in  the  form  prescribed  by  the  land  law,  which  form  is 
silent  in  this  particular.  It  states,  however,  that  it  is 
fimnded  on  a  treasury  warrant,  and  it  will  consequently 

,  be  taken  to  convey  waste  and  unappropriated  land,  if 
web  only  can  be  taken  up  by  virtue  of  such  warrants. 
The  patent  is  perfectly  free  from  objection  on  its  face; 
avd,  if  it  is  to  be  impeached  and  rendered  void,  it  can 
mly  be  by  means  of  extrinsic  evidence.  There  is  no 
defence  in  tliis  particular  between  such  evidence  aa 

.arnes  from  the  admission  of  the  parties,  or  from  other 
sawrceAi  If  testimony  of  the  last  description  is  not  per- 
iKitted  to  impeach  a  patent  in  a  trial  at  law,  neither  can 
the  first:  the  party  must  still  recover  on  his  patent, 
ttumgh  he  should  admit  facts,  which,  if  they  appeared  on 
the  tBce  of  the  patent,  might  tend  to  vacate  it.  The  prin* 
ciple  interdicting  the  introduction  of  extrinsic  evidence. 
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i^w«m  at  die  tune^  wi  tot  the  pvvpoge  nCnwud^  istuvt  to  de^ 
^^^^^^  pend  upon  the  grade  of  such  avidettce.  The  ptieiit  mmit 
NoireU  stUl  preyail  in  a  trkl  at  him,  onl^^it  is  im  &ct  a  fth 
^  ^'  .  de  se;  unless  it  carries  on  itf a  own  faoe  ttr  etridence  of 
Wife  «iid  ite  nullity.  While  a  patent  oC  tbia  laat  ebaracter  la  not 
y*''^;^  to  avail  the  party  exhibiting  it»  (as  has  been  decided  i* 
the  case  of  Mesctrndn  v.  Qrt^impy)  it  is  eiiitaHy  dear 
tiuU;  a  patent)  perfect  on  its  facet  is  not  to  be  a^c^ded  in 
atrial  at  law,  by  any  thing  short  of  an  elder  patent:  it 
is  not  to  be  aSected  by  circumstances  of  Equity,  tending 
to  shew  tiiat^  in  a  Caveat  Court,  or  a  Court  of  Equity, 
the  party  relying  on  it  would  probably  prevail.  The 
jurisdictions  of  the  two  tribonals  must-  be  k^  distinct^ 
and  the  actual  patent  auist  prevail  at  law,  aUbangh  it 
may  be  made  to  yield  to  the  superior  Tight4>f  tlie  ad* 
verse  party  in  anoflier  forai.  In  the  case  of  an  actual 
and  p^ect  patent,  there  is  no  remedy  bitt  to  set  it  aside 
in  a  Coortof  Equity,  or  in  some  other  procee^g  having 
ikai  fiN*  its  direct  end  and  object.  It  cannot  be  done  in 
the  ordinary  progress  of  a  trial  at  law,  on  e^ence  which 
the  party  had  no  means  to  know  would  be  relied  on,  and 
tfcerefiire  could  not  be  prepared  to  meet.  In  other  words, 
you  cannot  go  behind  a  patent  in  a  trial  at  law;  the*pa^ 
tent  alone  must  prevml.  These  principles  seem  to  ns 
dear,  and  are  fairiy  deduciUe  from  the  case  of  Witivtrin^ 
lofiv.  McDcmali,  1 H.  and  Mi  they  ought  not  therefore  to 
be  departed  from.  We  cannot  consequently  judicially 
know  the  facts  on  which  the  appellees  rely  in  this  caser 
the  principle  aforesaid  occludes  the  enquiry.  And,  if 
the  case  was  even  otlierwise,  we  could  not  dhtinguish 
between  this  case  and  others.  In  tiiis  case,  whatever  be 
tlie  character  of  the  appellee's  pretensions,  they  do  not 
amount  to  a  legal  title.  It  is,  in  ev^ry  view,  best,  lliat 
a  perfect  and  solemn  patent  should  prevail,  exce^  agmnst 
jin  elder  one,  or  unless  it  be  impeached  in  a  proceeding 
having  for  it's  direct  object  the  making  it  null: — tt  ou^ 
not  thus  to  be  assailed,  collaterally,  and  by  ectrinsic 
evidence. 

It  is  therefore  not  jmffidally  known  to  the  Court  in 
thin  case,  that  the  land  conveyed  by  MrvdPs  patent  js 
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lifc  waste  end  onaiiprcypritteNl  laiHl;  nor  that  it  was  ever  ^^J^ 
ikm  wbjed  of  a  foriHer  grant    This  precludes  liie  ne-   v^^v^ 
OMftity  of  -our  decMiBg  wbethi^r,  if  this  were  oOerwise,    Korrett 
Ihodi  in  the  allodged  predicament  of  this  land  oouM  ^^^^  ^^ 
ke  taken  up  by  •  treasury  warrant.    The  present  impr^s-    Wifewid 
of  nMMTt  of  the  jadges  are  that  they  are  so  liable.  |^  wito 


ThcQT  are  oonplotely  reve$tei  in  the  crown  by  the  jndg- 
MntdTthe  General  Coart,  Md  KaUe  tc»  be  regranted 
t»  atliera^  willi  a.  right  of  preference,  on  Wtain  eondi* 
tieiio,  in  the  petitioim^  and,  as  the  former  mode  of  ac- 
quiring lapsed  lands  is  done  away  by  the  act  of  1779, 
Hnty  mast  be  liable  to  he  taken  up  by  treasury  warrants, 
sr  aai  at  aU.  These,  however,  are  only  the  present  tm- 
preaitonaof  mortof  as.  The  poiaA  is  therefore  left  open 
for  fiilnre  and  more  soleauri  dbcision,  when  it  may  occur. 
.  The  necessity,  too,  of  a  dectakai  of  this  point,  is  pro« 
baUy  not  urgent^  as  caseo  of  thisdescrsiitioB  ure  grada-' 
allf  passing  oaiof  esjalenQs*  With  reject  to  the  deci<^ 
siion  of  a  case,  between  the  aattie  parties,  in  this  Coorton 
H  former  occasion,  we  are  of  opinion  that  it  does  not  in* 
tarlii^ro  with  or  obstract  this  decisUm.  That  case  was  in 
an  igeptment;  this  in  a  vrrit  of  right.  In  that  case,  ik» 
Coart  wmtf  or  might  have  gone,  on  the  ground  of  pos* 
mtm^  wly :  in  this,  the  actual  title  conies  in  qaestiom 

On  these  grounds,  we  are  of  opinion  to  reverse  the 
jufdgnenty  and  award  a  new  triaL  On  that  trial,  the 
evjidenoe  exhibited  by  the  ajHpellees  is  not  to  be  admitted. 
As  the  instruction  given  by  the  Court  was  founded  on 
flfvidcmoe  now  interdicted  by  this  Court,  it  would  her 
saperfluws^  to  say  that,  on  the  new  trial,  that  instruct 
tim  is  not  to  be  repeated. 

Tbis  is  the  opinicm  of  all  the  judges,  acept  Judgo 
Bnpo^.     He  requests  me  to  state  his  diss^t  from  the 

ifiigd  Baookb  has  since  finraished  the  reporter  with 
jm  oj^nion  stating  his  reasons  for  such  dissent,  as  fol« 
loj^s: 

Judge  Brooke.  My  opinion  in  this  case  will  bo 
fiitk  nuMpe  than  a  commentary  on  the  one  I  deliv^^d  iu 
te  saiufi  case^  when  it  was  before  this  Court,  in  the 
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Bmsmsm,  Sma  of  an  action  of  ejectment    In  that  acliw»  tbfr  j 
^  ^^^^j  terial  facte  in  this  were  all  before  tbe  Court    AbncS 


Korrell  the  appellaift  was  Unem  in  posse8si#n  of  the  land  in 
Camin  and  ^^^™X>  ^^  claimed  «iider  the  patent  o«  which  he  now 
i/vife  and  relies;  the  judj;inent  of  the  infiorier  Court  was  agftinaf 
]|^p^^^  him,  and  lie  appealed  to  this  Court  where»  after  long 
and  deliberate  consideration^  aided  by  a  very  elahwato 
and  aUe  argument  en  both  aides,  it  was  affirmed^  mad 
the  appellant  turned  out  of  possession.  Upon  a  correct 
view  of  the  facts  in  that  case,  it  ia  impossible  to  mistake 
the  grounds  of  the  deobion.  If  tiie  Patent  to  JVbnp^B 
availed  any  thing,  the  Court  would  have  found  nothing  in 
the  36  years^  possession  of  his  adversaries,  and  of  those  un- 
der whom  they  claimed,  on  which,  even  in  an  action  of 
crjectment  to  found  the  judgment  then  pusweunoed  f  Ibr 
if  tlie  right  to  gttint  the  land  as  waste  and  unappropria- 
ted was  in  the  Commonwealth  at  the  date  of  the  ntten^ 
to  J>/brcdlf  the  maitim  niMnm  tempos  applied  as  to  Hie 
Commonwealth  in  its  full  force,  and  the  riglrt  of  J¥brvdl 
(o  the  possef^sion  under  the  Patent  must  have  overcome 
the  pretensions  of  the  lessors  of  the  Plaintiff.  In  other 
words,  if  the  title  to  the  land,  as  waste  and  unappropria* 
ted,  was  in  the  Commonwealth  until  tiie  date  of  the  Pa- 
tent to  JV^nreH,  the  anterior  possession  of  the  plaintllt  ia 
ejectment,  being  much  less  than  twenty  years,  gave  no 
right  to  flie  possession  against  M^jroM^  who  claimed 
under  the  Commonwealth.  To  have  considered  tiie  Pa- 
tent valid,  that  is,  a  grant  of  the  land  in  question,  as 
waste  and  unappropriated,  by  the  Commonwealth,  and 
then  to  have  pronounced  judgment  against  him  on  tlie 
ground  of  the  naked  possession  of  the  plaintiiT,  of  land 
of  that  character,  would  have  been  impossible.'  The 
Court  then,  as  a  preliminary  to  an  enquiry  into  the  title 
of  the  Plaintiff!?,  must  have  cohsidet^  that  no  title 
passed,  by  the  Patent  to  T^orvelU  to  tiiC  land  in  question, 
on  the  ground  that  it  was  not  waste  and  unappropriated, 
and  therefore  not  comprehended  by  the  Patent,  which, 
reciting  the  treasury  warrant  on  which » it  was  founded, 
could  convey  land  of  no  other  description  in  pursuance 
ef  the  Act  of  1779.    That  this  was  the  opinion  of  the 
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CtQfty  mccamrily  results  from  what  was  said  on  fte  ^*?J"» 

litle  «f  the  Plaintiffs;  and,  if  I  am  correet  in  this*  an   s„^^^^^ 

-^^igHUon  of  the   Court  in  the  present  case  that  wonM     Norretl 

I  the  growids  <tf  it's  former  opinion,  in  acasebe^  Cwmntirf 

I  the  same  parties,  and  depending  on  the  same  facts,   wife  and 

will  he  a  novelty  of  which  we  have  no  esan^e.  McTwife. 

JB«t,  npm  the  merits,  the  former  dedsion  of  this 
Gmuft  was  correct  The  plaintiffs  in  ef  eetment,  and  the 
i||tallrrfr  now  before  the  Court,  held  an  estate  upon  oon* 
j4Hbs^  nnder  Ae  judf^ment  of  the  General  Court,  found<- 
)  l4^J9m  tlie  peftitloii  of  those  under  whom  they  claim.  The 
mfjia.  title  was  revested  in  the  CiDwn  by  that  judgment^ 
ii'te  transmitted  t»  them  upon  the  performance  of  the 
Wnditions  therein  mentioned.  On  the  failure  to  perfoapoi 
the  coMlitiQBB,  ^o  forfettmne  could  he  pronounced  in  he> 
half  of  the  Commonwealth  (on  which  the  rights  of  the 
Crown  have  devolved)  except  by  the  General  Court  or 


i  other  tribunal  substituted  by  law.(a)  The  right  to  W  Bce^ 
%  grant  under  that  judgment,  is  not  limited  as  to  time  by  1748. 
the  Act  of  1748,  in  pursuance  of  which  it  was  rendered. 
Upon  prindple»  a  forfeiture  could  not,  by  the  register  of 
the  land  office,  and  the  Governor  who  executed  the  Pa- 
tent to  JVbrvett,  he  pronounced;  and,  if  it  could,  l»id 
heftve  pa;tented'and  forfeited  would  not  he  convorted  into 
waste  and  unappropriated  land,  to  he  located  upon  a 
treaaury  warrant  under  the  Act  of  1779,-  if  the  Act  ai 
1748  has  expired,  as  was  insisted  on.  T%e  right  of  the 
ConvBonweahh  ought  to  have  been  judicially  asserted. 
The  »Tor  is  in  supposing  a  case  of  this  description  analo* 
pm»  to  the  cases  arising  out  of  claims  to  waste  and  ua- 
iqipropriated  lands  under  the  Act  of  1779.  The  right  to 
«  grant  f(Hr  any  specific  land  of  the  last  description,  in 
f  tCbrence  to  another  claiming  the  same  right,  could  on* 
fy  be  decided  in  a  Court  of  Caveat^  (under  the  anthority 
ct  Mm$im  and  Brawnt  and  JVUand  v.  CraimoM  in  this 
CiwH,)  until  such  land  was  granted  to  some  one,  as  the 
llind  in  question  bad  been  to  the  Christiam.  The  right 
t^  ajyropriate  it  in  exclusion  of  another  claiming  that 
rig^  gave  no  equity  against  the  Colimonwealth.  There 
htmg  no  contra^  expreas  or  implied  on  which  1m  hottm 
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^'ms***  *»  equity,  it  gave  no  equity  ex-contracin  against 
^^..^^^^^  claiming  flie  same  right  The  Act  of  1779  only  boldi^ 
KorreU  out  tho  nght  to  any  citixen  to  appropriate  waste  and  un^ 
Dumm  an4  ^^P^^P^ated  land,  on  the  terras  of  that  Act,  without  a 
Wife  and  compliance  with  which  no  right  accnied;  \S  the  par^ 
<md  vnS9.  f^ed  to  consnmmate  his  right  by  not  pursuing  the  ia*o- 
visions  of  that  Act,  and  another  more  diKgont  obtained 
a  grant,  he  had  no  claim  upon  the  Commonwealth,  eac*- 
cept  to  another  warrant  with  which  he  might  take  oOcr 
lands;  it  gave  no  equity  to  any  one,  in  preference  to 
another*  Until  the  claim  to  a^iEopriate  had  been  car* 
ried  into  a  grant,  the  land  did  not  take  tim  character  oi 
property;  and  aJl  controversiest  between  partis  claiming 
ifae  right  to  appropriate  such  land  under  the  Act,  wene 
to  be  tried  in  the  Court  of  Cwcat.  On  these  principle^ 
the  cases  referred  to  were  decided,  which  casei»  only  per- 
mit such  parties  to  come  into  a  Court  of  E^uit^}-  on  the 
graond  that  they  had  been  kcfit  out  of  the  Coui*t  of  Cav€^ 
by  fraud,  accident,  or  mistake.  If  tiiey  bad  any  general 
equity  tasrosiKtrod^  eitlier  againeN;  the  Commonwealth  c^ 
a  party  contesting  the  ri^ty  these  decisloas  oauld  not 
he  supported,  because  the  remedy  would  ^ve  beeq  con- 
sidered as  cumulative*  The  case  now  bef$>re  the  Court 
differs  tlien  from  tho«e  cases  in  this,  that  the  la<)d  in 
4|uestim  bad  been*  befoB^  the  grant  to,  ^ATorveU,  appro- 
priated by  a  grant  to  the  ChvMiam.  The  dedarati^ 
in  tiie  Act  of  1748,  that»  upon  the  failure  of  the  party  to 
perform  the  condition  of  settling,  &c.  after  tlie  Patent 
kad  issued^  did  not  convert  the  land  into  waste  and  u»- 
iqipropriatad  land:  it  had  been  a^n'opriated  by  the  granf^ 
and  the  Act  of  174B  gave  the  titie  back  to  th&  Crown 
upon  faikupe  to  perfiwrm  the  conditions  required  .  by  |^ 
to  be  a4|ttdged  in  tiia  General  Court,  upon  the  petitimi^^ 
gome  other  peram  for  the  land  lapsed.  Bdbre  auch  ad- 
judkatkm  ifn  the  General  Court,  or  some  otbiHP  pointed 
out  by  law,  no  forfoitnro  could  aocrue,  nor  could  tte^title 
revest  in  the  Crown^  nor  in  the  ComttoawoaltiH  suiee 
the  ngMn  of  the  limner  devolved  upon  the  latter*  I41- 
deed,  under  tiie  s4bi  section  of  the  Act  ^  1748,  unless 
the  pelWeti  waswiAw  ten  years  ii?oni  tba  date  of  tke 
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fM«nt,  tiie  title  was  confirmed  to  the  Patentee,  as  if  he  ^"^J'?""' 
,.1M  perforraed  all  the  conditions: — ^the  land  could  never  ^^^.^^^.^ 
'J||0e.  The  right  of  the  appellees  Is  now  to  a  grant  from  the    jqon^ 
JlUpmioiiweaJth,  not  for  waste  and  unappropriated  land,         ^'uA 
■k-ftr  land  once  the  property  of  the  ChrisiianSf  and  ad-    wife  and 
fMft<!4  to  the  petitioners,  under  whom  they  claim,  by  the    ^nd^*^ 
At  of  the  Genei-al  Court    For  all  that  appears 
case,  the  conditions  on  which  the  appellees  have  a 
I'te  a  Patent  from  the  Commonwealth,  may  have 
l^ferformed;  and  yet  that  right  is  to  be  divested  by 
\  of  the  Commonwealth  authorised  to  issue  pa- 
'  the  Court  decides  that  the  Patent  to  MfrveU  is 
^*e  evidence  that  the  land  in  question  was  waste^ 
when  that  Patent  issued.    As  to  the  ground  that  a 
Cottrt  of  law  cannot  declare  void  a  Pirtent  for  any  thing 
not  apparent  on  the  face  of  it,  that  objection  doe^  not  oc- 
emr  bk  this  case.    On  the  foce  of  the  Patent,  it  is  for 
wMe  and  unappropriated  land:  it  was  issued  by  virtue 
0f  a  treasury  warrant,  on  which  no  other  description  of 
fauid  coaM  be  located  according  to  the  acts  on  ^e  sob^ 
ject.    The  irst  enquiry  is,  does  the  Patent  pass  the  com- 
niionweatth's  title  to  the  land  in  question?  In  every  case, 
Mbre  a  party  can  recover  by  yirtue  of  a  grant,  the  land 
dahned  most  be  shewn  to  be  the  land  granted.    If  no 
tend  can  be  found  as  described  in  the  Patent,  ft  passes 
adthtng.    If,  upon  the  foce  of  the  Patent,  (as  In  tlK  pre- 
aoAt  case,)  tiie  land  demanded  by  tiie  party  is  not  tte 
imd  intended  to  be  conveyed  by  the  commonweaKh  un- 
der tike  law  of  the  commonwealth,  whatever  may  be  his 
lij^its  aiider  it,  tiiey  do  not  attach  upon  the  land  in  qoes- 
tiiHfe    In  coning  to  that  conclusion,  it  is  not  necessai^ 
to  vacate  the  Patent:  it  is  only  necessary  to  decide  that 
•Om  land  ia  controversy,  having  been  before  granted  hgr 
IbeGrewii,  is  notwa^e  and  unappropriated  land,  with- 
ia  the  meaning  of  the  treasury  warrant,  in  virtue  # f 
-lihidi  It  was  entered  and  beated,    as  is  recited  In 
tt0  Piteat  Itscir.     This  result  is  arrived  at  without 
f^  out  of  tiie  Patoit  to  ascertain  tiie  r^bteaf  the  I^- 
teMee  hd  relation  to  the  commonwealth,  but  isdedudble 
tKmthd&ot^  In  the  upetM  rerdict  in  rdati^ii  to  He 
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^^R^s  *''  ^^^  ^^  ^^  appellees,  opposed  to  the  facts  dtsf losed  Iff 
y^.^^^^1^^   the  Patent  itself.     The  question^  whether  ttie  iconnnon- 
Noryell      wealth  has  a  right  to  grant  the  land  of  any  citizen,  ^ugbt 
^    ^'      ,   not  to  be  concluded  by  the  Patent  tn  a  trial  at  law,  on 
M  ife  and    wliicli  it  appears  that  the  right  to  grant  was  not  in  the 
aad^ifci    commonwealth  under  the  law  in  pursuance  of' which  the 
grant  is  professed  to  have  been  made. — ^That  Courts  of 
Equity  are  more  competent  to  investigate  the  merits  of  a 
claim  to  a  grant,  in  behalf  of  the  granftee,  in  a  contro- 
versy with  the  commonwealth,  in  which  at  law  the  gran- 
tee might  insist  that  the  latter  was  estopped  by  if  s  doed^ 
I  have  no  doubt;  but,  in  a  controversy  with  a  par^ 
claiming  to  hold  the  land  Under  the  law  of  the  common-* 
wealth,  in  preference  to  another,  who,  under  his  Patent 
upon  the  face  of  it,  lias  no  title  to  land  before  patented^ 
I  conceive  the  question  of  estoppel  does  not  aris^.   A  Pa- 
tent for  waste  and  unappropriated  land  cannot  conclude 
a  party,  holding  land  of  a  diflferetit  description,  to  shew 
tliat  fact,  any  where.     In  the  case  of  waste  and  unappro- 
priated land,  a  failure  to  perform  what  was  required  hj 
the  act  of  1779  before  a  Patent  issued,  could  not  be  con- 
sidered as  a  forfeiture^  but  an  abandonment  of  tiie  chum 
to  appropriate  the  land  enteord;  and  the  riylit  of  the 
commonwealth  to  grant  the  land  to  another,  who  had 
complied  witii  the  terms  of  the  Aet  of  1779,  accrued. 

But  the  rigiit  of  the  Commonwealth  to  grant  land  be- 
ftre  granted,  on  the  ground  of  a  forfeiture,  as  in  the 
present  case,  could  not  accrue  until  that  right  was  jndl- 
ciiilly  ascertained.  Under  the  act  of  1748,  inreialioit  to 
lapsed  lands  before  patented,  no  right  was  reserved  to  Hm 
Crown  to  claim  as  for  forfeiture,  on  the  nonperfommnc« 
of  the  conditions  prescribed  by  the  judgment  of  the  Gen- 
ial Court,  as  in  this  case.  If  s  only  security,  und^ 
that  adty  for  tiie  performance  of  the  conditions  on  tiie 
part  of  the  petitioners^  was  that,  in  the  event  that  tiie 
conditions  were  not  pciformed,  some  other  person 
would  again  petition  to  have  a  grant  for  it  on  the  same 
terms,  and  woakl  Caveat  tiie  person  claiming  a  grant,  on 
the  ground  that  he  had  not  performed  the  conditions 
prescribed  by  liie  judgment  of  tiie  General  Court    This 
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r%bt  to  grant  the  land  on  no  other  terms  under  the  act  ^^.^^^ 
of  1748.  Under  that  act,  the  appellees  have  a  claim  of 
higher  grade  than  a  claim  to  waste  and  unappropriated 
land,  which  mighty  as  before  said,  be  abandoned  at  any 
time.  As  well  mfght  it  be  said,  that  a  patent  would  at 
law  pftSB  escheated  land,  though,  upon  tlie  face  of  it,  it 
was  issued  upon  a  treasury  warrant,  for  waste  and  un« 
appropriated  isuid,  in  direct  contravention  of  the  act 
which  prescribes  the  mode  of  acquiring  title  to  such  land 
firom  the  Commonwealth.  Under  such  a  construction, 
the  Commonwealth,  in  consequence  of  the  mistakes  of  its 
efficers  in  icHuing  such  patent,  would  be  compelled  to  re^^ 
sort  to  a  Court  to  avoid  its  own  patent,  or  lose  land  ne- 
jfTT  intended  by  the  law  to  be  granted,  and  of  ten  times 
tte  value  of  waste  and  unappropriated  land,  which  it  in- 
tended to  grant  Upon  the  whole,  I  am  of  opinion  the 
judgment  of  the  Superior  Court  ought  to  be  affirmed. 
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This  was  a  suit  in  the  Superior  Court  of  Chancery  for    i.  in  a  de- 
the  Staunton  District,  brought,  originally,  in  the  names  pit^uuon 
of  Charles  Carter  and  Edward  02rfer,tru8tces  for  certain  »nd  the 

slares  upoa 
it,  to  trustees 
tedie  support  of  the  ton  of  the  testator,  and  of  the  wife  and  children  of  that  son, 
Jnr  m^Mis  of  the  ^r^/CCi  thereof;  7U4f  re  whether  the  testators  omitting  to  insert 
the  names  of  the  slaves,  or  to  describe  them  in  any  other  manner  than  as  the  slaves 
oirtbe  ma±  tnet  of  land,  b«  such  a  circumstance  as  would  subject  them  to  the 
claims  of  creditors? 

2.  Upon  a  Bill  of  Injunction  to  prevent  the  sale,  under  execution,  of  skves  de- 
vised in  trust,  if  the  ^fendantsalledge  that  the  ce9tu$f  que  tntti  was  entitled  to  the 
afaites  by  five  years  possession  belbre  the  death  of  the  Devisor;  and  the  truth  of 
such  allegation  be  doubtful  on  the  evidence;  the  Chancellor  ought  to  direct  an  issue 
to  ascertain  that  hcV  See  Marthal  v.  Tkomptth  2  Munf,  412;  BuUock  v.  Irvine' t 
mOmmttrfanft  4  Muuf  460. 

$•  if  ^e  powers  of  Trustees  suing  in  Chancery  be  vacated,  pending^  the  suit,  upon 
a  bill  filed  against  them  by  their  cettuy  que  tnut;  and  other  trustees  be  appointed; 
it  seems  that  the  C'ourt  may  chaturethepUdnHJPt  af^  anet^er  Jlkd^  upon  terms,  of 
the  new  trustee's  paying  the  costs  alreaidy  incurred  and  giving  security  for  future 
costs;  but  it  cannot  vacate  an  Injunction  bond  given  by  the  original  trustees,  and 
£rect  another  to  be  executed,  trithtntt  prexti9U9  witief  t9  the  d^endants,  that  they 
nay  shew  cause  against  the  motion. 
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»i^»««;  purposes  appointed  by  flie  Will  of  EdwaH  Cmtar 
deceased,  against  WUHam  Gait  and  David  8;  Chirkmi 
his  agent,  to  prevent  by  Injunction  the  sale  of  certalii 
slaves^  devised  to  tiie  said  trustees,  which  had  been  taken 
in  execution  to  satisfy  a  Judgment,  obtained  by  Oalt  as  a 
creditorof  Johfi  C.  Carter.  ' 

The  clause  in  the  Will  creating  flie  trust,  was  as  fo!-' 
lows:  «  Item,  I  give  and  bequeath  unto  my  sons  Cftitrles 
^  Carter  and  Edward  Carter  all  that  part  of  my  tract  of 
«<  land  in  the  County  of  Amherst  which  lies  on  tiie  East 
'<  side  of  Piney  River,  whereon  my  son  John  lives,  toge- 
*^  ther  with  the  slaves  and  pUmtation  utensiis  on  the  said 
'<  Innd;  to  have  and  to  hold  the  said  Land,  Slaves,  Stock 
f^  and  Plantation  Utensils^  unto  the  said  Charles  X)arter 
<<  and  Edward  Carter  and  their  heirs  forever:  In  Trast, 
^  nevertheless,  to  and  for  the  follomng  uses  and  purpo»* 
«<  es;  that  is  to  say,  for  the  purposes  of  mpportiag,  with 
«  the  profits  of  said  estate,  my  sou  John  Carter  and  hie 
<<  wife  Jpphia  Carter  and  their  children,  during  the  life 
^  of  the  said  John  Carter  and  dpphia  Carter  and  the 
**  longest  liver  of  them,  and,  after  their  deaths,  in  trust 
«« to  be  equally  divided  among  the  diildren  of  the  said 
**  John  and  JipphiOf  then  living,  and  the  legal  descea^yits 
«<  of  such  as  are  dead,  per  stirpes*^' 

The  slaves  taken  in  execution  were  a  negro  woman  al«> 
ledged  by  the  Complainants  to  have  been  one  of  tiha 
slaves  on  the  plantation,  mentioned  in  the  saidjclaiise,  at 
the  time  of  the  testator's  death,  and  several  children  oi 
her's  bom  wnce  that  time.  It  appeared  that  the  trurtees 
had  never  taken  possession  of  the  slaves  so  devised  t^ 
Aem,  but  left  tbemin  the  possession  and  onder  theoon- 
trol  of  John  C.  Carter. 

It  was  contended  by  Gait  and  OttrUmd,  that,  under  tfie 
Act  of  Assembly  concerning  elates  holdea  in  trust 
(Edit  of  1794,  1803  and  '14,  c.  90.  s.  15,)  the  slaves  fa 
question,  (if  in  fact  the  woman  Jenn^  beloaged  to  the 
^tator  at  the  time  et  bis  death,  and  vms  oomprebendod 
in  the  devise,)  were  subject  to  the  debts  of  John  C»  Car^ 
fer  the  cestrnj  que  trust.  If  not,  yet  the  partkuUir  defct, 
in  this  case,  having  be^  contracted  for  goods  .necessary 
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Im<  wife  and  diiUIreii»  the  slaves  were  liable  in  eqmtjf  to 
^fii^mfy  that  debtf  eapacHdly  aa  Mm  C  Carter  was  enar 
Uedf  through  the  ntgUgsBCAol  the  tniatees,  to  contra^ 
iehtoy  ^pon  the  credit  he  obtaiiied  ia  consequence  of  ha- 
▼ing  thoae  riaves  in  poeseasion  and  holding  them  as  Ua 
#wp.  Birt  it  iiw  also  aUedgad,  that  Jbte  a  Career  had 
ahiamed  acooplele  titie  to  the  same  slaras,  by  five  yemm 
mmmtuim  before  the  death  qf  the  tedatorr  who»  therefore, 
%|^  no  right  to  devise  them. 

JIlA  motion  to  dissolve  the  Iiyunction  was  oveiraled,  and 
ip  ordermade,  that  an  issue betried,  <^to  ascertain wha^ 
<i4ber  tiie  maman  Jenny  motttioned  in  the  Bill  and  Ai^ 
^  swerst  was  one  of  the  slaves  devised,''  as  aforesaid* 

After  this,  the  Coart»  by  a  decree  pronounoed  upon  a 
Wn  filed  in  behalf  of  John  C.  Cmrter  and  wife»  and  their 
<iUldreB^  against  the  plaintiflb  In  this  cause,  for  ike  pur- 
ftme  oC  superseding  tb^n  as  Trosteea  and  substitutmg 
another,  and  upon  the  answer  of  the  present  plaintiflb  to 
that  fail],  vacated  tte  powers  of  the  said  original  trustees 
altogether,  and  iq>pointed  HUl  Corier  Trustee  in  th^ 
Mendi  whereupon  they,  togeAer  with  the  said  HtU  Coir* 
ier»noved  &e  Court  to  admit  him  as  plaintiff  in  thk  causes 
and  to  dismiss  them  out  of  Court  They  also  moved  the 
Cmvt  for  leave  to  supersede  and  vacate  ttie  Injunction 
Bond  given  by  one  of  the  said  plaintifis,  upon  filing  wltli 
Hie  Cleric  of  the  Court  <rf  Amherst  County,  in  lieu  of 
ttat  bond,  another  injunction  bond,  with  sufficient  secu* 
fl^;  it  being  tfaeotiyectof  Aesaid  £fttt  Cor^  to  use  the 
err^enoe  of  the  said  plaintUTs  on  the  trial  of  the  issue  be« 
fiire  dil^ected.  T%e  Cowt  having  heard  the  arguments 
of  Counsel  on  both  sides,  decreed  fliat,  on  the  said  £fitf 
Ctarfirt^rpayitig  into  Court  the  oost^  whidi  had  been  in* 
eorred  by  the  defendants,  and  on  giving  bond  and  seen- 
rKj  In  Court,  in  the  penalty  of  SSOO,  conditioned  for 
pnying  to  the  defradants  all  costs  which  might  thereafter 
accme  to  Ihem,  he  dbould  be  admitted  plaintiff  in  the 
eanse^'  in  lieu  of  flie  present  plaintiffs;  and  the  issue  di* 
rooted  as  aforesaid,  should  be  made  up  between  him  and 
tike  defendants;  and  also  that,  upon  his  giving  a  new  In*^ 
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^l^^  jmwitWii  bomi  with  sufficient  security,  md  HMg  tte 
same  wifli  the  Cleric  «f  the  Cdurt  of  Amherst^  Ctmmty^ 
the  bend  before  Med  shonldbe  Tacated^  and  iJMiverfd  v^ 
to  the  obtfgors  to  be  caacelled*  The  qoMtiOB  of  coeipe- 
tmcy,  should  the  {ireeent  phmtiffi^  be  introdncgd  m 
witnesseB  on  the  trim!  of  the  issue^was  Mt4fMi^  and  the 
defendants  at  liberty  to  oSsr  anj  logal  okfeotiM  to  thifr 
irstimony. 

On  the  trial  of  the  ime*  bofbre  tiie  Superior  C«urt  of 
Amherst  Coanly,  the  plaintiff  offered  the  said  origfaial 
]^atiitiffi  and  trustees,  as  witnesses,  to  which  tiie  defen- 
dants objected,  but  the  Court  oterruled  tii&objectioa  and 
admitted  them;  whereupon  a  Bill  of  eaoepttons  was 
fikd. 

The  defendants  moved  the  Court  to  instruct  the  3nry, 
that,  if  they  believe^  from  tlie  evidence  that  John  €  Oar- 
itr  was  in  peaceable  and  undisturbed  possession  of  tte 
slave  Jenny  for  the  space  of  five  yearn  previoud  to  tiie 
death  of  Edward  Carter  deceased,  they  ought  to  find 
'&at  tiic  said  slave  Jenny  was  not  devised  hy  the  Will  of 
said  decedent;  which  instruction  the  Court  refusini^  th 
give,  tlie  defimdants  filed  a  second  bill  of  exceptions* 

The  Jury  found  that  the  negro  woman  Jenny^  Eieis* 
tioned  in  the  issue  joined,  was  one  of  the  slaves  devteod 
in  trust,  as  before  mentioned;  and,  the  verdict  boii^  ccv^ 
taied.  Chancellor  Brown  made  the  Injunction  perpetn- 
^;  without  prejudice  to  the  right  of  the  defendants  to 
levy  their  execution  on  any  property,  bdionging  to  tba 
said  JoAn  C.  Carter^  other  than  the  property  held  by  tbs 
.plaintiff  as  Trustee  as  aforesaid. 

From  tliis  decree,  tlie  detendants  appealed^ 

Wickbam  for  the  appellants. 

My  first  olyection  to  the  proceedings  is  founded  on  a 
defect  in  the  devisi  itself,  in  which  the  description  of  tba 
slaves  is  too  uncertain  to  make  it  good  against  creditors. 
.Their  nawiM  should  have  been  mentioned,  that  the  credi- 
tors might  know  on  which  slaves  to  levy  executions. 

Such  a  de\ise  enabled  John  C.  CarUr  to  bohl  out  falsa 
colours,  to  the  deception  of  those  who  trusted  him. 

%  After  the  Bill  and  Answers  filed^  tiie  Court  had  nn 
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Mgfat  to  dumge  the  plainti  A.  The  8«it  sInmM  Imre  beeto  >^*^»^ 
dismissed^  and  a  new  suit  brought.  No  new  hiH  was  filed  ^.^p^^,^^^ 
hy  IKU  Carter.  The  Court  theirefore  exceeded  it's  powers,    cteh  and  ' 

$•  The  trustees  were  not  competent  witnesses.— The    ^"^^ 
whole  question  turns  upon  their  negligence^  in  not  inters     CMtd*. 
jhring^  hot  permitting  John  C.  Carter  to  act  as  he  pleas- 
^    They  were  liable  to  an  action  for  gross  and  palpa* 
ble  breach  of  trust,  if  Qalt  recovered;  and,  tto^fiiM^ 
were  directly  interested  to  defeat  his  claim. 

4.  Hie  terms  of  the  issue  were,  perhaps,  too  narrow, 
in  confining  the  enquiry  to  the  question  whether  the 
slave  Jenny  was  comprehended  in  the  devise  in  trust.  If 
the  issue  was  not  too  nairow,  the  Judge  ought  to  have 
admitted  the  evidence  offered  to  shew  John  C  Oarter'e 

title  independent  of  th^  Will.(a)  fa*  Cw  ▼ 

5.  Upon  the  merits  of  the  case,  appearing  from  the  de^  M-eky^  2 
positions  filed,  the  Chancellor  ought  not  to  have  made  the    ^*^' 
Iiyunction  perpetual,  but  should  have  dismissed  the  BilL 

No  Counsel  appeared  for  the  appellee. 

Judjge  BoANB  pronounced  the  following  opinion  of  this 
Court. 

The  Court  is  unwUling,  without  necessity  and  on  full 
argument  on  both  sides,  and  deliberation,  to  decide  a 
most  important  question  made  and  occurring  in  tiiis  case; 
namely,  wheth^  the  omission  of  the  testator  to  describe 
the  trust  nc^jroes  by  name,  or  by  any  other  description 
tiian  that  of  being  on  a  certain  tract  of  land^  is  such  a 
drcumstance  of  negligence  or  omission,  as  would,  in  fa- 
irour  of  creditors,  subject  the  said  negroes  to  their  cldms. 
On  the  one  hand,  it  \rottld  be  easy,  (as  negroes  hava 
names,)  to  desmbe  them  by  those  names;  thus  aflbrdin^ 
a  better  criterion  for  the  government  of  creditors  than 
the  one  before  us:  it  is  also  clear,  that  a  description  of 
ti»s  kind  is  well  calculated  to  enable  a  fraudulent  donoe 
to  cover  more  property  than  is  actoally  conveyed  under 
tiie  description.  On  the  other  hand,  it  is  questionabkif 
whether  a  description  which  is  entirely  competent  to  con- 
vey tliepr«^ierty  to  the  donees,  and  is  very  usual,  should 
be  held  incompetent  so  far  as  it  respects  creditors,  on 
account  of  its  tendency  to  let  in  frauds.  The  question 
js  not  without  diflkulty,  and  in  ite  consequences,  may  b« 

VOi.  VJv  82 
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^^1818****  ^^  important    We  leave  it  tberefore  open  for  fntmre 
discufflion  and  decision^  when  it  shall  hereafter  oecur* 


6iat  And  In  the  case  before  us,  the  issue  directed  bj  the  Cbaa- 
^  ^•^[J"^  cellor,  and  actually  tried,  seems  restricted,  to  the  fact 
CMter.  whether  the  slave  Jmuy  was  one  of  those  on  the  planta- 
tion mentioned  in  the  Will  of  Edward  Carter;  and,  be- 
ing thus  restricted,  the  opinion  of  the  Judge  who  tried 
that  issue,  and  which  rejected  evidence  tending  to  shew 
that  JoAn  C.  Carter  had 'acquired  a  property  in  the  slave 
by  means  of  a  five  years  possession,  was  not  erroneous. 
That  enquiry  was  not  submitted  to  the  Jury  by  the  is9uc. 
But,  that  fact  being  put  in  issue  by  tlie  anrwers;  and 'it 
being  at  least  doubtful  on  the  evidence;  we  are  of  opinion 
that  the  issue  should  have  been  extended  to  embrace  that 
enquiry  also;  and,  that  there  is  error  in  the  decree  in  not 
having  made  such  extension;  it  being  extremely  clear 
that,  if  such  possession  did  exist  in  John  C.  Carter  for 
five  years  before  his  fathers  death,  it  vested  the  prop^iy 
in  him,  as  to  his  creditors. 

The  Court  is  also  of  opinion,  that,  admitting  the  pow- 
er of  the  Court  of  Chancery  to  change  the  plaintiffs  m 
this  suit,  for  the  purpose  of  making  them  competent 
witnesses,  upon  the  terms  stated  in  the  proceedings,  the 
Injunction  bond,  previously  given  in  this  case,  shouM  not 
have  been  decreed  to  be  given  up  and  cancelled,  and  ano- 
ther substituted  in  it's  room,  Without  notice  duly  given  to 
the  appellants  of  such  intended  substitution;  in  order 
that  they  might,  if  they  pleased,  shew  cause  against  1^ 
and  that,  for  want  of  such  notice,  the  said  bond  was  ir* 
regularly  ordered  to  be  cancelled.  The  decree  is  there^ 
fore  to  be  reversed,  and  the  cause  remanded,  that  the  pv«tf 
ceedings  may  be  reformed  in  these  particulars,  and  tliip 
cause  proceeded  in,  to  a  final  decree-^ 
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Decided, 

Bootes  agaiMt  HoUiday  and  Wekk         ^Wa^ 

THIS  case  is  fully  stated  in  the  following  able  opi-     ^   |j„aer 
nion  of  Chancellor  Carr  of  the  Winchester  District,  the  Act  of 
pronounced  the  8th  of  July  1814,  upon  a  Bill  in  which  J^fJ  [^^^ 
Thomas  E.  Rootes  was  plaintiff  and  William  HoUxday  and  and  'U,  c, 
SamtB  Welfh  were  defendants.  mortgmgcT 

«<This  is  a  bill,  in  the  common  form,  to  foreclose  t^not  record^ 
mortga^^c  executed  by  the  defendant  TTelch  to  the  com-  mofuhtfnm 
plainant    The  defendant  JibUtiay  is  stated  by  the  ^^l  ^^»^<^^^JJ^ 
to  be  a  purchaser  with  notice  of  the  incumbrance.     By  a  bona  fide 
an  amended  bill,  it  is  stated  that  the  defendant  miliday.  ^^Jl^^i^ 
at 'tfic  time  of  his  purchase,  to  Indemnify  himself,  requir-  conridewu 
fd  and  received  of  Welch  a  conveyance  of  sundry  pi-o-  hiZd*no^no- 
perty  lying  in  the  western  parts  of  this  State.     The  de-  ^ce  ^^'^ 
feridants  are  called  on  for  a  particular  answer  to  this  the  purchate^ 
factCl)     Tlie  defendant  Wdch  states,  that  he  never  in-M^  ^  ^ 

^  neney  ami 

tended  to  mortgage  to  tlie  complainant  the  land  sold  U^^thUdeed; 
the  other  defendant^  that  the  mortgage  was  meant  to  J5^^,Jaimr  he 
comprehend  certain  military  lands^  that,  having  confi-  had  aeiuai 
dencc  in  the  complainant,  he  did  not  read  over  the  mort-  ^^^^'^ 
gage  before  signing,   and  thus  did  not   discover  the  motaha  from 

•  '    ,  „  the  date  of 

™"«*  the  mort- 

«  I  consider  this  answer  as  disproved;  and,  therefore,  S^  hadex^ 

shall  take  no  farther  notice  of  it.    The  defendant  E'd- 

Uday  stated  the  particulars  of  his  purchase;  that  tlie   ^'^^^^'^ 

other  defendant,  in 'December  1799,  applied  to  him  to  whom  a 

buy  the  land;  that  he  shewed  him  a  deed  from  Bootes,  ^^  ^ 

first,  together  with  an  open  letter  from  him  to  Mr.  £^  executed,  or 

one  claimiiir 

rder  him,  put  the  deed  into  the  handa  of  the  vendoc,  that  he  may  acknowledge 
for  the  purpj'se  of  lianng  it  recorded;  such  delivery  is  not  a  suirender  of^e 
litb  under  iJbit  deed. 

3.  Upon  a  Bill  to  foreclose  a  mortgage,  against  the  mortgagor  and  a  purchaser 
from  him,  the  plaintifF  filed  an  amended  Bill  stating  that  the  latter,  at  the  time  of 
his  purchase,  received  of  tlie  mortgagee  a  conveyance  of  sundry  other  lands;  and 
pra^ng  a  discovery  thereof,  and  ^ene^al  relief;  but  v  thout  any  ipecial prayer  that 
th—eiande  be  euijected  to  oatitfy  the  plaintif't  claim.  It  appearing  that  the  mortgages 
was  not  dulv  recorded,  and  the  purchaser  not  chargeable  with  notice;  a  decree 
£snuasing  the  Bill  altogether;  was  affirmed;  but  without  prejudice  to  the  plaint^s 
light  to  proceed  against  such  other  lands. 

(1)'  Note.  Nothing  was  said  in  the  amended  Bill  about  a  decree 
dgw'fwt  theee  landt^  to  satisfy  the  plaintiff's  claim:  but  there  was  % 
general '^mkjtt  for  relief 


r^mmnwak  amiW^  in  whkh  are  sttted  tiie  sale  to  WdA^  mdthera* 

^^^^^^^^.^j^  ceiiit  of  the  vass^mf  (UWt.)  inam  hisi,  and  fireolitig  Mr« 

Bootes     Smiih  todelirer  potaeaaioii,  &c.:  tbat^  seeing  eTerj^hi; 

flsUidiKv  and  ^^'^'^  ^^^  '^^  bought  the  land  fbr  dbont  1  lOOl.;  paid.  lOOL 
WeldL  in  cash^  gave  his  bonds  for  350(.  and  a  house  and  lot  \m 
Winchester  for  the  balance;  and,  at  the  same  timey  re- 
ceived a  deed  from  Wdeh  that,  some  time  after  this,  09 
sending  the  Deed^  from  Bootes  to  Wdehj  to  l^iericks* 
burg  to  be  recorded,  he  was  informed,  for  the  first  timc^ 
that  the  complainant  had  a  mortgage;  that  it  was  now 
too  late,  to  retract  from  the  purchase;  for  he  had  pai4 
the  lOOL,  conveyed  the  house  and  lot,  which  had  beeii 
again  sold  and  conveyed;  and  his  t>onds  had  been  assi^pa* 
ed  away  by  Wdchf  and  some  assumed  to  the  assignees. 
He  expressly  denies  notice,  of  the  plaintiff's  Ueii,  before 
his  purchase  and  payments.  In  answer  to  the  amended 
bill,  he  denies  that,  at  the  time  of  his  purchase,  paymentg^ 
and  receiving  a  deed  from  Welch,  he  took  aoy  conT^anc^ 
of  lands  as  an  indemnity  against  the  claims  which  mi|^t 
exist  to  the  land  bought  of  him;  because,  at  that  time,  he 
had  not  the  slightest  suspicion  that  jiny  such  claims  did 
exist;  but  that,  some  time  after,  hearing  a  rumour  which 
made  him  fear  that  the  complainant  might  have  ^lim  oi| 
it;  and  seeing  Wdch  denied  it:  he  then  asked  Weldi  if  ha 
could  give  him  any  security  for  the  titlef  who  offered  bin^ 
as  the  only  security  in  hb  powpr,  mortgages  on  lands  in  . 
Berkeley  and  Hampshire.  These  the  defendant  took»  and 
had  them  recorded;  but,  being  informed  that  the  landa 
were  of  little  value,  and  ^e^'s 'right  to  them  very 
doubtful,  he  has  taken  no  farther  step  in  the  businessy 
and  is  willing  that  the  Court,  if  it  thinl^s  proper,  shoiiM. 
decree  to  Bootes  all  benefit  arising  from  these  Uensk  Tho 
Deed  from  Bootes  to  Welch  is  dated  12th  December  1799; 
is  acknowledged  by  Bootes,  14th  May  1800,  before  the 
Distact  Court  holden  at  Fredericksburg,  where  BooteM 
lives,  and  recorded  in  Frederick  County  Court,  tst  Sep- 
tember  1800.  The  mortgage  from  Welch  to  Bootes  bearfi 
equal  date  with  the  Deed;  is  proved  by  the  subscribing 
Witnesses  before  the  Fredericksburg  District  Co^rt, 
14th  May  1800,  certified  and  recorded  in  Frederick 
County  Court,  Ist  September  1800.     Welch  is  stilted,  ii^ 
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OehiUaiiidMneoftkeiiiertigBgefl^  to  be  a  rewknt  of  nacmia^ 
Qreenbrier.    Tiie  DmI  from  9Fdeh  to  BoUidag  bears  J^^ 
dfttei^th  January  1800,  and  is  recorded  the  sncoeeded     uootet 
Febmaty*    The  depositions  of  Hugh  JtohneSf  Edward  h^,^,^ 
8mithf  and  Bkhard  HdUdagf  prove  the  open  letter  and     iVeldw 
it^s  contents^  but  do  not  speak  of  it  as  containing  an  ac« 
^owledgment  that  £00^  had  received  the  price  of  the 
bud.    Bdmet  farther  states^  that  he  examined  the  title 
pspflrstben  in  fFdch*$  possession;  and,  though  he  had  no 
confidence  in  Wdck's  integrity,  he  was  so  well  satisfied 
of  his  thle,  that  he  mode  him  several  offers  for  the  land, 
and  woirid  have  bought  if  thej  could  have  agreed*    Hol^ 
UdtOf  states  his  belief  that  the  title  papers,  conveying  the 
ckim  firom  M*Domdd  to  Welch,  were  in  Wdch*8  posses- 
sion.   Thj&y  are  not  in  the  record,  except  a  Deed  from 
flWMs  and  wife  to  Fari$L** 

<<  This  is  a  concise  statement  of  the  case,  made  by  the 
Bfll,  and  Answers,  and  the  evidence  in  support  of  it« 
The  only  questions  necessary  to  be  discussed,  grow  out 
of  the  mortgage  from  Wdch  to  Roote$.  This,  it  will  be 
seen  by  the  dates,  was  not  recorded  until  after  the  eight 
Btonths  (within  which  Deeds  are  required  by  tho  Act  of 
Assembly  to  be  recorded,)  had  e(xpired.  It  is  contended 
by  the  Counsel  for  the  defendant  HoUidayf  that  he  being 
afona  jfM«  purchaser  for  valuable  consideration  without 
n6tice,.the  mortgage  is  void  as  to  him;  it  not  having 
been  dnly  recorded.  The  Counsel  for  the  Complainant, 
in  the  very  ingenious  and  imposing  argument  delivered, 
and  in  the  notes  submitted,  has  rested  his  Client's  cause 
on  three  points.  He  contends,  first,  that  Holliday  is  a 
purchaser  with  notice;  and  that,  th^^fore,  as  to  him,  the 
mortgage  'will  be  held  good  by  a  Court  of  Equity  without 
recording; — 2dly,  that,  HMxday  having  purchased,  and 
received  his  deeds^  before  the  expiration  of  the  eight 
months  within  which  the  mortgage  might  have  been  re- 
corded, the  reason  of  recording  as  to  him  ceased,  and, 
therefore,  t^  will  not  be  required  by  this  Court  in  support 
of  the  mortgage: — Sdly,  that,  by  the  delivery  of  the  Deed 
(from  Bootes  to  Welch)  into  the  hands  of  Rootesl  to  be 
acknowledged  for  record,  the  defendant  ifoUufay  divested. 
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BtcRMBiB,  himself  of  Die  legal  estate  in  iJie  land^  wUcfa  was^by 
Die  same  Act,  rerested  in  Rodtes;  that  his  subseqnent  ac« 
knowledgment  of  tlie  Deed  was '  A  re-execution  of  it,  to 

HdUdftyvnd  *"  intents  and  purposes,  by  which  Welch's  title  was  re- 
Wddu  tived,  but  BMiday^s  not;  and  that,  although  it  should  be 
supposed  that  this  hypothesis  destroyed  aim  the  mort- 
gage to  the  complainant,  yet,  as  the  Dtle  to  the  land  |s 
still  in  fFekh  the  vendee,  it  ought  to  be  held  liable  for  the 
purchase  money;  and,  on  this  ground  also,  the  Bill  nmst 
be  sustained.    Let  us  take  up  these  points  in  order.** 

**  1st,  As  to  notice.  The  Bill  diarges  it:  the  Aranrep 
denies  it  positively;  and  there  is  no  evidence  of  W  in  tt»© 
cause.  Indeed,  it  was  not  contended  that  Ditre  was 
aehial  notice,  but  tl^at  there  were  circumstances  attend- 
ing the  transactions  sufficient  to  put  a  prudent  man  on 
enquiry,  and  therefore  sufficient  to  aflfect  floUMorijf  witK 
constructive  notice.  It  is  certainly  a  rule  in  'Equity, 
tiiat  whatever  is  sufficient  to  put  a  party  on  enquiry 
amounts  to  notice.  I  do  not  think,  however,  Diat  the 
circumstances  relied  on  here,  arc  of  that  character;  but 
this  is  a  part  of  Ihe  subject  which  I  shall  not'  consider 
particularly,  as  I  am  of  opinion  that  this  is  of  ti^at  6hii& 
of  cases  not  open  to  constructive  notice  at  all.  There  ie 
a  very  strong  resemblance  (as  it  regards  the  recording 
of  Deeds  and  Mortgages,)  between  the  411i  Section  of  Uup 
Act  **for  regulating  conveyances,'*  and  the  Statute  of  T 
Jinn.  c.  20,  commonly  called  the  Register  Act.  By  our 
Act,  (after  directing  the  mode  of  recording,)  it  is  stildv 
<*  that  all  Deeds  of  Trust  and  Mortgage  whatsoever^ 
<<  which  shall  be  hereafter  made  and  executed,  shall  be 
«<  void  as  to  all  creditors  and  Bubsequent  purchasers,  on- 
♦*  less  acknowledged,  or  proved,  and  recorded  according 
«  to  the  directions  of  this  Act.*'  The  British  Statute* 
after  describing  the  kind  of  conveyances  to  which  it  ex- 
tends, and  saying  that  they  shall  be  registered  in  the 
manner  directed  by  the  Act,  adds,  "  that  eveiy  such  deed 
**  or  conveyance,  that  shall,  at  any  time  after,  be  ma^o 
**  and  executed,  shall  be  adjudgejl  fraudulent  and  void 
<*  against  any  subsequent  purcliaser  or  mortgaged  for  a 
**  valuable  consideration,  unless  such  memorial  thei-eof 


<^bQ  nspstepedi  8»  by  this  Act  is  direeted^  befcnre  the  re-  Dbgbitbb^ 
^psbaing  of  the  svbsequent  Deed  iwr  Conv^aiice.'*  v^.^^/.,^/ 
The  Acts  being  thus  similar,  let  us  enquire  what  have     luoui 
been  the  English  decisions  on  the  stibyeet^  HomdiL  aai 

^  In  M^ttvland  on  Contracts^  509 — 10,  it  is  said,  <^  that,  We^. 
^^  although  the  registry  Acto  declare  that  an  unregistered 
«deed  shall  be  void  against  a  subsequent  purchaser 
**  whose  deed  has  been  registered,  yet  Courts  of  Bquiiff 
«  have  decided  that,  if  the  subsequent  purchaser  had  n^ 
**tiee  of  flie  prior  unregistered  deed,  he  ought  not  to 
^prevail  against  the  precedent  conveyance;  for  it  plain- 
<<  ly  appears  to  be  the  intention  of  the  Acts  to  secure  sub- 
*^  sequent  purchasers  and  mortgagees  against  prior  secret 
<<  conveyances  and  fraudulent  iBOuoabrances:  therefore, 
<<  where  a  person  had  no  notice  of  a  prior  conveyance^ 
^  there  the  registering  his  subsequent  conveyance  enti- 
^  tlea  him  to  prevail  against  tlie  prior  conveyance;  but, 
<<  if  he  had  notice  of  it,  then  it  was  not  such  a  secret  con^ 
^  veyance  by  which  he  could  be  prejudiced:  it  is  however 
<<  to  be  remaned,  (he  adds,)  that,  in  these  contests  be- 
f^  tween  persons  claiming  under  unr^stered  and  regis* 
'^tered  Deeds,  Equity  will  not  relieve  against  the  legal 
«'  estate,  which  the  subsequent  purchaser  has  obtained 
^hy  registering  his  Deed,  unless  (in  the  words  of  Lord 
<<  Hjjuiwickb)  in  the  case  of  apparent  frauds  or  deop. 
^^  Hnd  undoubted  notice;  but  susjHcion  of  noti^,  though 
^  stroi^  suspicion,  is  not  sufficient  to  justify  the  Court 
^  in  breaking  in  upon  an  Act  of  Pariiament.''  Read 
also  Sugd.  Law  of  Vendors,  471 — 3 ;  3  Vesey  jr.  478, 
JoUand  v.  Stainbridge,^ — ^Liord  Axvanlsy  says,  <<  I  must 
^  admit  now  that  the  registry  is  not  conclusive  evidence; 
^  but  it  is  equally  clear  that  it  must  be  satisfactorily 
^proved  that  the  person  who  registers  the  subsequent 
'^  deed  must  have  known  exactly  the  situation  of  the  per* 
^  sons  having  the  prior  deed;  and,  knowing  thaU  register- 
«  ed  in  order  to  defraud  them  of  that  title  he  knew  at  the 
^  time  was  in  them.''  He  adds,  <<  I  regret  that  the  Sta« 
^tute  has  been  broken  in  upon  by  parol  evidence;  and  am 
^  very  glad  to  find  Lord  Harbwicke,  in  Hine  v.  Dodd, 
^  (3  Mk.  ^75,)  says^r  that  nothing  short  of  actual  fraud 


!^6  Siiprtme  C&urt  of  Appetik. 

DKctMiism,  4' will  do/'— In  3  JHk.  646,  Ltneve  vi  Ltnem^  Lbrd 

1818 

^^^^.1^  BARBWicKiBy  Speaking  on  this  subject,  says,  (after  rt- 

HooteB     Vfewing  several  decisions,)  <«  Conshier  what  is  the  groand 

!•  t»d  "  ^  ^^  *'"®'  particularly  in  those  cases  which  went  ott 

Welch.     ^ti>e  foondation  of  notice:  the  ground  df  it  is  plainly 

^  this,  Hiat  the  taking  of  a  legal  estate  after  hotice  of  a 

<<  prior  right,  makes  a  person  a  maiajlde  purrhasel*;  ft  te 

<<  a  species  of  fraud  and  dohts  malus  itself ;  f^r  he  knew 

'<  that  the  first  purchaser  had  the  clear  right  of  Estate, 

^<  and  after  knowing  that,  he  takes  away  the  right  of 

<<  another  person  by  getting  the  legal  estate/* 

Authorities  might  be  multiplied;  but  these  are  aban- 
dantiy  sufficient  to  shew  that  Courts  of  Equity  interf^^ 
in  these  cases  upon  the  ground  of  fraud;  and  that  nothing^ 
but  clear  proof  of  actual  notice  will  authorize  them  to 
break  in  upon  a  positive  Statute.  These  decisions  appear 
to  me  to  apply  with  increased  force  to  our  own  Act, 
which,  it  will  be  observed,  makes  a  miu-ked  distincticm 
between  abscdute  Deeds  and  Mortgages.  The  Jitst  if 
not  duly  recorded,  it  says  shall  not  be  good  against  sub- 
sequent purchasers,  not  having  notice  thereof*  The  lat- 
ter, it  declares  void  against  subsequent  purdiasers;  omit- 
ting the  words,  ^*not  having  notice  thereof**  Upon  tte 
first  point,  therefore^  my  opinion  is  clearly  against  tiie 
C<miplainant." 

The  Sd  point  is,  tiiat,  HoUiday  having  purchased  be^ 
fore  the  time  for  recording  Booteses  mortgage  wte  oat,  a 
subsequent  recording  could  not  as  to  him  b^  necessary, 
and  therefore  will  not  be  required.  The  reasoning  iii 
support  of  this  is  ingenious.  **  Why  (it  is  asked)  is  a 
«<  Deed  required  to  be  recorded?  To  give  notice,  and 
**  thereby  to  prevent  innocent  persons  from  throwing 
**  away  their  money.  But  the  purchaser  has  already 
^  done  this:  how  therefore  will  a  notice  avail  him?  And 
^  will  the  Court  of  Equity  require  a  vain  thing?  Agfin, 
**  it  is  said,  actual  notice  is  as  good  as  recording;  but  a 
<<  deed  of  mortgage,  if  recorded  in  eight  months,  i8|jpod 
^^  against  a  purchase  made  before  it  was  recorded.  Sup- 
'<  pose,  then,  actual  notice  be  given  within  eight  moatfas, 
'<  (as  is  admitted  to  be  tiie  case  here,)  wihit  not  beeqaal- 


i 
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^  IJrgmdftl^stftaKstiepardNner^    Tbe  reply  seems  D»c&kbbb» 
t»  metobetUs:oarSlatii1«  (Msdeclftped  aviortgiigeyiiot  .^^^.^^^ 
urilhin  «tgirt  Mentha^  'Mtf  a|;afaut  a  ««&< flfli^ia     Bootes 


A«»  thorfere,  wHh  bis  diee4»  takes  the  tefo/  w^^jt-^  ,^^ 
-estate.  Thi«  is  dear  firooi  aH  liie  cases  bc&re  quoted.  Velc^. 
Ai^  471,  says,  <«k  will  occur  <o  ttie  leaiMd  reader 
^  that,  aMMNigli  a  priw  pmrohaser  wauM,  hi  a  case  of 
^  tUi  nature,*'  (meaning  a  owe  of  notice,)  be  relieved 
^  against  the  subsequent  sale,  y%t  tiw  /e^ot  estate  wiO 
<<  be  vested  in  tbe  subsequent  purchase,  by  force  of  the 
^  Statute."  At  Law,  then,  the  subsequent  purchaser 
-would  succeed,  however  full  and  complete  the  notice ; 
^tndt  8ugd.  498;  4  East  221,  Bm  v.  Luffkin;)  but  here 
JSqni$y  interposes  upon  the  ground  (as  before  mentioned) 
of  the  fraud  committed  by  the  subsequent  purchaser,  and 
takos  from  him  his  legal  advantage.  But  how  will  this 
Apply  to  the  present  case?  In  December  1799,  Bootes 
takes  a  mortgage.  In  January  1800,  HoUiday,  without 
notice  of  his  Iten,  purchases,  and  takes  a  Deed  which  is 
^uly  recorded.  Rootes  permits  the  eight  months  to  elapse 
•without  recording  his  deed.  This  gives  Holliday  the  ad- 
vantage at  law.  Be  has  the  legal  title.  A  Court  of  Equi- 
'<y  Is  asked,  to  take  it  from  him,  upon  what  grounds? 
"His  purchase  was  fair,  because  without  notice.  But,  it  is 
Baid,  he  had  notice  within  the  eight  months.  This,  how- 
CTcr,  (as  he  swears,)  was  after  he  had  taken  his  Deed, 
Iknd  made  his  payments.  It  could  not,  therefore,  affect 
"iis  conscience;  coulrf  raise  no  equity  against  him.  Nw 
was  ft  his  fault  that  Bootes  permitted  the  eight  months  to 
pass  away,  without  committing  his  deed  to  record.  It  is 
a  maxim  of  this  Court,  that,  *<where  Equity  is  equal, 
<*  the  law  must  prevail.''  And  has  not  Holliday  equal 
equity  with  JRootes?  In  my  mind,  he  has  superior  equity; 
■far  Xootes  has  been  guilty  of  gross  neglect,  crassa  neglir 
gentia^  as  the  books  call  it:  although  he  had  early  and 
express  notice  of  BMidafs  purchase,  he  slept  upon  his 
I^Mt,  and  permitted  the  eight  months  to  elapse  without 
Tecording  his  deed;  and  he  comes  now  witli  a  very  bad 
^praceto  ask  this  Court  to  take  from  a  fair  purchaser  the 
advantage  which  his  own  negligence  has  given  him.   He 
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^^®  Supreifie  dmrt  qf^^fpegls^ 

^ms'*"*  ^l'^"'*  remembei*  the  maxi^,  «  vigUo^hiA  c^woi^^arw^ 

Rootes  Tlie  3d  point  is,  tbat,  by  tlie  delivery  of  the  Oeed.tip 
Hoiuiiywid^^^^^  to  be  acknowledged  for  rccovd,  ifotfutoy'^  tit^ 
Welch,  ceased,  and  that  Booteses  subsequent  acknowledging 
had  no  further  effect  than  to  revive  Wddi^s  title^  leav- 
ing Holliday  witliout  legal  right,  and  the  Land  still  subr 
ject  to  Uootes^s  claim  for  the  purchase  money.  Allowii^ 
to  the  surrender  of  the  Deed  all  the  effect  claimed  for  it, 
I  should  question  very  much  whether  the  subsequent  ac- 
knowledgment would  not  enure  to  the  benefit  of  Holliday^ 
This  seems  so  reasonable,  that  I  can  not  help  thinking  it 
must  he  law^;  though  I  have  not  examined  a  single  au- 
thority upon  the  question;  for  I  can  not  believe  that  the 
surrender  of  the  Deed  in  this  case  can  have  the  effect 
contended  for.  The  authority  relied  on,  is  the  case  oi 
Eppes  V.  Randolph^  2  Call  184,  where  Judge  PendletoK 
says,  <*nie  term  re-acknowledgment  seems  to  have  pro- 
<<  duced  mistaken  ideas  in  the  mind  of  the  Chancellor, 
<<  He  understands  it  as  meaning  no  more  than  tbat  Bich* 
f<  ard  the  father,  on  the  21st  of  March^  acknowledged, 
<<  that  he  had,  on  the  20th  of  September  before,  sealeA 
^  ^nd  delivered  that  Deed:  a  mistake  which  information 
"  from  our  Clerk  would  coiTect.  It  would  be,  tha^ 
^<  when  a  man  comes  into  Court  to  acknowledge  a.Beedfi, 
«  the  question  put  to  him  is  not,  whether  he  delivered 
•<*  the  Deed  at  the  date?;  but  whether  he  then  acknow  ledg- 
<*  es  the  Indenture  to  be  his  act  and  deed/'  From  tfii^ 
it  would  certainly  seem  to  be  the  Judge's  opinion,  that 
an  acknowledgment  before  the  Clerk  is  a  re-execution. 
For  tlte  opinions  of  that  venerable  and  enlightened  maq|^ 
none  can  ffcel  a  more  profound  itespect  tlian  I  dp.  .1  must 
still,  however,  be  permitted  to  doubt  whetlier  some  error 
has  not  crept  into  the  above  passage.  In  the  first  place, 
the  opinion  is  extra-judicial;  for  the  point  bofore  thi^ 
Court  was  not  of  a  Deed  acknowledged  in  Court  for  tlie 
purpose  of  recording;  but  of  a  Deed  where  the  bargain 
or,  in  pa%$^  calling  in  witnesses  different  from  those  to 
the  original  delivery,  in  th(iir  presence  again  sealed  and 
delivered  the  Deed,  and  made  them  attest  this  second 
^<>^iiling  and  delivery,  and  endorse  on  the  Deed    tlie  date 
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TWs  coarse,  only,  has  been  taken  witti  a  view  ^"J^""* 
to  an  actaal  re-executlon;  and  this  was  the  case  before  y^^..^^^^ 
tte  Conrt;  bat  an  acknowledgment  in  Court,  I  can  not     Rootes 
botthfnk,  Is  merely  to  ftimish  evidence  to  the  Clerk  of  HoUi^ymnd 
the  original  sealing  and  delivery;  and  I  would  venture     Wekh. 
tbe  assertion,  that  it  never  has  entered  into  the  minds  of 
the  parties,  (tiiough  it  is  every  day's  practice,)  that,  by 
this  transaction,  the  vendee  was  divesting  himself  of  his 
legal  estate,  and  putting  it  in  the  vendor's  power  to  coiv 
▼ey  to  him  or  to  any  other,  or  that  tlie  vendor  was  ex*- 
ecuting  (by  the  acknowledgment.)  a  Deed  to  all  intents 
and  purposes  new,   and  thereafter  to  be  considered  ^ 
hearing  date  from  the  acknowledgment.    But,  in  the  se* 
cond  place^  if  this  point  had  been  directly   before  th^ 
Court,  and  so  decided,  it  must  be  considered  as  over-rul- 
ed, by  the  case  of  Moore  v.  the  AudiioTf  3  H.  and  M.  232« 
In  that  case,  two  of  the  Deeds  in  contest,  were  executed 
Attest  4th  1798,  and  recorded,  on  the  a£kn(nvledgment 
0f  thebargainorSf  April  17th  and  18tb,  1799.  The  ques- 
tion was  wheliier  they  were  void  as  to  the  /creditors,  kc.^ 
^i  being  recorded  according  to  law;  and  it  was  decided 
fry  the  Court  of  Chancery,  and  the  decision  affirmed  by 
-ffic  Court  of  Appeals,  that  they  were  void,  because  not 
#t(corded  within  the  time  prescribed  by  the  Act  of  Asaem* 
Wfy*    Here  then,  is  a  decision  that  Deeds,  recorded  on  tbo 
mnme  day  that  thry  were  acknowledged  by  the  bargainors, 
were  not  recorded  within  eight  months  after  their  seal- 
f^  and  delivery;  which  could  not  have  been  if  the  ao- 
kfiowledgment  was  a  re-execution,  and  the  Deed  to  b^ 
erasidered  as  bearing  date  from  the  acknowledginent« 
H^i  what  would  it  profit  the  complainant  in  this  case  to 
-piiive  tiiat  the  acknowledgment  of  the  Deed  to   Welch 
i^aa  a  re-execution;  that  it  must  now  be  considered  as  a 
deed  of  May  14th  1800,  and  the  mesne  acts  of  Welch 
nail  and  void?    If  it  defeats  the  legal  estate  of  HoUidatfj^ 
it  destroys  at  the  same  blow  the  plaintiiT's  mortgage;  for 
aO  tiie  mesne  acts  of  Wdch  must  share  the  same  fact^ 
liHist  stand  or  fall  together. 

^  But  it  is  said,  that,  although  Booteses  morigag^ 
fihmM  be  considered  void^  yet  as  the  land  is  stiU  i«  Welcht 


^0  Sh^reme  dmrt  <^  Jlppemb. 

^'isis."'  it <>"Sbt  *o  be  held  Rabk  R>r  tte  purcbwe  mM&y,  iiid»  < 
v^^.v'.^  that  ground,  the  bUl  sustained.    But,  mirely^  ttib  i 
Bootef     tion  has  been  hazarded  with<mt  aaflkmit  refledMi.    i 

^om<U7  and  ^'^'^^  ^[^^^^  are  two  iBflttrmoiuitablo  ofe^ectiMi  te  ks  la^ 
WdotL  we  know  that»  in  Eqnity  as  well  as  at  iawr  Ibe  aUi|;«lp 
and  prcbaJta  must  agree;  the  plaintiff  must  prove  lik  caae* 
Although  he  adds  a  general  prayer  for  reliefy  IM  dM9 
not  authorize  theCourtto  decree  for  him  oa^a  eaa»  dif* 
ferent  tnsm  that  in  his  Bill:  it  only  mews  that  all  relief 
(whether  particularly  asked  or  not,)  wblc^h  the  Court 
may  think  due  to  the  etut^  shall  be  given,  New»  Mdiat 
is  ih^  case  made  by  the  plaintiff?  It  is,  simply,  and  ex- 
clusively, a  Bill  to  foreclose  a  Mortgage:  it  rests  soleljr 
on  the  mortgage.  Take  this  away,  and  it  has  no  founda- 
tion whatever.  Can  we,  tlien,  in  tlie  same  decree,  de- 
clare the  mortgage  void,  and  yet  decree  a  sale  of  tke 
land?'  But,  Sdly,  it  no  where  apiiears  that  the  dcbt^  for 
which  the  mortgage  is  given,  is  the  purchase  money  for 
the  Land  which  it  comprehends.  Neither  the  Bill,  mir 
^e  mortgage  itself  nor  any  otJier  paper  in  the  causp^ 
that  I  recollect,  states  this.  It  is  extremely  probable^  \st^ 
deed  I  feel  very  little  doubt,  that  this  was  the  fai^t,  foon* 
the  circumstance  of  the  Deed  and  Mortgage  being  on  ttM» 
same  day,  and  both  mentioning  the  sum  of  twelve  \»m^ 
dred  pounds  as  the  consideration;  but  still,  tiiere  is  vm 
positive  evidence  of  the  fact;  it  makes  no  port  of  the 
case; — it  is  no  where  put  in  issue;  the  defendant  is  not 
called  on  to  confess  or  deny  it,  and  how  can  we  make  it 
the  foundation  of  our  decix*e  ?  I  can  not  conceive.'* 

<<Thu8^  I  am  of  opinion  that  none  of  the  points  made 
for  the  complainant  can  be  sustained.  In  the  close  of  the 
notes  of  the  complainant's  Counsel  it  is  said,  that  what- 
ever may  be  the  decision  on  the  main  point,  the  plaintifT 
expects  a  decree  for  the  amount  of  the  bonds>  and  flte 
^  Hampshire  and  Berkeley  property.  As  to  the  lands  in 
Hampshire  and  Berkeley  mortgaged  by  Welch  to  flbflu 
day,  I  see  no  objection  to  decreeing  BooU$  the  boneflt  of 
them;  but,  if,  by  bonds,  is  meant  the  bonds  executed  Ivf 
JBMiday  to  Wdch,  and  by  him  assigned,  that  wouMraase 
the  question,  whose  Equity  Is  best;  Rootes^s.  or  that  of 
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t  but;  and  one  wlHcb  we  cmld  not  properiy  v.^p-v^^^ 
tlMiiiBigneeB  wore  ycartieft  to  this  sait^        Booico 
Bill  dhtiiBed,  as  to  JfcHirfwy,  with  cootsg  m^WMdhB^s&LsmL 

WPiliMMltCQKte.  ^^^^ 

From  this  Decree;  MosUt  appealed. 
Mttigk  fcr  tiw  appelfamt^ 
CKteMT  Md  INchtomfbrthe  appeUees. 
-  Bt  thb  CoirsT,  the  decree  was  aSmed^  hot  wilboof ' 
prefWBceto  the  app«lkuit*B  rigfat  to  proceed  agaimit  iie 
nortgaged  hy  IFetcA  to  iMIiitey. 


Decidedy 

JFoiies  ^aiwU  Hubwd's  reprMeatatives.     '^Tsis?'' 

A  a»Ie^  hy  triwtees>  atpablir.  auction  for  reiMly  nMiey,  ^^  J^|. 
oS^a  tiract  of  land  wbicb  Jwne$  T.  Bviari  had  purchased  being^  about 
•£«^mMMsI.dU«ii,.and  on  which  he  resided,  being  ^boat^^^^^'^^J^ 
te  it«fce  place  for  a  balattce  of  the  purchase  money,  Mwb"  Uc  Miction 
9ie4  aevufisted  Samud  .k^nes  to  become  the  puvchaser  atJJoiJ^fwM 
tln^ffali^  by  bidding  the  sum  due  for  the  land,  (which  agree<i*  be* 
^(^  ao^  9i*  4d,)  ,i)ermitth^  bim  to  re-imbur^  *b»l^*5,J^t 
Qliiiiej,  and  interest  in  one  year^  and  take  back  the  land.  J-  should  bid 
Jb^es  observed  that  he  could  not  raise  the  money  without  l^tofthe 
cposiderable  sacrifices.    Hubard  promised  to  remnnen^e  ^^^,  ^^ 
kim;  proposed,  repeatedly,  to  borrow  the  money,  and  land  shouW 
that  Jones  should  take  a  transfer  of  the  Deed  of  Trui^  as  ?^®'*^*^,^ 
his  security;  all    which  proposals  Jones  rcyected.     At  to  him,  ho 
lei^^  it  was  verbally  agreed  between  them,  that  Jones  J^^  iJ^  'ar 
dioold  attend  the  sale,  and  bid  up  to  the  amount  of  the  Jor  a  tum^ 
debt  to  Men;  that,  if  the  land  should  thereupon  be  struck  ^l^'^^X 
off  to  him,  he  should  reseU  it  to  the  said  Hubard  for  afiravitUd  the 
sirnm  thereajler  to  be  agreed  on,  proroided  the  sum,  so  to  be  J^"J«w*^n 

in  twetve 
dstuht  Thehnd  wm  teeoidbiriy  ttnick  oflTmndoonrejed  to  J.,yW*  much  len  than. 
ilVi  mt^  ti0lM#.  H.  ^ed  before  the  end  of  the  twelve  xofwitha,  rHtAout  having  agreeit 
0H  ike  9ttm  to  be  paid  for  re-purchasing  the  land.  Upon  a  biU  in  Equity  exhibited 
fey  lii  repreaentirtives,  it  was  decided,  that  the  contract  should  be  rescinded,  on  ' 
malringjast  comp^Msftion;  the  metsi^  oi  which  was»  tl^  sum  paid  by  J.  for  the 
nmd,  with  kwfm  interest. 


468  Btifrem  Omrt  (^  j^peaU. 

^81?'**  ^^^  <^  Mati/4  be  paid  vrithm  twtihte  wmtimfram  tfar 
„^^^^^^  day.    It  was  alledged  by  Jlmes^  tbat  it  was  intmded  i# 

tones'     agree  upon  such  a  suni  aa  wouM  Boionlj  re-inburae  tM 

Hubard's    ^^^^^^  80  to  be  ^YAD  for  41^  laiid,  and  lAdemmfy  Mrii 

xepresenta-  for  hi8  sacrifices  in  raifiiBg^  it»  but  also  cottpenaiito  Mai 

^""^      liberaUy  far  hia  troaWd* 

In  pursuance  of  this  a^^reement^  J(me$  bid  at  tbe^JUe 
the  sum  due  to  Mien  which  was  mmek  lees  than  Hu  ^ksh 
value  of  the  land^  or  the  sum  which  pi^ably  wouM  Mve 
been  bidden  Cm*  it  by  other  personsi  but,  the  ayreetefait 
being  known  by  some,  if  not  all  who  were  present,  tbeff 
refrained  from  bidding;(l)  whereapon  tbe  land  was 
fltruck  off  to  Janes  at  tiuit  price  hi  ready  money,  and  wa» 
conveyed  to  him  by  tlie  trustees.  Hnbard  died  before  f  Ae 
esdofUu  twdve  numthe^  withmU  havwg  agreed  upon  tkm 
sum  to  be  paid^  or  making  atnif  paymenUfir  n-purckas^f 
the  said  land;  and,  the  time  having  expired,  his  widow^ 
and  children,  (who  still  resided  upon  it,)  filed  their  BiHt 
in.  the  Superior  Court  of  Chancery  for  the  Richmond 
District,  to  be  permitted  to  redeem  the  land;  for  an  in— 
jonctipn  inhibiting  the  defendant  Jones  fram  tomii^  Aen 
out  of  possession,  (as  he  threatened,)  by  a  Wmrromt  of 
forcible  detains;  and  for  general  relief^ — ^which  Injunc^ 
tioB  was  {^ranted,  and^  on  the  final  hearings  made  peiv 
petuid;.  and  it  was  decr^^  that,  upon  the  phdntffld,  or 
either  of  them,  witirin  six  montiis,  paying  or  tentkriHIf 
totha«aidJofmthesumof20S2L9t.4iLwith  lawMiii^ 
terest  thereon  firom  tiie  dOtii  day  of  April  18 12,  (the  6sif 
of  aale  of  the  land  before  mentioned,)  ^tiM  payment,  M 
should  release  and  convey  to  them  tlie  said  tract  <]f 
land,  with  wanranty  against  himself  and  all  persofnir 
cliuBiii^  under  him;  that,  in  default  of  such  payment^ 
the  plaintiffs,  and  all  persons  claiming  under  the  saM 
Jamee  T.  Bubard^  be  thenceforth  barred  and  foreclosed  of ' 
aU  equity  of  redemption,  ftc;  that  the  land  be  sold  by' 
Commisiuoners  named  in  the  decree,  at  public  auction 

(1)  Hoke  it  sppetfcd  in  «vklefiice,  thil,  on  tiie  diiy  fUfmlt^  iSM- 
«f^  requested  Col.  WUUam  Damek  one  of  the  trustees,  (who  saidte 
sfoiildh»Te|^yenteAthaiiiwid  doll«nfortb»liiad,)B0itobid.        j 


H  Hu  4Sd^  Tear  of  tki  C&mnumweaUh.  26$ 

-fvt  ready  moMy,  after  advertisiiii^*  kc,  and  that,  out  of  Bbcvcbib, 

the  proceeds  of  such  sale,  aAer  MtBjing  tiie  expenses 

thereof^  the  Comroisrioners  4o  pay  to  the  said  Bamud 

Jims  the  said  £Odd/.  9s.  4tL  witii  interest  as  aibresaid, 

mA  the  reoJMkie,  if  any,  into  the  Farmers'  Bank  of  Yir-  repipeilentii- 

(imay  silly ect  to  the  future  order  of  the  Coart^  kc*  ^^^^ 

From  this  decree  Jones  appealed. 

Bkmard  fisr  the  appellant. 

iHlmer  for  the  appellees. 

Jii4ge  BoAif B  delivered  the  CouK's  opiniofi^  as  tbh 
laws: — 

The  contract  before  us  is  not  a  loan,  nor  is  the  Deed 
to  be  ccMisidered  as  a  mortage.    In  beth  those  contn^cts, 
money  has  been  received  on  a  condition  to  be  returned. 
In  the  case  of  a  mortga^  too,  it  is  of  no  importance 
ttatthe  deed  contains  no  covenant  for  re-payment.    Such 
1^  covenant  results  from  the  na^re  of  the  transaction. 
In  the  agreement  before  us,  however,  no  money  has  been 
received  by  the  appellee's  intestate,  amd  there  was  no  con- 
tract on  his  part  for  if  s  re-payment    It  is  true^  the 
transactitm  was  intended  to  have  the  same  effi^t,  in  his 
ikvour,  as  a  loan.    It  was  intended  to  enable  him  to  tave 
hk  land;  not  indeed  by  preventing  a  sale,  as  a  loan 
W9ttld  have  done,  but  by  enabling  him  to  re-parchase  it, 
o«  the  terms  to  be  thereafter  a|^«ed  open,  and  within  the 
time  specified.    The  aj^Uajvt  always  refused  to  kni  to 
the  aweUee's  intestate  the  reqaisite  sum,  even  mder  the 
sacority  of  ^  Deed  of  Tru»t;  giving  for  a  reason,  among 
otberst  that  U  Wiould  distress  him  to  sell  the  land  i^ain 
nndftr  such  Deed:  but  he  conseiried  to  put  the  business  in 
such  a  train,  as  would,  in  the  event  of  his  becoming  the 
purchaser,  leave  the  land  absolutely  his,  tf  the  meditated 
conditions  of  re-purchase  shouM  not  be  complied  with. 
If  the  contract  had  been  eoffM^nmatti^  as  it  related  to 
the  terms  of  re-purchase,  and  they  had  been  unimpetfch* 
able  in  the  eye  of  a  Court  of  Equity,  we  can  see  no  ob- 
jection to  the  contract;  and  if,  in  that  case,  the  condi* 
tions  of  re-purchase  had  not  been  duly  complied  with,  the 
estate  would  have  been  absolute  in  the  appellant:  it 
would  have  been  discharged  from  the  privilege  of  re* 


Daomnitfi,  purcfaamii^*  80,' tf  tte  transaction  eoiild  be  conflndered 
^^^'  m  a  separate  wmA  inatilftled  point  ttt  -view;  If  w^  cmM 
CMBider  tka  appeUant  acr4ier  absolute  owndr  of  tiie  land; 
the  fidlnre  to  agree  on  the  price  of  a  re-pnrdiafle  winM 
leave  tlie  land  kU^  as  wdl  ks  a  Aultir^  tb  comply  with  tbe 
'4l?M.  terms  when  agreed  on.  The  case  of  BnuUlwoed  v.  Jl&r- 
cer,  1  WaA.  290,  is  a  direct  authority  to  shew  tiiis.  tn 
that  case,  the  contract  was  vacated,  because  the  price  of 
the  land  could  not  be  fixed,  in  the  manner  agreed  on  by 
-the  parties.  But  we  can  not  consider  the  transaction  im 
this  insulated  point  of  view.  The  appellant  was  not  Hie 
absolute  owner  of  the  land,  tie  was,  bj  the  agreement, 
to  become  00,  on  certain  conditions  only;  one  of  whidi 
was,  that  the  terms  of  re-purchase  should  be  fixed  on  bj 
4be  parties.  That  has  not  been  done  in  the  present  in- 
stance, nor  was  the  intestate  in  defauh  in  not  doing  it; 
and  therefore,  it  affects  the  contract  in  all  its  parts. 
Without  this  privilege  of  re-purcliasing,  the  intestate 
would  never  have  parted  with  his  land  for  less  than  it's 
value;  and,  when  this  privilege  is  taken  from  him,  the 
original  purchase  cannot  stand.  A  purchase  is  not  to  be 
favoul^  in  a  Court  of  Equity,  when  the  consideration 
thnrefbr  has  fidled. 

The  oontmct  Is  therefore  to  be  rescinded,  oh  makii^ 
jirni  conpencatiMu  The  measure  of  that  compensation 
is  the  principal  money  with  interest.  We  cannot  go  In- 
to the  firctgn  and  ipeoulative  enquiry,  as  to  wimt  imA- 
flooB  tiie  appellant  may  have  encountered  in  raising  flhe 
inoney.  We  cannot  vary  our  decree,  under  like  drcom- 
tttances,  with  Hie  greater  or  lesser  degree  of  {n^ence 
wed  by  one  of  tiie  contracting  parties. 

On  tiKse  grounds  the  dercee  is  to  be  afBrmed. 
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'•   Exeentor    agaimt   Machir's  de-  ^^^^ 
Tisees.  ^is- 

A  bill  was  exhibited  by  James  Machir  executor  of    1;  Upoft 
4ba»futo*  Machir  deceased  against  Htnry  MnJiir  and  ^^  ^^^  £x. 
othorsy  children,  devisees  and    teccatees  of  said  dece-  ecutor 

against 

denty  and  also  a  certain  Conrad  Wakeman^  praying  ^  devisees  and 
settlement  of  the  plaintiflTs  accounts  as  executor;  that  **^^^®^  J^^ 
the  devisees  be  compelled  to  convey  to  the  defendant  •This  ad- 
Waktman  a  tract  of  land  which  the  plaintiff  had  sold  ^^^^^d 
him  with  their  assent;  that  Wakeman  be  decreed  to  pay  for  a  decree 
.flie  purchase  money  to  the  plaintiff;  and  for  general  re-  ^^Je^cs 
lie£  ^  convey  a 

The  devisees  by  their  answers   declared  themselves  g^id  by  the 
willing  to  convey  the  land  to  Wakeman^  when  the  plain-  ^.ntiffwhh 
tiflT  should  account  for  the  purchase  money,  the  whole  ot  aent;  it  is  ei^ 
whlcbf  they  believed,  had  been  paid  him.    No  answer '^''^^^J^^^ 
was  filed  by  Wakeman,  nor  any  step  taken  to  compel  the  execu- 
him  to  anwer;  and,  in  the  settlement  of  the  administra-  *^'''*!'?i' 

.  .^  '  ance  due 

tion  account,  the   Commissioner  charged   tlie   plaintiff  upon  his  ad- 

witbthe  whole  of  the  said  purchase  nM)ney;  to  wliich  he  J^'J^^'* 

took  no  exception*  ^  without  di- 

JXmry  JfocAir  filed  a  Cro6s-biU  against  the  said  James  ^nvey^lce 

JUachir,  m.  which  (after  complaining  ef  Jame^s  mis-  J^^^^^ 

fsfmAact  as  executor,  .and  unreasonable  delay  in  settling  to  the  pur- 

'|»is  accounts,  and  insisting  that  J^ib^  wasindeM^  to^th^^g 

lifai  ^a  a  legatee  of  dUxaauUf  Machir^)  lie  fEurthar  set  ^^^  i>eiog 

f»rtlv  that,  in  1798,  he  was  employed  by  Jame$  in  an  feSed  t^- 

ajg^icy  concerning  certain  Oliio  landst  and  was  by  him  »wer  the 

promi^d  300  acres  thei-eof;  as  compensation  for  his  ser-  p^ng^K 

Fices: — that  the  services  were  rendered^  but  the  compen-  evidence 

Bation  withheld: — that  James  had  since  sold  a  considera-  the  piwchMe. 

ble  part  of  those  lands,  of  the  best  quality,  and  was  "f^nfyj.^n* 
^_      *  _  _  1         V  y  tlig  dcYisees* 

therefore  now  unable  to  convey  300  acres,  of  an  aver-  by  their  an^ 
age  valuef  according  to  his  promise: — ^that  the  parties  JjJ^^decUreA 
were  engaged  in  a  mercantile  partnership,  and  referred  their  willing^ 
their  partnership  accounts  to  arbitrators,  who  a\^  arded  S^conlTe^^ 
tiiat  Henry  should  pay  to  James  i  2990,  31  Cents: — that  »«cc. 
JofMs  brought  suit  on  the  arbitration  bond,  and  obtained 
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2^  Sh^nmCmrttf^lppeaU. 

^^isTr"'  J«*«»«»»t>-^*»»t  the  vmUon  of  the  afto  acns  irf  kmlr 
v,^,^^^..^  and  the  balance  due  on  the  adwtniatratietl   account 

Machir't  ex*  Were  mattora  mt  auhauttad  to  the  arbitratora;  and  tbiA 
^^^^^^     the  monies  due  the  Complainant  em  these  a^oeomita  imuldt 

Maehir'8  de^more  ttian  satisfy  the  said  Jadgnent*    Ho  frajEodi  a 
^     speedy  settlement  of  the  executor's  accounts^  a  ccmvay- 
ance  of  dOO  acres  of  land  of  an  average  ralu^  Ac^  mm 
itUMnctioQ  to  the  judgment;  and  general  relief. 
The  Injunction  was  awarded,  on  the  usual  tersis. 
Jamts  MuJdf^s  answer  dffnied  all  the  chai^giBg  agaiaot 
him,  of  misconduct  and  unreasonable  delayi  and>  as  to 
the  claim  for  the  $00  acres  of  Ohio  land,  (without  desy* 
ing  the  contract,)  he  denied  that  it  was  fully  p^rforoeA 
on  Henry  Machir^g  part;  which  performance,  •  bowevcr,i 
was  proved  by  many  depositions. 

It  appearing  that,  by  transfers  Ihmi  the  otiier  de- 
visees, Henry  JUachir  had  become  entitled  to  the  whole 
balance  due  from  James  upon  the  administration  account, 
which  by  the  Commissioner's  Report,  (as  amended  and 
confirmed,)  was  SOIL  14.8),  with  lawful  interest  fl*om 
May  1st  1800;  and  Chancellor  Bbowk  being  of  opinion 
that,  James  MacUr  h»ving  most  Mre)ttonaJ)ly  delayed 
the  settlement  of  his  accounts  of  administration,  and 
having  ftiiled  to  eompfy  with  bis  contract  Tespeetingtte 
SOO  acres  of  OMo  land,  Henry  M/Khtt'WBB  w^i  justifteS 
in  resorting  to  equity;  be  thCTffbre  decreed  that  Hentf 
MaMr  recover  of  James  the  said  sum  of  SOIL  14.11^  wMl 
fnterest  as  afbresald,  and  the  ooata  of  tlie  origbial  kat 
cross  softs;  that  tiie  Injunction  be  perpetuated  as  to  Qie 
amount  of  such  recovery,  and  dissolved  as  to  €ie  reil«- 
due;  that  no  iamages  (1)  be  allowed  on  that  part  orth<^ 
judgment,  as  to  which  the  Injunction  was  dissolvedt 
that  James  MatMr  convey  to  Henry  Machir  300  a«Jres  W 
the  Ohio  land,  of  an  average  value;  with  liberty  tb  llHi- 
ry  Madiir^  in  default  of  such  conveyance,  to  resort  to 
the  Court  to  compel  payment  of  the  present  value  tiier«^ 
of;  for  which  purpose,  the  cross  suit  was  continued  in 
Court.    But  no  provision  was  made  for  a  conveyance 

(1)  Note.    SeeActof  Jtnoary  20,1804^tdL180%  e.99.i  4. 


H  the  4M  Tmrtf  Ifk  thmnimwealtTu  ilt7 

U  Ckmr&d  irWkfwicn,  according  1©  the  prayer  of  the  ^**"J*** 
erfgtiiml  bitt;   wop  for  a  bond  to  secare  the  executor  .^^k,^,^ 
aipangt  audi  4kMft  as  might  hereafter  appear  against  nachir's  ex- 
Aaa0tate«r  tha  teatatan  ^""^^ 

VHfUk  tkia  decree  Jii^me$  MktMr  appealed.  Mtchir't  de. 

COfI  for  the  appeflant  ^^^^ 

Lngk  for  the  appellee. 

Bt  the  Coiwr.  Hie  Decree  fs  crroneooe  In  not  re- 
pairing a refiindtng bond  aceopdingto  l4w,  (2)  and  in 
itei  decreeing  a  convey  ance,  from  the  heirs  of  Alexander 
Maddff  of  the  land  aold  to  Cmrad  fflidceman. 

It  la  "ttier^re  reversed  with  costs,  and  remanded  to 
be  reformed,  and  flie  cause  to  be  finally  proceeded  in, 
pfersaant  to  the  principles  of  ttiis  Decree. 

(P)  npU.  See  Ch»  V.  mm4ma9  2  JMim/.  105;  StwaPt  eoc^^  «. 
9rmii9m  ^  Wify  ?  AEm)/:  303s  »ad  ^MG^$ac*or,  r.  SrQ»k»  U  m/e,. 


Bnrin  agahist  Vint.  jJS^S. 

S^mMi  Enwijr  widow^  aieeutrix  and  it^r^^  of  Bi^  i  \^!d^ 
mntt^d  Brwnn  deceaied»  in  beroim  rigM  and  as  nexty^^^ybe 
frieail  to  OoMMk  Amomaad  JoAaJSrwia  his  infant  cbil-  let  «mde  ata 

subsequent 

fbfn  aad'deviaeefl^preaewtod  a  Bill  tathe  Sipanor  Gouitterm,  >r 
aCChasecffy  Cu?  theStamton  Diatrkt,  an  «he  9th  day  of  f];^;^^  ^ 
Ji|^.i£169  toaetaaidea  decree  of  *  the  aaiA  Cwrtpro-cMe  whero 
oMiiiced^  M  the  Bth  of  December  1815,  againrt  the  said  ^^^"^^ 
JMii^  JBnc?tiHinhiali&tima»tyi($^^  of  re- 

U  Ms  bafviag  faUed  to  anawer  a.Bitt  ejibihtted  by  WiU  t^"^^^ 
ImmTM  against  Um,  with  WWiavfh  Mm  and  Jat^es  the  decree 
AHidefenflafitB.  ^^S  ^ 

2.'  In  this  ease  the  cireumstances  shewn  were  that  the  defendant  asnunst  whom 
tbt  liwwp  ^rfiftndeyed.  vaspferenlcdby  f»i»«iBAw«ndo(»idbiiriWimnUns:  lus  an- 
swer, and  that,  in&ct,  his  title  was  good  to  the  land  in  CQiitroyeray. 

'  (i^  Vote.  A  MS  to  set  aside  the  decree,  was  filed  in  this  ca^;  hut 
tlie  inoper  mode  of  proceeding  appears  to  he  by  P^timu  See  1 
9^exffmtr^»St  «id  Ambier,  9^ 
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^^       The  daMTM  in  fUMliMi,  m  to  .4te  iiM  JUmMi 
^^^^^^^^^  ErmUh  veqakeiUm  to  ecttoitte  to  tlw  pWflliff  ffM« 
Eimi     CMHrayanoe  of  a  tract  of  lan^y  with  wfiak 
^^      and  permitted  the  said  plaintiff  to  tsiie  peioaaUe  \ 

«ion  thereof:  dff«ctii^  tlMi9ltehel<Mv«rfitietod  in  tba 
said  possession* 

As  to  the  J9f<b,  H  was  decreed,  tbiMt,  an  tte  aad  plabi- 
tiff's  paying  i>r  tendering  to- the  defendant  WiUmm  MfH 
a  certoin  ««n  of  money,  the  said  WMUm  JMt  abowli 
MBocttto  to  him  a  deed  of  (Mrgain  sad  wfo  for  4h»  auM 
tract  of  land,  with  special  wamnfy,  and  coaeaantto 
re&ind  the  OHNiejr  with  interest^  in  cafietiia  fMirtiff 
should  at  any  tiaia  be  ^evicted  bj  a  title  pnmmaiBifc 

The  grounds  aUedfedfor  setting  aaide  the  decEitty  aren^ 
that  the  defendant  Erwua  had  been  prevented  at  one 
tiflfte  by  a  mMaHceas  to  thedagr  of  session  of  the  Court, 
(^ich  had  frequency  been  dtanged  by  Hie  Legislatarei^) 
and  disabled  by  an  occidratof  hart  to  his  lune  at  aaother 
time,  from  attending  and  filing  Us  answer^  and  tlnttke 
Complainant  his  execatrix  and  deiviaee  was  now 
ed  to  shew  that,  in  fieict,  his  title  was  good  to  the 
jmd  paramount  to  any  claim  on  the  part  pf  the  other  da- 
fendants  WUiianh  Mm  and  JomfuEdU^  or  of  the  plaaiH 
tiff  rimtf  vmUmv  of  whom  M  my  tki^  in  kwavieqiii- 
ty»  to  recover  ttiA  said  laad,  againnt  him* 

TlM  Bai  prajred thai  Fia^  ahMiidbefaeUto  ^mpm 
bat,  witboHt  waiiiag  finr  hm  aoawar#  notke  waa  pvoa 
ilMit  a  motion  mould  he^ude  to  4fA  aside.tte  docaw*  and 
toe  stiifcMiantia  the  Bill  «Mr  tiiat  ywfoso  was  aoppavtod 
by  exhiUto  and  aUavito:  but  CbaoceHorBaawirvawur- 
raled  the  matlta  with  Cooli^  wheimpoBtba43MnpiafaH 
ant  i9ara&  Brttm  appealed  to  this  €o«^  '• »       a 

Stanard  for  the  appellant  As  a  general  propasHMli, 
itis  admitted  that,  after  the  term  at  wbiab^  final  4marte 
has  been  ren4ered«  toe  Court  rendering  such  decmalias 
aopow^to  set  it  aside  or  change  it,  eaeept4if  btll-Ar 
TtvUiv^  or  on  the  ground  of  fraud*  But  to  tUs  plrofb* 
sition  there  is  an  excq^tiont  wbere  the  dearoetea 
by  defaulU  tuid  without  investigation  of  *a 
Cases  of  this  kind  arf  not  withinlhif  scope  of  ttUrof 


MviMr,  Mr  •f  UUs  to  set  andfe  decneft  stained  hj 
irittdf  M^tliflwfawi  itis  njmmctBmry,.  as  ii  would  befrpiV 
to  wtmrt  to  eiiwp  ol  IA«««  remadiei.  Y«t»  in  sueh 
it  ii  vitoip  the  sound  discretioii  of  the  Court,  for 
SBodcaMesbewBt  toojien  toe  decree  or  the  eviroUniettt 
of  it,  and  let  in  an  enquiry  Into  the  merits^a)  ^aL-^^ 

This  exception  to  the  general  nle,  ia  suHwrted  not  ^ieiuy^iimr. 
edijr  hy  aothoarity,  but  toe  aoundeet  reason.    Thedecree  ^^^^^ 
toting  b J  iifamttf  the  oanae  of  the  d^ault  can  nropr  he  a  r^Aa^ 
««l«eotof  enqnirjr  until  the  decree  hMS  hun  pronoufie^d^  '^"^  ^* 
midgmmraUifjmtuiMafierthekrmhMM  poiL    But  tbe 
par^  Uiigr  have  bean  prerented  from  asserting  his  righto 
in  feof^  tim^f  kj  insuperable  obstacles,  without  any 
tocftcaan  his  part,  and  may  be  prepared  toshewadear 
tifle  to  the  subject  in  controversy. 

A  Bill  t>f  Review  will  not  redress  the  mischief;  because 
that  only  lies  for  error  apparent  ott  the  face  of  the  decree, 
arfor  evidence  discovered  after  the  decree.  A  Bill  to 
set  aside  the  decree  for  fraud  wUl  not  lie;  because  the 
ptointiff  stained  it  not  by  fraud,  bat  by  the  mtofor- 
tone  of  the  defendant.  It  follows  toerefore  that,  unless 
toe  Court  can  give  relief  upon  an  i^lication  in  sane 
atoer  toirm,  a  nuNit  unjust  decree  may  be  rendered,  (as 
to  tois  case,)  against  a  party  whose  detoult  is  perfect^ 
excusable,  affid  yet  thtf« can  be  no  redress! 

Leigh  towttm^  chaOenged  the  GouimmI  ftw  the  i^^lant 
tofproduce  any  oilier  case  to  which  toe  exception  con*- 
ton^ed  for  was  recognised.  He  suggested  that,  in  tiie 
\  citod,  toe  suit  may  have  been  still  pending  as  to 
»^  the  parties^  though  finally  decided  and  cnroltod 
anria^toers.  -Ha  also  referredto  JMhsiel  v.  Mgrgtm^  S 
Bm<  €(h.  oaM%  74»  as  tending  to  sstabUto  a  differait 
doetrme. 

Mawflrd  to  reply.  The  case  to  l  Feaiey  ^aar.  305,  was 
decided  wito  much  consideration,  upon  a  search  for  pre- 
eedentof  and  toe  oaaes  there  cited  are  directly  in  point 
In  JtotoMl  V.  Crdnwdt  l  Mck.  61,  the  first  precedent,  tbe 
mfflUcmkttw  opening  the  enrollment  was  the  only  plato- 
tii^'«Bd  toe  decree  was  one  dismissing  his  bill;  and, 
wM>  it  doss  not  appear  toat  to^^  was  ffl6re  than  onede* 


T. 

fine* 


^0  Bupnmt'Omrl^^SppHii^ 

^^m97*  f^^^^^^  7^9  *'  ^^  ^^^  many,  the  disiiiisjjiini  of  *e 
bin  terminated  the  «ait  afi  to  all.  In  Benson  r.  Vtrmnn^ 
3  Bro.  Pari.  ca$e$f  696,  and  a]m  in  the  pi4nctpal  case  <ir 
fCemp  V.  Squire,  tliere  was  but  one  plainti^  atid  oner  M^ 
fendant  I  am  sure  fliat  Mr.  Leigh  would  not  have 
deliberately  hazarded  the  surmise  he  has  made,  even  if  flie 
•cases  were  not  so  explicit.  For  deliberation  wcnild  have 
satisfied  him,  that  a  decree  is  never  enrolled  until  the  suit 
is  terminated  as  to  crU  the  parties. 

The  case  from  3  Bro.  CL  cases^  does  not  conflict  wiflt 
that  from  Ve%ey.  It  only  shea's  that  a  decree  oMained 
by  fraud  cannot  be  set  aside,  on  motion,  or  by  pefifum.' 
And  why?  Because,  fraud  or  no  fraud  bein^  the  matt^ 
in  dispute,  both  parties  are  entitled  to  be  heard  rejubirff 
on  that  question;  and  the  decree  stands  or  falls  as  *it 
may  be  decided.  The  Court  with  good  reason  say,  %W 
will  not  anticipate  the  decision  of  that  question  by  k 
summary  enquiry,  but  a  bilT  shall  be  filed,  that  it  may^ 
be  regularly  put  in  issue.  Between  that  case  and  this^ 
thei^  is  a  broad  line  of  difirtSnction.  The  power  I  eon- 
tend  for,  is  exercised  only  over  decrees  by  default.  The 
grounds  on  which  it  is  exercised,  are  the  matters  of  ex- 
cuse  fbr  the  default,  which  are  caUateral  to  the  quesftons 
that  may  be  brought  in  issue,  and  on  which  the  decree' 
must  be  founded;  and  ttiese  are  always  proved  in  a  sum- 
■mry  Manner,  ofttti  by  i^MwriU  of  tibe  pmrti«i»  and 
in  no  wise  operate  on,  or  influence  the  decision  of  tliiF 
questions  involved  in  the  litigation.  A  fonul  BiH  im 
therefore  unnecessary  in  cases  Hkethe  present  But 
where  the  qnestiiHi  is,  whether  the  decree  was  obtaMleJ 
hjfroMd,  the  decnion  upon  the  merits  of  the  case  may 
ohvieusly  be  aflbcted  iu  a  great  measure  by  the  decighM 
of  that  question. 

Judge  RoAHS  pronouBced  the  following  apinmi  of  tfie 
Court. 

Under  the  circumstoaces  of  this  one,  and  on  tliemi^ 
ttmityitf  the  case  of  JSm^y  V.  Hfuisic^  1  FteeySranMif 
the  Court  is  of  <^nioii  that  the  Decree  o^^  to  haoae 
besB sDl  a8ide»  and  the  appellantapennitted  te  ile ■ 
antwersy  on  payment  of  costB»  in  cinder  to  a  tvid  of  i 


in.  the  494.  Iter  ^/  <te  €mm  mweaUh.  SHt 

Q^xmb  iipoB  ito  merits.    Tbe  decree  appealed  from  is   ^*^S^* 
tisnrafinre  reversed,  with  Cests,  and  the  eaose  remanded, 
to  be  freceeded  in  according  to  the  princiirfes  of  this 


Preston  4»gmmU  Bowmi.  Decided 

February  3cL 

A  sfiecial  action  on  the  erne  washroi^t,  in  the  Sope*      ^^^^ 
r^  Court  <tf  Wasbingtoii  County^  by  JSfeary   Bawm   i  it  is  nut 
.fiainat  Boberi  Prelum.  li^'diSfof 

Thodedajration  contained  two  counts.  Tlie  1st.  slat-  the  surveyor 
«d,  that  tbeplaintiO;  on  the  twenty  second  day  oftoft,^^ 
I>ecember  1809  a^fdiM  to  th^  dcfendantt  SurYeyor '^•'cnu^lo 
«f  the  County  of  Wasbington,  at  bis  ottce  in  the  cnJd  d^^dedT 
Coaiilir,  "  for  copies  of  six  surveys,  which  had  been  ^P'«»  ^  •^ 
^  inadiB  in  the  name  of  andbgr  a  certain  JoAn  Dimndlf  and  speciaU:^  ex- 
^  Jamts^JMiert  and  JcJm  Barr^  (which  said  surveys  arv  ^fj^a" 

Law.  oO^eo 
B.  Code  of  1819,  c.  86,  s  36  &  69. 

3^  ▲  special  action  on  the  case  lies  against  the  Sorrevor  of  a  County  for  /Wi«- 
dtitefUlu  refiit'tig'  to  furnish  copies  of  surveys,  when  hiwndly  demanded,'  and  mere- 
by  embMnjpa  tSiid  person  to  locate  the  kndB,  therein  describe  before  the  plain- 
tiff; 

■Si  Wlwre^tlie  declaiVElioa  idtvgeB that  the  deieiida»treMfr«r^  <(ficial  dutyp 

fffiffi  to  lumiah  copies  of  certain  surveys*  wlkoi  demanded  by  the  plaintiir;  if 
me  defendant  be  excused,  by  any  provision  in  the  land-law,  from  tumishing  the  c6- 
»riri>sn^<d#  hioof^topkad^  apicUify. 


4-  Evidence  oflTered  to  the  Jury,  and  properly  applying  to  the  issue  joined 
I  to  bearcj— %edon  the  yoiriid  rf  ol^|ection>tothe^fiioi<s». 


-5,'  Vp6n  a  motion  for  a  new  trial,  on  the  ground  that  the  damages  found  by  the 
3mf  Ai»  exocMive^iif  tiMfrpjatntiff  leteae  sach  ptxt  thereof  as>  in  the  Courft  opin* 
ion-  ought  to  be  released;  and  Uiereupon,  judgment  be  entered  for  the  residue; 
jRich  judgment,  not  appearing  unreasonablcy  should  be  sustained  by  the  appellate 
Gmtc 

6.  In  an  action  ag^ainst  the  Surveyor  of  a  County,  for  refusing  to  fbmish  cOr 
yt^jy  of  oertsin  surreys  of  lands  which  the  plaintiff  wished  to  enter  as  waste  and 
unsippTopriated;  the  court  on  die  plaintiff's  motion,  instructed  the  Jury,  "thattho^ 
^atif^ey  te  question  having  been  made  in  May  1774,  the  Land  waa  liable  to  be  en« 
**  i^srttd  IMS  ¥«cant  ia  Jkc^mber  1809,  tm/et«  theif  vfcre  returned  to  the  Land  nfiees 
*'fciii  thitt  die  plaintiff  was  not  bound  to  shew  that  they  were  not  returned  to  th^ 
« ijMiad  oftce  hi  dae  time:*'  and  this  ia^actioB  iraanot  t^nwOered  erroneovB  by  the. 
qesirt-of  ^)pca)s. 


^372  Skipnmtmrtwfdppeitbi 

^  described  to  iMTebeea  made,  tbe  oMhttMT  far  Hmmmd 
<<  J«6iil»9fiiMr{,  the  other  half  for  the  iAidaXcw^  JUkad 
<<  and  Mm  BarPf  «» tenants  in  conmion  and  not  as  jaiat 
<<  tenants,)  and  were  of  record  in  tbe  Snrvejor's  boalp 
<<  of  the  said  defendant  in  his  said  off  ce;  the  plaintiff  Jbo- 
^  ing  then  and  there  ready  to  pay  the  fees  allowed  kj 
*<<  law  to  the  defendant,  for  makiug  the  said  copies, 
^  whose  duty  it  was  to  furnish  then  to  tbe  plaintiffi;  he 
<<  the  said  plaintiff  wanting  tbem  Imt  tlie  pnrpose  of 
**  enabling  him  to  enter  and  locale  the  lands  circumsGrHH 
^  ed  and  included  by  the  said  sart^vys,  imhkh  tktn  bmd 
^  hmme  wa$U  wnd  imMppinffimUdf  and  to  the  kcatij^of 
^  which  the  said  copies  were  essential  and  iapartant:" 
that  th€$  defendant,  oentmry  to  hb  official  duty,  ddayed 
and  refused  to  m$ke  out  and  deliver  those  copies  to  tbe 
plaintUT,  and  thereby  delayed  and  prevented  the  pkEintflT 
from  making  his  entries  and  locations^  until  other  per- 
sons, with  whom  the  said  defendant  had  combined  an4 
confederated  for  the  purpose  of  defrauding  biro,  had  ca- 
tered and  located  tbe  said  lands.  The  £nd  Count  staked, 
that  «  whereas  the  plaintiff  applied  to  the  defendeiit 
<<  surveyor  of  Washington  County,  at  his  office  in  said 
M  County,  and  fbmisbed  him  memomndn  for  eopic^ 
<^  of  certain  surveys,  which  were  of  record  in  tbe  sail 
*^  office,  and  were  made  in  the  name  of  John  Dtmndlf  iMrf 
^  JameSf  Robert  and  John  Bmrr  and  were  conmoidgr 
^*  known  by  tbe  name  of  BonndPs  surveys,  and  w«8 
<<  then  and  there  ready  to  pay  tiie  fices  allewed  by  Imr 
^'  for  making  the  copies  of  said  surveys,  amonnting  torts: 
^  in  number,  containing  one  tiiousand  and  fdky  -tmit 
<<  acres;  copies  of  which  said  surveys  were  necessary  to 
^  enable  the  plaintiff  to  enter  and  locate  the  said  sevend 
^<  tracts  of  land,  'which  had  thenbeconu  vmrte  ond ^imap^ 
**  propriated  and  subject  to  the  location  of  the  plaintfff^;^^ 
and  the  defendant  fraudvlentty  delayed  and  rtfiutd  tb 
make  out  and  deliver  those  copies  to  the  plaintiff  t^^Affii 
a  reasonable  time  after  the  application,  and,  fraudaleflliy 
and  contrary  to  official  duty,  combined  with  one  JMft 
Trestonjunr.  and  delayed  to  deliver  thofie  copies  1»  t&e 
plaintiff^  in  order  to  enable  the  said  John  Preston  Junr. 


Mthe4$i.  thmr0ftlm<}mi^fiumweaUh.  iTS 

ttwfcw  «ii  iKato  the  same  lattAi  before  the  plainiift  Wnrnvjoit^ 

1819 

end  thereby  flte  plftintiflr  was  prevented  from  entering  the 
Ittfds,  and  John  Preston  junr.  was  enabled  to  enter  them 
IM»re  fafm,  and  did  enter  and  locate  tbem  before  the 
piuntHT;  and  tfius  Die  plaintiff  was  prevented  from  ob- 
.-  tldningthe  lands;  by  reason  whereof,  he  was  injured,  kc. 
'  At  the  trial,  apon  the  plea  of  not  gmU^f  the  pkintiff 
dRred  in  eridenre  genuine  copies  of  four  Entries  made 
^  John  Freston  jmr^  Decenber  £Sd  1809^  (which  are 
9^  forth  in  hoc  verbOf)  with  the  view  of  shewing,  by  tiiat 
and  other  evidence,  that  the  defisiidatft  and  J§fm  Prtstm 
}mt.  bis  oonMhmrte  bad  dcfrived  the  plaintiff  of  the 
opportnnily  of  locating  the  sMne  lands  comprised  in  the 
surfeys,  mentioned  in  hisdeckupation,  c^qnes  of  which  he 
also  offered  in  evidence,  (in^hac  vef^)  whereupon,  the 
defendant  objected  to  Ae  admission  of  the  evidence,  oq 
the  ground  that  the  description  of  John  Preston  juntas. 
marveja  and  entries,  in  the  dedaratum^  was  so  general 
and  vf^guo  that  no  such  evidence  ought  to  be  received. 

The  Court  overruled  the  objection  and  admitted  tbe 
nridnnce. 

t  Copies  ot  two  other  Entries  by  John  Preston  junr.  and 
two  other  surveys^  (both  sst  forth  tn  tec  vrrte,)  were  of- 
iired  by  tfie  plabitiff,  for  the  same  purpose  for  which  the 
(fiheni  were  oftred  as  aforesaid.  The  defendant,  for  the 
Mno^reasott,  objected,  but  the  Court  admitted  them  also. 
.  Tbe  «fefe4idant  objected,  that,  tbe  statement  in  the  do- 
■iWi  slini'i,  ^  thai  the  lands  circumscribed  and  induded 
^itfUhin  the  ie>undarm  of  the  survet/Sf**  therein  referred 
1$0^hadbemmewaaUand  unappropriated^*\w\ihout  stid* 
ii^  kmff}  being  too  va^gut  audgena-alf  the  Court  should 
uMpermit  any  evidence  to  be  given  relative  to  such  state- 
ment.    In  this  objection,  he  was  again  overruled. 

He  moved  the  Court  to  Instruct  the  Jury,  that  the  sur- 
vc^n  mentioned  in  the  declaration,  as  those  of  which  the 
|inlnti#  demanded  copies,  were  legale  valid  and  iubsist- 
j^g"  stpprofriations  of  the  lands  therein  comprised,  at  the 
dne  iriien  John  Preston  junr.  made  his  entries,  and  when 
dbo  plaintiff  was  prevented  from  locating  the  sam^  land^ 

Wfc  VI,  ^^ 


«r4  ^mm^cmrijiifJiKfmh' 

^1819*^^  ^^  ia  the  d^cOar^tiam  nnUm  thi  fM^iff^^^ei 
that  the  $urvcfi$  had  become  touL  Tbe  Oomits^mtj^ 
tQi^ye  mj^h  inBtruotioiw  aod,  on  the  plaintiff '^  motitHb  i% 
structed  the  Juiy^  « tb^^tt  the  aarv«y«  to  «iie«ttM  luiV4B|r 
^  h^en  made  in  May  1774,  the  JU«d  way  liaUe^to  ^e9r 
«  tered  as  Tacant  land  in  December  1809,^  w^k$$  ibi§ 
^  ipve  relwfud  to  thi  Laud  #ce;  bnt  tiM  tiiei^i^pitiff 
<<  wa^  Do^  bound  to  abew  that  tli^  wei^  nnC  yetwrBfd  tl 
«<  the  I^aad  G#pe  in  due  time»''  ; 

To  these  several  opinioBs  of  the  Coiirt»  the  dB<Mnl«i4 
lUed  as  manjr  biUa  of.eMe^na«  .  , 

Thci  Jtur/  fi(M^nd  (or  the  ptointiff^  amd  smesaedbia  dM% 
a^a  to  one  thousand  dqUarSi  u 

After  the  verdict  was  rend^redf  all  the  evidenoe»  t)H^ 
bad  been  f^ivon  on  the  tHal»  was  stated  ajt  laiyOi^an^ 
ipade  part  of  the  record;  and  a  niotlon  waa  m^  |»r  f 
new  trial;  Ist,  because  the  Jury  had  reodei'ed  a  vesdic^ 
without  st^ficient  evidence;  2dly,  becaupe  the  dan^aQm 
were  excessive.  The  Court  thought  the  daoiages  e^^ 
cessive^  but,  on  the  plaintiflTs  releasing  ^93  part  tiierer . 
of^  overruled  the  motion;  whereupon  the  defendant  ^gvtif 
^ceptedt 

The  defendant  moved,  also,  in  i^rrest  el  judgment 
1st,  because  the  delaration  stated  no  cau^^  af  actionj  Uf 
law  having  imposed  it  as  a  dnfy  Qn  tbe  Surveyor  to  t^ 
nish  copies  of  Surveys  generally:— ^dly,  becans^  ^^ 
not  state  a  case  fiTom  which  the  Court  could  decide  ij^ 
it  was  not  embraced  by  the  29tii  section  of  tbe..Af;t  Q^ 
cerning  the  Land  Office,  passed  ]>eQ<mber  I7.t||,  U(^ 
and  adly,  because  the  declarajtion  was  teogfPH|||;^.4l9^ 
wanted  precision*  ,      «■  t^ 

The  Court  overruled  this  m^itioA  al^p^a||lji..M<ilPI||^ 
judgment  for  the  plaintUT  for  S5^  dafiagf%,  apd.  CMt^ 
from  which  the  defendant  appeal^*  ^  .t    -.  n 

Stanard  for  the  appellant,  waived  tie,  s^>ctlffM?Alfclp 
at  the  triiUf  but  insisted  on  the  raaaans  tpnijiniij  <fiMEi<» 
new  trial,  and  in  art^t  of  Judgmenlu  Hf  ai^fttiymwrfe' 
ed,  that  the  appellant  was  npt  apprised  by  ^  ptai|itifr 
Qf  the  piu'poso  for  which  the  co^ea  were^  jwai^tl^  Iff 
order  tliat  he  might  know  the  importance  of  ^  pnVNI^ 
*and  immediate  compliance  with  the  request.  •> 


•■''111^  *!•  Ihe  tppelkie.    Bytb^  errors  in  arrest  df  WEMwoAn, 
jMjgiMnt  it  is  ebjected  to  the  drclaratioiH  that  it  states 


I  of  adSon,  keeatMe  no  law  has  impoMl  on  <he 
•  tte  duty  of  fttmishing  copies  of  sdrveys,  gen- 
#tH|f»    I  own,  I  can  tnd  no  such  law.    Ketther  can  I 
tki  My  law  imposing  it  as  a  Aity  on  the  Register  of 
iie  liaiid  Oflke  iofkmish  copies  of  P^atents.    The  Land 
hw  says,  only,  (iiat  the  Patent  shall  be  recorded  by^fte 
Register,  and  that  a  copy  attested  by  him  shall  be  as 
||Im8  evMenoe  as  the  orfginal.(a)    So,  too,  I  have  search-  ^f  i^^^^fg^ 
«d  in  vain  for  a  law  reqitMng  the  Cferks  df  any  of  flie  ^  isii^ 
fUmhB  of  Josthre  to  flimisb  copies  of  Deeds,  Wills  or 
Beoords,  generally.    Will  tliis  Court  then  adopt  a  prhi- 
eijrte,  which,  exempting  a  Surveyor  from  the  doty  of  ftar- 
Mrtiing'  Cdpies  of  documents  recorded  in  his  office,  will 
^*the  length  of  exempting  tlie  Register  tvom  the  duty 
of  flimishing    Copies  of  Patents,    and  tlie  clerks  of 
•tar  Courts  of  Justice  from  furnishing  copies  of  rec- 
(rtpds  and    instruments    recorded    in    their  respective 
offices?      But  the  offices    of   the    Register  and    the 
Cterks  are  public  offices,  for  recording,  and  thereby 
preserving,  certdn    muniments  of  titles    and   rights; 
WM  certain  fees  are  allowed  them   by  law,   for  fUr- 
^hing  copies  required  of  them: — ^it  results  then,  from 
pt  v^rf  nature  and  end  of  the  institution,  that  they  are 
ttAkfUl  to  ftamish  copies.    In  like  manner,  the  Surveyor'^s 
MBoe  tir  a  public  office  Instituted  by  law  for  recording 
MM  pimerving  certain  muniments  of  the  inception  of 
HKssr^sea  are  appointed  by  law  for  copies  furnished  by 
Mil;-  and  liierefbre  it  fbllows,  firom  the  nature  and  end    (3)  Ed'n. 
«r  ibt  institution,  that  every  Surveyor  Is  bound  to  fur-  ^^^lif^ 
WHfe  Mpiea  of  documents  recorded  In  his  office.(9)    It  is  86.,  §  35, 37, 
frovided  in  Hie  Land  Law,(c)  that  the  Surveyor  shall  ^iislixf" 
Mvl,  wi&in  twelve  months  after  a  survey  made,  issue  or         '     * 
Mhrer  any  oertMlcate,  copy  or  plat  of  land,  except  to  29?^^^^ 
Ike  tMMfBOUB  fer  wtaofli  the  survey  was  made,  or  their 
•Hkr,  mriess  in  cases  of  Caveats.    But  fop  this  provis- 
iM^^ie  Sarveyor  would  have  been  bound,  atoaytinie^ 
•i  ih9ifif«r€o|ifanB  of  surveys  to  any  body  demandkig  the 
iMtteJ  i  fte  provision  plainly  supposes  that  such  had  been 
lis  Autj.    Except  in  tha  case  so  prrrM^  ftv>  wy  pvTr 


^6  Buffeme  Ctmrt  of  fipfeMs. 

Vi«»ir*«ff,  3011  is  eMitled  to  deoiAtid  a  copy  of  an)r  fluMay.    H  w 

^^^^JJJ^  &rfter  ptovidwl^fd:;  that  it  AM  not  ke  lawfU  fin*  Hie 

Pi!«c(39ii     flurvejor  to  withhold  from  any  yersoa  eotitMltAo  A^- 

^^1^     jMOod  the  8aine»  a  plat  by  bim  deffianded;  saTiiig  tli«t^ 

aball  Aot  be  bouad  to  deliver  a  plat  to  any  non-residepiy 

(<0  Ibid.  §  UUl  hia  fees  are  paid  or  secured.    Thi^  provision  for* 

aisbes  fouadatioa  enoHgh  to  sustaia  the  present  actiaiy 

oven  if  it  were  founded  on  the  Surveyor's  refusal  loikir- 

nisb  the  Copy,  simply.    But  that  is  not  tiioonly  fbuad* 

ation  of  the  action.    The  declaration  charges  that  the 

Surveyor  confederated  witli  am^Jier  to  deprive  the  plain* 

tiff  of  bis  location,  and  to  vest  the  fmits  of  hisdiligaMe 

in  such  confederate:  a  proceeding  surely  contrary  to  bis 

official  dirty. 

It  is  also  objected  to  the  declaration,  that  it  does  not 
state  a  case  from  which  the  Court  can  decide  that  it  was 
not  embraced  by  the  29th  section  of  the  land  law,  before 
.  cited.  But,  if  the  Surveyor  was  bound  to  furnish  copies 
generally,  and  he  could  have  defended  himself  on  the 
ground  that  these  copies  were  not  demandable  by  the 
plaintiff,  as  being  within  the  exception  provided  by  tfiat 
section,  he  ought  to  have  pleaded  that  matter  specially. 
The  declaration  alledgcs,  substantially,  tliat  the  fopies 
demanded  were  not  within  tiiat  exception;  for  it  says 
that  it  was  his  qffkial  duty  to  furnish  ihetn,  wiiicb  could 
not  be,  if  the  provisions  of  that  section  applied  to  the- 
case.  However5  all  objections  of  this  kind  to  the  deoltf-' 
ation,  are  cured  by  the  verdict.  It  cures  omissions  of 
averments  of  any  matter,  without  proving  which  Ib^ 
Jury  ought  not  to  have  given  such  verdict;  and  this  tbif 
should  not  have  done,  if  it  was  not  proved  that  .the  «o|^ 
of  the  survey  was  demanded  more  than  twelve  mcHite 
after  it  was  made. 

As  to  Mr.  8tunard*s  objection,  that  the  appellant  .was 
not  apprised  by  the  plaintiff  of  the  purpose  for  whick  be 
wanted  the  copies,  the  answer  (which  has  be6^  anticipa« 
ted,  and  is  I  tiiink  conclusive,)  is,  that  the  dedaratton 
alledges  that  the  defendant  not  only^mM,  but  fnmimr 
knUt  r^kMit  tofiimisb  the  copies.  The  actkm  iwaa  ml- 
brooght  b>r  mere  negleqjb  of  duty,  but  fbr  a  wUfal.  naA 
vicious  deniftl  of  rights 


Jktke4Sd.  Fm^.qf  thedhmmommUh.  «7r 


>.  %e  4ifftmim^*9  asception  to  tbe  Goiiri's  iaAkwI  of  a  vammMmt, 
mof  tjn^9  CM  aot  be  supporteiL    Tke  firat  gromd  of 


▼. 


#»  «iolioii9  tbfii  tke  evidence  was  not  mffimit^  to  pv«ftoa 
wprant  tke  verdicty  is  sarely  imteaable*  Tke  Jnnf^ 
(i|ot  tbe  Court,)  is  to  jadge  of  tke  m^denetf  of  tes- 
iotoajr^  anless  it  be  witbdrawn  from  tkek*  cognizance 
if  a  dimmmr  to  tbe  eYidence.(l)  Upon  the  second 
oi|jectiiO»  to  the  verdict,  tke  ilefioodant,  in  fact,  me- 
minL  Tke  Court  refused  the  new  trial,  only  becauae 
lbs  plaiiitiff  reteaeed-  neariy  batf  the  damages  assessed  bjr 
the  Jury,  it  does  not  appear  tliat  tlie  defendant  kinsei^ 
after  that  release,  made  any  corapiaiat  as  to  the  quotUum 
«f  damages. 
By  tu£  Court,  the  Judgment  was  affirmed* 

.(1)  Note.  See  JCecl  and  Roberie  v.  Berbert^  1  Wa$h,  203;  MartU 
midJftesy.  Stover,  2  CaO^  514—519;  Austin  v-  MichariUon^  3  CaU^ 
201—206;  FUher^s  executor  y.  Duncan  and  TumbttU;  1  If.  and  M.  563; 
shd  M&n^wortht  V.  Dunbar,  5  Munf.  199. 


Decided^ 

Cropper  against  Carlton  and  Wife.  ^18X9. 

'IN  BjoGlKieat  brought  in  October  1810,  by  J(^n  Cart-  ^j^'^^,^^ 

im^omd  Ptggj  Ins  Wift^  and  TakiOia  Men^  against  Joftn  in  Ejectaent 

(k^^per,  m  the  Superior  Court  of  Accomack  County,  the  J^^^^^n?^ 

Jiiry  fettad  a  Sfiecial  Verdict,  stating  that  John  Mhn  the  the  Hme  cmT 

M»  was  seised  in  fee  of  a  tract  of  land  situate  in  Ac-  fpe^^jf 

OMack  County,  containing  by  estimation  three  hundred  <ler  whom 

acves,  attd,  being  so  seised,  upon  the         day  of  the  ^^^iff 

lrt#j  *iiy  made  and  published  his  last  Will  and  testa-  °*!^t  ^ 

menu  ^^  these  wordSf  kc.;  containing,  among  other  daus-  have  heen 

es>  Ae  Wllotrtn^  «  I  gire  and  bequeath  unto  my  three  SI!f  uT,^^ 

•'toils,  fftephertf  Edmund  and  JohnJiUen,  three  hundred  controvery;- 

**  acres  df  !and,  to  be  equally  divided  between  them  and  ^ndi^g^^ 

•'^eir  heirs:  and,  if  either  of  them  should  die  without  <>"  the  time- 
when  he 
died,  which, 
ftiai  Ike  eiMSinft»ac«t  disdoted  in  the  verdicts  pfohMj^  couid  hat^  heeti  found  hy 
t^^ury^  altt^  for  .pot  finding  whether  the  defendant,  or  those  luftder  whom  hie 
^Hoidy  nad  or  had  not  such  possession  of  the  land  as  would  be  sufficient  for  hit  de- 
ibsoe^m«bftt«ctieii^whatsyeriiii|^tbeth«otetotftketme.     • 


tre  mfnnu  dmrt^  JlppetJ$. 

<<go  textile  other  two  of  my  aftnwtiM  sons,  aii#f»^ 


«« and  their  heira:"  that  the  said  JMie  .Hfeti  Mt^hlM 
1^^  ^  Ue  only  diiMreRi  to  wit^  i9lepAeii|  JMii  ftod 

WHe.  «iUr>i|  that  iSI^Mi^  one  of  M9  saS4  «ons  and  dtfilHjqb 
AeparM  this  Hfei  In  the  year  1^1,  intestate  it&d  wMmmI 
iMOef  thait  MauMuf  J(M  another  of  MM'MniA  leftfUb 
Gommonwealtii  in  December  IfSO,  as  dd  LievHMiMfC^on 
hoard  of  an  American  PH^rateer^  that,  at  tito  captnrr  if 
St  finstatU,  on  Jd  FUnruary  irst^  the  mM  MwH^mi 
Mm  waa  ttdcen  nprisoner ^  the  BritMv  and  oaiTfedd 
the  City  of  Lomlonf  tiiat  he  was  the  elder  hrotiiei^eir 
the  aaid  John  MUm,  they  heinp  twins,  and  was  IMng  M 
the  fan  ol*  L7S1;  that  Mm  JiUmh  the  other  brother  do* 
parted  Ibis  life  mpm  the  7th  of  March  1788^  intentate^ 
leaving  issue  Ptggf  and  Tabby  AUmf  his  only  ohiMneA 
and  co-heirs;  that,  in  1 808,  the  said  Pei^^  Jillcm  intentaar* 
ried  with  Jo/m  Carlton  one  of  4be  kasors  of  the  plaiittiir: 
that  tlie  said  John  Aliens  by  Indenture^  dated. iotte  rtti, 

1785,  conveyed  to  Mkxt  Fittf  witii  ^^ecial  wam«^ 
against  bimseli*  and  his  heirs,  the  said  tract  of  land  com- 
taining  300  naeea:  thi^t  Jabesc  Fitt  aad  wife^  by  Indnm 
ture  bearing  date  August  S^XaU  ^7Wf  coqvfg^  to^XiVfe- 
ton  Jrmitrader  tOO  acres,  part  of  the  said  tract:  tfa«t^ 
4aid  Jabe»  and  wife  by  Indenture  dated  Sqit^^bfr  Aftht 

1786,  re-conveyed  to  the  said  JbAn  Mien  145  acrefi,.hfiiK 
a  moiely  of  the  tract  supposed  to  contain  aoQ  noymjiydt 
by  Indenture  dated  October  1787^  convqr^tQ./ai»l2mb- 
ficr,  the  now  4efeBdant,  45  acnes;. b^ing  thp  Nl#iw>i^ 
the  said  tract;  that,  on  the  8th  of  August  1798, 
JhrmitradeTf  by  Indenture,  conveyed  to  the  said 
Cropper  90  acres,  being  a  part  of  the  afcresaid  tmtt; 
and,  on  the  23d  of  December  1800,  by  another  Indentoi^ 
conveyed  to  the  said  Jolm  Cropper  60  acres»  and,  by  th» 
aame  Deed,  confirmed  to  him  S5  acne,  which  the  said 
ffnni^raier  had,  previoualy,  to  wit^  on  the  Mth  of  itiy 
1794,  conveyed  to  him  by  a  Deed  not  recorded;  htbuf 
the  balance  of  the  100  acres  aforesaid:  that,  on  the  26& 
day  of  September  1787,  the  said  John  Men  and  wife^  Igr 
Indenture^  conveyed  to.  the  said  John  Cropper,  w4h  $0h 


M  iU^ad.  Rtr  ^  tit  fimm$nweaUh.  *n 

1muv4i  WHiety  of  tbe  afiM-emd  tract*  flappo^ 


Ma  mum^  bj  viHii«  of  wiiicb  mreni  cenveyMCM,  (all    Cwppca 
which  wcf©  duly  recorded,  mi  were  famd  te  toe  iMf^)  q^^j^  ^^ 
tkea»id«AiAii€iiQppfr  la  «md  uiud  of  the  whole  of  tho      wi£i. 
taid  tract  oTIaiid  supposod  as  afbrcviaid  to  eontaw  SM 
acresf  hot  appoaring  frotai  the  Deeds  to  oonlaiii  oiiljr  ji90 
aereo;  ttat  the  witness  who  stated  that  he  mw  Mrnuful 
SUem  in  Londoa,  first  commuiikated  in  the  Sootmer  of 
Ili09>  that  infbrttatbit,  and  the  eTidenoe  he  had  giTen  to 
the  Jury;  but  the  liiets  to  whieh  he  dq^ooed,  were  acd* 
dentally  disco^^H^  in  the  coorse  of  conversation  on  ano« 
ther  subject;  and  that  th^re  was  no  intimation,  made  to 
the  witness  at  that  time^  of  any  claim  to  the  land  la  con** 
trareny,  or  of  9Uy  intention  to  oomnence  this  salt 
They  found  the  lease,  entry  and  oister,  &c.,  and  con* 
daded  in  the  usual  (bmu 

Tba  Court  gaye  judgment  fhr  tte  plaintiff,  that  he  re- 
oover  his  term  yet  to  come,  of  one  messuage,  one  garden 
and  one  plantation  with  Ihe  appurtenances,  containing 
145  aeret,  more  &r  teB9,  in  the  declaration  mentioned^  &c* 
9nm  which  Judgment  the  defendant  afqpeded. 

IFUdrnm  tor  the  qypellant. 
'    X^psftur  for  the  appellees* 
-  JnigB  RoAir s  pronounced  tfie  Courtis  opinion,  as  toU 

'  The  Court  is  of  opinion,  that  flie  special  verdict  in 
case  is  defectivie,  in  this,  that  it  does  not  find  tlie 
af  the  death  of  Jfdmd.  •I8ea,(l)  therein  mentioned, 
%hh^9  from  the  circumstances  therein  disclosed,  might 

§Qft  ^e  7th  of  June  1785,  (when  John  JlUen  nade  his  first  conveyance 
hioraoned  in  the  Verdict,)  or,  indeed  in  the  life  time  of  the  said  Jokn^ 
iiS^  tilhe  of  tile  latter  was  g^ood  under  the  will  of  John  Men  the  elder, 
llittte  whole  tittct  of  300,  or  290  acres,  imd  therefbre  the  defendant's 
1|0^  xagulaxijr  dMi^cd  fion  him,  with  wamaty  against  his  hein, 
«l«liJ»ofood:*-bitf,if  EdmmndAUen  died  alter  the  death  of  the  said 
JiAa  *AUtn  his  brother,  and  without  issue,  the  lessors  of  the  plaintifiP 
were  entitled  to  one  half  of  the  land,  as  heirs,  not  of  their  father,  but 
it'  Edmund  Aden.  The  Umc  of  Edmund  MmU  death  was  therefore^ 
in^Nifftmiit, 


980  Sememe  Onirt  of  Jppmtb. 

WnnvMMw^  probftbly  have  been  done;  and  also  in  this,  tkat  il  do» 

^^^.^^^^  not  find  Whether  a  podnessioii  exintad,  in  tiie  a^ipallant,  or 

Cropper    tfaose  under  whom  he  claims,  of  the  premises  in  question; 

^'         which  posaesswth  whatever  maj  be  the  state  of  the  titl^ 

Wife,      might,  in  event,  have  been  sufficient  for  the  appeUantili 

this  action. 

The  Judgment  is  therefore  reversed,  i^ith  Coifefts,  and 
the  cause  remanded,  in  order  that  a  new  trial  may  be  had 
ttierein. 


Fcb.^10^         Stewart  against  Crabbings  guardian. 

1819. 

J  ^  AN  action  of  assault  and  battery  was  brought  in  the 

tion  for  an  Superior  Court  of  New  Kent  County  by  Alexander  B. 
bSe^^  com-  ("bobbin  guardian  ifffFUliam  H.  Crabbin  an  infant^  against 
mitted  upon  Tliomas  B.  Stewart.  On  the  plea  of  nof  guilty ^  a  general 
^ght*not  to  Verdict  was  found  for  8200  damages,  and  Judgment  en- 
be  brought  tered,  from  which  the  defendant  appealed  to  this  Court 
of  ihe^uar-  Staunrd  for  the  appellant, 
^^of  such      Wickham  for  the  appellee. 

the  name  of  Bt  THE  CovRT.  It  appearing  from  the  Declaratton, 
f*^* 'V^^  that  this  action  is  brought  by  and  far  the  Chiardian^  in- 
guardian  or  stead  of  being  brought  by  the  infant  by  his  guardian^  tlie 
f^/ri«Mf^  Court  is  of  opinion,  that  the  judgment  should  be  revers- 

thU  respect  ed,  and  entered  for  tiie  appellant. 

before    Jan.  "  •  *^ 

1st,  1820, 

was  fatal,  even  after  general  verdict  fbr  the  pluntiff.  (j^  But  see  R.  Code  of  ld|9, 

4A  138.  §  103,  YoL  1st.  p.  511'^12. 


i^thc4SkL  F<ar  ^  ^  emmmmfcaWu  ui 


liggaa  ugmBsi  Fiiqiw  and  wife.  £*,?S, 

18X9. 

..  li^teoiiAs  Li«oaj(  died»undcar  twenty  oiieye«rs  of ^aset     l.  Under 

.fpti^mt  mwdp  hiivivg  title  to^  «QrUin  real  estate  a«rw«i  ^J%  ^ 

fr}r  dencent  UDnuaediately  from  John  lig^on  hislather*^*--  Act  of  Des- 

3|nie«|||>eltee,«larf,  wifcof  6?tto -FiHftt«t  wag  bb pater- J?5^ ^her* 

Bal  gratiilmotberi  the    appellant  Ltggim^  hm  pateyrna^  ^  ^^^^ 

IP^clej  and  Uiesc  were  his  only  relations  in  the  |iateiiial  u^t,'h^^ 

line,  liFini;  at  the  time  of  his  death.    Fuqua  and  wife  ^^«  ^  <^^ 

eied  their  Bill  in  the  Superior  Court  of  Chancery  for  «ie  SSS  toivS 

Richmond  District,  for  partition  of  the  said  real  estate;  \^y  descent 

Mrs.  Fuqua,  as  grandmotlier  of  the  deceased,  claiming  HS^the  fL 

to  be  co-heir  and  parcen^  with  his  Uncle.  ^^^^  ^«»^^ 

x^i  11       rw^  «...  noreUtioM 

Chancellor  Tatlor  was  <rf  opinion,  that,  under  the  in  the  pater. 

provision  in  the   9th  section  of  the  Act  directing  the  "**  **"*^.J5jJJ 

course  of  descents,  (Edn.  of  1794,  1803  &  *14,  c.  93,)  therand  uir 

JjM  lands  iii  question  should  be  divided  into  two  moieties,  ^naJtmo- 

one  whei-eof  should  pass  to  the  wife  of  the  plaintiff  and  wi^rwat  not 

her  heirs,  and  the  other  to  tlie  defendant  and  his  heirs.  Shen^a^ 

Bte  therefore  decreed  partition  according  to  the  prayer  of  P*^  of  ■uch 

4ke  Bill; — from  which  decree  the  defendant  appealed.       the  patenyjt 

^e  following  was  this  Court's  ©irinioiv  pronounced  e^Jf^a^ 
ly  Judge  RoAif  K»  the  whole— 

As  tiie  land  in  tli^  case  before  us  was  derived  to  the  in-  Si^c<l^^rf 
fant  from  his  father,  and  as  it  is  admitted  thf^t  he  died  ^^^^»  ^  ^^* 
leaving  one  or  pore  brothers  or  sisters  of  the  luUf  blood  i^^^isit 
i^  tlie  part  of  the  «w/Aer,  Oie  C^urt  is  of  opinion  that 
tl|e  ca»e  con^  sti-ictly  within  tl^e  5tk  section  of  the  act 
•f  descents.  Rev.  Code  of  1794,  p^  168.  This  case 
tben  is  withdrawn  from  the  gewral  operation  of  the  Act, 
Wt  anly  for  the  purpose  of  excluding  the  half  brothers 
4Bid  sisters,  but  also  for  that  of  shewing  who  is  to  take. 
In  this  case,  the  brother  of  the  fatlier  (the  appellant,)  is 
to  take  in  exclusion  of  the  paternal  Grandmother  (the 
appellee)  who  is  wholly  omitted  to  be  mentioned  in  the 
aacttoik  It  was  entinly  as  competent  to  the  Legislature 
to  cut  her  out  in  this  case,  by  omitting  to  mention  her, 
as  to  exclude  the  half  blood.  In  the  case  of  Templenian 
T.  SteptoCt  an  the  judges  ai-e  to  be  considered  as  deciding 
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«»  Sitpfetu  Gem*  of  J^fpeaU^ 

^im^^  «pwwt  the  Grandnwther;  the  m^ority,  by  simtuiiii^tl^ 
claim  of  the  Undtf  on  the  ground  that  he  was  named  ui 
fhesection^  which  sA^  is  not;  and  the  dissenting  Judge^ 
by  deciding  against  the  stronger  pretensions  of  the  Unde^ 
because  he  supposed  tiie  implication  was  too  weak  to  bear 
out  even  his  claim.  He  therefore  more  than  decided 
against  tlie  Grandmother^  by  negativing  the  pretensioigi 
of  the  Uncle. 

On  the  ground  therefore  of  this  unanimous  opinion  of 
the  Court  against  tlie  grand  mother,  as  well  as  of  our 
own  construction  of  the  Act,  we  are  of  opinion  to  reverse 
ttie  decree  and  dismiss  the  Bill. 


peimary  13, Cosby 'g  executOTS  agmnst  Bells  admuiistn^ 

tnx. 

1.  Cpon  a  ^  scire  fadas  was  issued  from  tbc  Clerk's  office  of^ 
to  renre  a  Powhatan  County  Court,  on  the  36th  day  of  Febniaiy 
SibtTfwa^  1813,  in  favour  rf  BeWs  administratrix  against  CaAfM 
penal  wm^  execators,  to  rerivs  a  Judgraeirt,  rendf  i«d  JMt  1^ 
cha^ed'ry  ^^^^'  against  Ctosby inbis  life  tine»  for  flie  sum  of  1%5L 
principal      debt,  and  182  lbs.  tobacco  and  B3,50  cents  costs:  to  be 

and  latefeiti 

if  the  defen-  discharged  by  the  piEtyment  of  ML  }0«  (K^  wiMi  inteNct 
>!d^ent^  at  tlie  rate  of  fite  per  centum  per  anmunaroili  iiie  ftiit 
according  to  of  March  1783,  until  paid,  and  the  costs  sfeMsaid. 
S'^'the^'*'  The  defendants  pleaded,  «  payment  by  tiie  iMtiitDr/' 
plaintiff  if  and  **  no  such  record,"  on  which  the  plaintiff  jdimd  Is- 
to  a  writ  of  ^^^*  When  the  cause  was  called  for  trial,  (be  dbftMiaifti^ 
^2^of^  by  permission  of  the  Court,  waived  the  said  ^pleas,  mM 
wc^fmore  offcred  to  confcss  judgment  according  to  tfae^^clft/ikiSitft; 
S^^L^^e  whereupon  the  plaintiff  moved  the  Court  to  award  h6r  V 

principal 

and  interest  aecruiaip  ^y  lapM  of  tine*  aswuntfing  to  woret)  Iwit  tniat  tafcf  tfff^wi 
tion  upon  the  original  judgment,  with  the  addition,  only,  of  die  costs  Upon  the  #ctnr 
Jdciat\X)  a:J^ee  Tidd^t  Pr.  798;  and  3  Burr,  1791.      '  " 

(1)  Note.    But  in  debt  on  a  judgment,  damage^  tfe  recc|Tefmble> 
<^See  TVvWt  P  r,  798.  '  '  ■      "      ^ 


kU'ttnz. 


Ill  Ae  49iL  Tear  of  the  ^ommmiwealtL  %S8 

"Writ  of  enquiry  of  damagts^^Q)  and  a  trial  by  Jury  in  ^*i5j9**' 
the  cause;  but  the  Court  overruled  the  said  motion,  and    s^^v-^/ 
refused  to  grant  such  writ  and  trial;  to  which  opinion  the  Cosbjr's  eae» 
plaintiff  excepted.  '  *%^ 

Jadgnient  was  then  entered,  by  confession,  that  the  Bell's admufl^. 
plaintiff  should  have  execution,  &c.  according  to  the  $drt 
fadas.  Upon  an  appeal,  the  Su[>erior  Court  of  law  re- 
versed it^  and  ordered  the  cause  to  be  sent  back,  with  in- 
structions to  the  County  Court  to  allow  the  appellant  a 
writ  of  enquiry  of  damages,  and  a  trial  by  Jury. 

From  this  Judgment  of  reversal,  the  defendants  ap- 
pealed to  the  Court  of  appeals,  (where,  the  cause  beings 
submitted  without  argument,)  it  was  determined  that  the 
Judgment  of  the  Superior  Court  be  reversed,  and  that  of 
the  County  Court  affirmed. 

(9)  Note.  Uore  than  twen^  jttn  hATing  ekpted  dnce  the  judy* 
■«nd%  Mijtft«db*etlieiiiin6ipBl«ad«tter6«tMiiotiatUi|^  to  maet  than 
Ihe  penal  aum;  the  plaintiff  wish^  tp  get  the  additional  aum  by  waj 
«f  damages. 


Ckaml^rkiiie  and  others   againU  Marsh's  i^edded, 
administrator.  '^?q,o^ 

CmiTit  Kbhiuul^  beiig  etttitkd  to  4666  9-^  acres  9f    ^-  ^  <j^' 
*«ililRt7  hmd^as  an  ottcer  in  the  late  Virginia  line,  exe-  of  land,  ret- 
cutedaoMf^maceto  Bamiel  MarBb»  dated  on  the  18th  ^'^  '^ 
of  .llMnsh^  179Tf  conveying  to  him  all  his  right,  title  and  the  ground 
isteiMt  in  4666  8-$  acres^  located  and  surveyed  to  him  ^^."^^ 
Hiaisid  Kendall^  imder  his  military  land  warrant.  No.  mutaken^  a» 
im^  Md  situated  over  the  River  Ohio,  on  Paint  Creek,  S>^^^ 
is  4ve  dimrent  f^s^ies;  four  for  1000  acres  each,  and  one  er  circum- 
Ac  ^666  S-3  acfftsi  covenanting  that  he  had  not  sold  or  ^SyT' 
conveyed  to  any  other  person,  and  authorising  him  to  de-  fectin^e 
mnA  all  plats  and  certificates  of  survey,  kc    The  con-  J^^     ^ 
^deration  expressed  in  the  deed  was  Si 500. 
.  On  the  18th  of  April  following,  Samuel  Marsh,  in 
<2osndanitioR  of  SlQOO,  to  be  paid  in  thirty  days»  and  ef 
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^iMA*^  two  sums  of  Sirso  eacb*  payable  in  January,  1798*  and 

y^^^^,..,^  '99>  agiiecd  to  convey  and  assign  to  Lyne  Sbackelfoi-dott 

ckateber-  bis  (Marsh'd)  right  and  title  to  the  military  land?  grant* 

^^era^    ed  Kendall,  under  the  deed  of  conveyance  from  KendoB 

▼.         to  Marsh,  of  tiie  ISth  of  March,  and  all  the  rifflit  of  Ken- 

^iiirtrator.  *^'*  ^®  *•  '^^5  Marsh  agreeing  to  proct^  frottt  Kefi* 

dall  a  Power  of  Attorney  authorising  Col.  Richard  C. 

Anderson,  of  Kentucky,  to  assign  tind  transfer  ttf  Shack* 

elford  the  plats  and  certificates  of  survey  of  thcf  laad^ 

and  to  execute  a  deed  to  convey  the  land  to  Shaekelfbrd; 

the  deed  to  be  delivered  when  the  first  payment  was  tfiade 

and  security  given  for  the  balance. 

On  the  1 3th  of  May,  Kendall  executed  the  power 
^  attorney  to  Anderson  to  transfix  tt  Shackelford 
the  plats  and  certificates  of  survey  of  tlie  laml^  and 
on  the  22d  of  May,  1797,  Marsh  executed  a  deed,  bar- 
gaining, ifeMing^  he.  <•  eM  the  fif^hU  dfle  nnd  itt^e^M^ 
<*  which  he  tht  said  Samuel  hds  itnfo  fhe  JlffRfttf  BMmtf 
*<  Land  granted  toCurHs  S^endall.for  his  serince  d^  dhrf- 
^^Jicer  in  the  Virginia  line  of  the  State  Coniinentat  Jrmf. 
<«  containing  4666  2-3  acreSf  located  and  surteyed  to  Mm 
«*  the  said  Curtis^  under  his  military  land  warrant  -M?. 
"  2926,  and  situated  aver  the  river  Ohio^  on  Paint  Cre^^ 
*<  in  Jive  different  entries;  f out  f of  me  thousand  Acrestntk, 
"  and  one  for  666  2-3  acres^  iohiifl  said  lands  tteregmni- 
**  ed  and  conveyed  unto  the  said  Samuel  Marsh,  by  deed  from 
"  said  KtndalU  hearing  date  the  18fA  dny  dfMnHh'iMf 
«  ivlth  Afl  the  Hghtf  title  afid  interesU  trftfcft  *f ,  life?  mtU 
«  iiamutl  Matsh^  has  under  the  deed  aforesaid/^  irMk  all 
the  title  of  Kendall,  with  authority  to  receive  ttll  papefs, 
plats,  and  surveys,  &c«  from  the  sni*vej'or,  ftt. 

The  first  payment  being  made,  and  d  deed  of  troit  y- 
ven  to  secure  the  balance,  Kendairs  power  of  attomQr 
and  Marsh's  deed  were  delivered  to  Shackelford. 

William  Chamberlaine  was  jointly  interested  wWi 
Shackelford  in  tlie  purchase,  and  Thomas  if  ewton  and 
William  Wilson  with  Marsh,  although  tlieir  niimes  did 
not  appear  in  the  original  contract  or  dced.(l) 

(l)NMe.    AMth^MMiesttMiMntodMkltdiil 
dhiteiicc  £ptm  the  lands  in  qucttion^ 
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<  <hl  fsqiiiry  it  WBs  foand  that  no  part  of  Kendall'd  thi-  'BwmAMt^ 

tttsrj  landB  were  eiitcnod  on  Paint  creek;  one  tract  of  1  ^00 

icrrs  was  entered  on  the  waters  of  Paint  Creek,  1900 

■cree  on  Deer  Creek,  ISOO  acres  on  Indian  Creek*  and 

1066  fi«S  OS  Brvak  Creek|  amd  none  e§  these  traete  had 

keen  gwroeftd* 

Gbambwlain?  and  Shackelford  then  filed  their  Bill 
and  an  amended  bill  against  Marsh  and  bis  associates^ 
stating  tiiese  matterSy  and  alledging  that  they  wfare  led 
te  make  the  purchase  by  the  representation  that  the  lands 
fagr  on  Paint  Creek,  where  the  soil  was  extremely  fertile, 
and  believing  that  there  had  been  actual  surveys;  that 
tte  warrant  was  located  on  lands  very  inferior  in  soil 
aid  situation  to  the  lands  on  Paint  Creek,  and  that  even 
ai  these  lands  agreat  part  would  be  lost  by  other  titles;-— 
praying  that  the  contract  might  be  set  aside^  and  the  mo* 
mef  paid  by  tbem  refunded. 

Marsb  answered,  d^iying  all  frMd,  and  insisting  that 
be  anly  sold  Kendall's  right  to  military  land  wherever 
it  inigkt  be,  and  that  he  did  not  engage  that  it  should  be 
•nPaintCreekor  in  any  other  particular  place.  He  al* 
Mgid  that  be  shewed  Shackelford  a  memorandum  front 
Atideraom  the  surveyor,  stating  that  Kendall's  military 
daim  was  located  on  the  waters  of  Paint  Creek,  to  the 
teirtof  bia  recollection,  in  five  entrieg,  four  for  1000 
aotvs  eaoi^  and  one  for  666  ^^S  acres;  (which  m«^oran- 
dam  was  made  an  exhibit  and  anneaed  to  this  answer;) 
4iat  be  did  not  know  Paint  Creek  from  any  other  creek, 
Ittd  that  flhackeUbrd  was  well  acquainted  with  the  mili- 
laiy  baids  on  the  north-west  side  of  the  Ohio. 

Newton  and  Wilson  answered,  insisting  that  the  con- 
tract was  fair,  was  binding,  and  ought  to  be  carried  inta 
effisct 

In  the  amendment  to  the  bill  the  plaintiffs  charged, 
that  Biarsh^  after  they  had  discovered  that  the  lands 
were  not  located  on  Paint  Creek,  and  were  of  inferior 
valae,  and  that  they  had  not  been  surveyed,  went  to  the 
western  country,  and  had  the  warrants  withdrawn  and 
located  on  lands  still  of  very  inferior  value: 
*  6d|M68  of  the  first  and  second  sots  of  entries  wwe  ex- 
hibited in  the  cause. 
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FsBftvimn      Three  witnesses  were  examined.    Ibmus  Bavis  depo-^ 
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^^^^^^  sed  that  he  himself  bonght  KendalPs  military  laifds  for 

Chamber-  the  taxes  fpom  the  year  ISOl  to  180r;  that  lands  on  Paint 

^^  ^^    Creek  were  much  more  yalnabie  than  lands  situated  as 

v?"     Kendall's  were;  fliat  they  were  wortii  from  two  to  fifteen 

j^^JJlj^  dollars  the  acre;  that  the  seat  of  government  of  CMiid 

was  on  Paint  Creek;  tfiat  the  witness  was  |ires6iit  Ma 

conversation  between  Cbamberiaine  and  Marshy  in  wMdl 

Marsh  said  that  one  of  the  original  entries  was  on  the 

ntyattrs  of  Paint  Credc;  Chamberlainc  replied,  that  he  bad 

offered  to  take  that  or  any  other  land  on  Paint  Creek, 

but  ttiat  Marsh  had  reftised  to  let  him  have  tiiat  entry, 

unless  he  would  take  all  Kendall's  entrttes;  and  thaet 

Marsh,  in  presence  of  the  witness,  admitted  this  to  be 

true. 

Sichafd  Anderson  deposed  that  the  original  entries  wett 
made  by  one  Obannon,  whom  he  understood  tobetto 
agent  of  Kendall,  and  were  withdrawn  and  located  elee- 
Where  by  Obannon  after  Hie  purchase  ^  tfaeplidnlife. 

Bawd  Men  deposed  as  tb  the  practice  of  withdrawing 
military  warrants  in  CWrio,  and  locating  flMm  ebewbere 
in  the  military  district,  and  stated  the  vtf ae  of  miiftey 
land  warrants  to  have  been  somewiiene  about  one  doM* 
an  acre. 

The  Clause  came  on  to  be  heard  between  the  plaintiib 
and  the  defendant  Marsh;  not  being  ready  as  to  the  other 
,  defendants,  and  no  steps  having  been  taken  to  bring  Hum 
before  the  Court;  whereupon.  Chancellor  Tayi.ob,  be- 
ing of  opinion  that  the  matters  of  equity  relied  upon 
were  not  supported  by  testimony,  dlmnbsed^ttie  Bllb  as 
to  Marshf  with  costs;  from  which  decree  the  plaintitb  ap- 
pealed. 

fFickham  for  the  appellants. 

CaU  for  the  appellee. 

Judge  Brooke  pronounced  tlie  Court's  opinion,  10 
follows: — 

The  Court  is  of  opinion  that  the  articles  of  agreemeilt 
between  Shackelfard  and  Marsh,  by  referring  to  the 
Deed  from  Ker  doll  i/n  Marsh,  made  the  description  of  flie 
lands  in  that  deed  a  part  of  the  said  agreement:  that. 


HthtUiTmrofAeeommmmeaUh.  ttT 

fiMMMftring  tbat  description  aaif  it  w«re  inserted  in  the  Iibotas^ 

wid  articieSf  the  Covtis  of  opiajoii that  .WifM intended 

to  convey^  and  BkuMf^ri  to  ptuchase^  4666  acares  and 

£»3d8  of  1^1  acre  of  militery  land*  located  and  surveyed 

te  the  said  KmdaU  under  hia  oiilitary  land  warranty  No. 

J2fti6,  and  siteated  o^er  tiie  OUo  on  P^mt  Greek,  ac-  ^^^^||||^ 

fiOKiimg  to  the  tmns  of  the  said  Deed.    That  this  was 

fta-oontraetiMHtween  thepartiesi*  the  Court  is  of  ofiinion 

iaaloo  to  be  infiNrred  from  the  drcnmstaBcey  tbat  te 

liiuada  stipulated  to  be  conveyed  by  tiie  articles  of  a^^reo- 

iMnt*  are  dcacribedy  in  the  subsequent  deed  {romJHdnh 

to  Skadci^onk  by  a  repetition  of  the  ei^uressions  in  the 

JDeed  from  MDmOaU  to  Jltonlu    The  Court  is  farther  of 

opiniiWy  that  it  does  not  appeaTf  by  the  documents  and 

^videoce,  that  any  fraud  was  intended  by  Marsh:  on  ths 

fiontnury  it  iq^pears*  that,  be  was  under  the  impression 

4kat  tfio  lands  intended  to  be  conveyed  were  correctly 

descoUied  in  thi^  said  dofds* 

Ita  those  grounds,  the  Conrt  is  of  opinion  to  reverse 
tte  deoree  of  the  CbanceUor;  and  the  cause  is  to  be  sent 
^iicfcf  the  contract  to  he  set  aside,  the  monqy  paid  to  be 
iPfAiiidedA  «nd  the  deed  of  trust  cimceUodf  and  to  b«  farther 
pttcnoded  ia  agunst  the  delendantSff  if  necessiffyf  aa- 
cording  to  the  principles  of  this  decree. 


JuFWMtroBg  and  Wife  againU  Hickman.      ''^819^^ 

% 

UPON  a  bill  of  Injunction  filed  by  Mam  ^cfeww*?*  diioluSSn 

agunst  Jirmiirang  and  Wife  executrii^  of  Peter  Deviet-  of  om  in* 

mon  deceased,  and  her  securities,  in  the  Superior  Court  J^^"^^ 

^of  Chancery  for  the  Clarksburg  District,  Chancellor  granted  to 

"^Cajw,  on  the  I6th  of  October  1816,  delivered  the  follow-  ^^J^l^^ 

4ng  9p8ktfi  of  the  case,  opinion  and  decree.  and  made 

^^  perp*  toal, 

upon  new 
isattrr    nt  known  to  the  Complainani  befire  the  firot  wa»  dutolved:  it  appearing 
"Satthe  contract  in  question,  though  not  tainted  mi^Jhavd,  was  feunded  upon  % 
,miikikeia  relatioR  to  the  exiftence  of  an  impoftant  fact,,of  srhich  ^Hh  parties  were 
ignorant. 


AifHPeme  Vmri  ^Jfftttk* 
tke  pUuntiff  ami  ^.  ifevie^man  imierei  kito  a  coiitBM^* 


*^^^  ««i^ms  and  JVIteMMtt'4  Note»  at  i$«.  is  the  roamM  tte 
■icluium.  natea  to  be  delivered  in  one  laootti;  aail  tke  plaintUT  ti 
pay»  at  the  delivoy  of  the  notes,  the  whafe  aw>uatt  m 
gaad  property!  at  eaah  price,  via.  luwaeay  caa^  hapy 
or  iaqn^oved  land,  at  the  valuatian  af  two  gao4  mm  if. 
the  parties  could  not  agree:  that,  ahont  Ibe  lOth  of  Oc« 
tober«  Drdetmim  died:  that  the  defendant  AsanaA,  bei«|f 
left  Executrix,  qnalifed,  giving  bond  in  one  thoaaaBA 
dollars,  and  the  defeadaate  •¥arrt«  aad  Dm>i$^  k»  m> 
cnritiea;  that  the  Executrix  aued  the  plaintiff  ^  lawv  aa 
the  Coveaanti  that  the  plaintiff,  for  a  long  time*  babeir«i 
thi^  the  Covenant  would  he  set  a»de,  either  Opon  Hia 
•^und  of  fraud,  or  because  tlio  parties  theaiaelTeB  haid. 
aubsequently  annulled  it  by  a  parol  agreemeati  thai  be 
was  informed  by  Counsel  that  tlits  coaM  not  hedom^  al 
law,  and  therefore  suffered  a  verdict  and  j  udgment  a^nst- 
Mn;  pleading,  merely  for  farm,  condMons  performed^ 
that  Ihe  jnd.^cnt  was  for  S5500,  with  interest  from  the 
4th  of  October  180St  that,  in  order  to  set  this  aside  ob 
the  grounds  before  stated,  he  filed  a  Bill  in  Hie  Staunton 
Chancery  CourU  whteh  was  on  the  d4th  of  July  1811' 
dismissed;  that  Court  having  directed  issues  at  law,  and 
being  satisfied,  by  the  verdicts  on  them,  that  the  cofitraet 
ought  not  to  be  rescinded. 

The  Bill  farther  states,  tliat,  seeing  this  can  not  be 
done,  the  plaintiff  hopes  to  have  the  benefit  of  the  cove- 
nants in  his  favour:  that  it  is  contended  by  the  defen- 
dants, that  Devietman*s  covenants  are  complied  with, 
because  he  had  tendered  to  the  plaintiff,  and  his  execu- 
trix brouglit  into  the  Court  of  law,  upon  the  trial,  pro- 
missory notes  to  the  amount  of  822,000,  signed  by  ^Itchd- 
son  and  endorsed  by  Morris.  The  Bill  acknowledges  the 
production  of  the  notes,  and  describes  them;  but  denies 
that  this  was  a  compliance;  because,  altiiough  they  jmr- 
jforted  to  6f,  they  Mere  not  in  fart  such  notes  as  the  con- 
'  tract  contemplated;  but  that  the  facts  proving  this  dc- 

jbct  were  unknown  to  *e  plaintiff  at  the  time  of  the  ttitd 
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at  law,  and  therefore  could  not  then  be  used  by  him:  that,  Fibbvabt, 
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by  the  Covenant,  the  said  Devietman  was  bound  to  de-  ^^.^^ 
Mver  to  the  plaintiff  222,000  of  Mnris  and  Mcholsm^s  Armstrong 
Notes,  by  which  was  meant  Notes  obliging  Mnrria  and  *"^  ^'^ 
JWcAobem  to  pay  the  said  sum^  Notes  in  which  they  should  iricknuiitf 
both  be  liable  for  the  money:  that  the  Notes  tendered 
were  drawn  payable  to  JIbms,  signed  by  ^Kcholsonf  and 
indorsed  by  Mnris  in  blank,  whereby,  under  the  laws  of 
Penfisylvania,  Mnris  the  payee  and  endoi*ser  became  as 
much,  and  as  immediately,  liable  to  the  holder,  as  ^choU 
son:  hot  that  Morris^  being  a  lAerchant  resident  in  Phila- 
delphia, did,  after  the  1st  of  June  1800,  and  long  before 
the  10th  of  February  1803,  commit  an  act  of  bankruptcy, 
whereupon  a  Commission  under  the  Act  of  Congress  Is- 
•oed  against  him, — Commissioners  were  appointed,  he 
was  declared  a  bankrupt.  Assignees  were  appointed,  to 
whom  the  proper  assignment  was  made,  and  the  said 
MnriSf  having,  within  the  time  limited,  surrendered  him- 
self, and  in  all  things  conformed  to  the  directions  of  the 
law,  became  a  certificated  bankrupt;  whereby  he  was  dis- 
charged from  all  debts  owing  at  the  time  he  committed 
the  act  of  bankruptcy,  or  which  might  have  been  proved 
under  tiie  Commission;  of  which  number  were  the  Notes 
tendered  by  the  said  Deveitman  in  performance  of  his 
contract:  all  which  transactions  with  respect  to  the 
bankruptcy  were  completed  and  fully  ended  before  the 
10th  of  September  1803,  the  date  of  the  contract;  so  that, 
at  the  time  of  said  contract,  the  notes  were  not  negotia- 
ble or  transferable  as  the  notes  of  Morris,  or  in  any 
way  binding  upon  him:  of  which  bankruptcy  the  plain- 
tiff had  no  knowledge,  either  at  the  time  of  the  contract^ 
or  at  the  time  of  prosecuting  the  suit  at  law,  or  at  any 
time  prior  to  the  fall  of  the  year  1812, 

The  Bill  farther  states,  that  the  defendant  Eannahf  to*- 
gether  with  the  defendant  William  Armstrongs  with  whom 
die  intermarried,  did,  in  1 807,  remove  to  the  State  of 
Maryland,  where  they  have  ever  since  resided;  that 
fliey  say  they  have  fiiUy  administered  the  assets  of  the 
testator;  and  the  plaintiff  is  fearful,  if  obliged  to  sue 
them  at  law,  that  they  would  in  the  mean  tim«  enforce 
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fMBVJAMix,  their  Judgmeat  against  |iiiii,  and  th^i  meet  him  with  tte 
plea  of  fuUy  administered.  The  records  of  the  proceedingB 


^^nnstroQg  in  the  action  of  Covenant  and  the  Bill  in  Equity 

^dwife    made  part  of  the  BUI. 

fliickmii.  To  this  Bill  the  d^endants  Morris  and  Bavism^  tiye 
securities  of  the  Executrix,  have  demurred.  The  de- 
fendants William  and  Hannah  have  pleaded  the  Jud|g- 
ment  at  law,  and  th^  Decree  in  Equity: — ^they  also  rely 
on  the  Statute  of  Limitations.  By  way  of  Answer,  ttMjr 
deny  that  the  Contract  of  September  10th  1803,  wn^ 
made  at  the  solicitation  of  the  said  Peter^  but  in  the  ma4- 
ner  set  forth  in  their  answers  to  the  former  Bill  of  the 
plaintiff,  to  which  they  refer  as  part  of  this  answer:— 
that,  with  respect  to  the  bankruptcy  of  Morris,  they 
knew  nothing  at  the  time  of  the  contract,  nor  do  they 
now  know  any  thing,  but  what  they  have  learnt  from  tbe 
^ill: — ^that,  at  the  trial  of  the  issues  directed  by  the 
Court  of  Chancery,  they  believe  it  was  in  proof  that,  ja 
1803,  Myrris  and  J>l%cholson  were  considered  insolvent^ 
and  their  paper  worth  little  or  nothing;  but  they  admit 
that,  at  that  trial,  there  was  no  proof  that  Morris  had 
been  declared  a  bankrupt  and  discharged  under  tbe  Iav8 
of  the  United  States;  and  they  insist  that,  unless  it  cu 
be  shewn,  (which  is  not  al^^edged)  that  Devietman  knew 
of  the  bankruptcy,  and  concealed  it  from  tiie  plalntifl^ 
it  furnishes  no  ground  of  relief,  or  of  evidence  as  ie 
fraud  in  the  Contract  They  aver  thiat  the  said  Peter 
became  possessed  of  tiie  notes  fairly;  and  they  submity 
that  the  question,  whether  a  recovery  on  those  notes  wb» 
so  barred,  as  that  they  did  not  come  with  in  the  desciip- 
tion  contained  in  the  agreement^  has  been  already  de- 
cided in  the  action  of  Covenant  brought' by  the  defead- 
ant  Hannah  against  the  plaintiff.  They  then  give  an  ac- 
count of  the  assets  of  the  said  Peter ,  and  aver  that  they 
have  paid  out  to  his  creditors  more  money  thim  Hiey 
have  received,  or  expect  ever  to  receive,  from  his  estete. 
After  presenting  this  view  of  the  case,  I  will  ootirider 
the  points  growing  out  of  it. 

1st  Does  the  judgment  in  the  action  Jot  Covc&iuvty 
preclude  us  from  enquiring  into  the  bankraptc^  ^  Jttt*^ 
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rttf    It  18  contnided  that  it  does;  on  this  ground,  that,  ^■]^'^ 
hy  the  articles  of  agreement,  the  delivery  of  Morris  and   ^^^^.^^^ 
^TkhoUot^s  Notes  was  a  condition  precedent  to  the  pay-  Arntttrong 
Hient  for  them;  that,  therefore,  in  the  action  of  covenant    •^^^'^ 
trottg^t  to  enforce  such  payment,  it  was  necessary  to   iir,fciTMirt. 
aTer,  and  at  the  trial  to  prove,  a  delivery,  or  tender  at 
least,  of  soch  notes;  that  the  recovery  in  that  action  is 
conclusive  evidence  that  this  tender  was  made,  of  such 
nates  as  the  Covenant  required;  which  evidence  can  not 
be   contradicted  or  impeached,  while  the  verdict  and 
Judgment  stand.    It  is  certainly  true,  that  a  Verdict  and 
Jadgraent,  unreversed,  shall  be  final  between  the  parties; 
IkKtthe  same  point  shall  not  be  a  second  time  litigated. 
But  it  must  be  the  same  point;  the  same  case.    If,  in  a 
trial  at  law,  a  party  has  been  unable  to  bring  his  cause 
ftirly  and  fully  before  that  tribunal;  if  he  was  then  ig- 
norant of  important  facts,  which  afterwards  came  to  hte 
knowledge;  it  can  not  be  supposed,  that  this  imperfect 
trial  should  prevent  him  from  bringing  his  new  case  be- 
fore a  Court  of  Equity.     Our  books  are  full  of  such 
eases.    Jhnbler  v.  Wyld,  2  Wash.  S6,  Boss  v.  Pines,  S 
(kM  568,  Cochran  v.  Street,  1  Wash.  79,  Let  v.  Faushee, 
cited  1  CaU  553,  Fickett  v.  Morris,  2  Wash.  255,  and 
Branch  v.  Burnley,  1  CaU  147,  are  all  of  this  kind.    In 
the  last  case.  Judge  Roane,  who  was  opposed  to  the 
opinion  of  the  other  Judges,  and  against  relief,  yet  lays 
down  the  general  doctrine  thus: — "  I  hold  it  to  be  a 
<«  clearly  established  principle,  that  a  Judgment  of  a . 
^«  Court  of  common  law,  though  erroneous,  given  on  a 
^  ItgeA  question,  shall  never  be  disturbed  in  equity,  upon 
^  grounds  which  were  proper  for  the  consideration  of  the 
<<  common  law  Courts,  and  which,  therefore,  we  must 
**  suppose  such  Court  to  have  decided  upon;  unless  th6 
«  applicant  to  the  Court  of  Equity  can  shew  some  par- 
^  ticular  circumstances  to  have  taken  place,  operating 
^  as   an  impediment  to  his  availing  himself  of  those 
**  grounds,  upon  the  trial  at  law.'* 

Again,  in  the  same  case,  he  says,  «  Far  be  it  from  me 
^  to  impeach  the  power  of  a  Court  of  Equity  to  give 
^  relief  agafaurt  a  Judgment  at  law.    My  position  how* 
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tvBKVAmT,  «« ever  is»  that,  when  such  rdief  is  granted^  it  is  on  flie 
^^^^^^^^  «  ground  of  some  unconscientious  conduct,  on  the  p«rt 
Armstrong  *^  of  the  party  enforcing  that  Judgment;  or  on  the  ground 
tod  Wife  it  Qf  gQmg  vice  in  the  judgment  itself,  arising  from  cir» 
Hickman.  ''  cumstances,  other  than  an  erroneous  ofimon^  inpoinU  «f 
« laWf  of  the  Common  law  Cokrt,  in  that  particular 
«  case.''  Here  we  find  this  distinguished  Judge,  white 
opposing  the  jurisdiction  of  Equity  in  the  particufaur 
case,  admitting  that  it  may  properly  interfere  where  the 
applicant  shews  that  there  was  some  impediment  to  Im 
availing  himself,  before  the  law  Court,  of  the  grounds 
stated  in  his  Bill;  or  where  the  vice  in  the  Judgmeat 
<'  arises  from  circumstances  other  than  an  erroneofp 
^<  opinion  in  point  of  law."  The  new  feature  in  hjfl 
case,  by  which  the  plaintiff  would  support  the  jurisdic- 
tion of  this  Court,  is  the  bankruptcy  of  Jform,  existii^ 
at  the  time  of  the  contract,  and  affecting,  as  he  contend8> 
the  negotiability  of  the  notes,  but  of  which  he  could  not 
aviiil  himself  on  the  trial  at  law,  because  he  was  theni 
and  for  a  long  time  afterwards,  ignorimt  of  the  fact 
Th^  weight  of  this  circumstance  in  the  question  of  final 
relief^  I  shall  discuss  presently: — ^it  is  sufficient  to  say 
now,  that  I  think  it  gives  the  case  so  far  a  new  aspect 
as  to  remove  the  verdict  and  judgment  out  of  the  way^ 
and  authorise  this  Court  to  take  jurisdiction. 

The  remarks  on  this  point  apply  with  equal  force  to 
the  Bill  in  Chancery.  •  That  Bill  sought  relief  on  two 
,  grounds: — 1st,  fraud  in  the  original  contract,  by  mis- 
representing the  value  of  tiie  notes,  and  by  making  th* 
plaintiff  drunk,  and  dealing  with  him  in  that  situation:— * 
£dly,  that  the  first  contract  was  annulled  by  a  second 
parol  one.  To  ascertain  the  truth  of  these  cliargea,  tfas 
Chancellor  directed  issues  at  law,  which  were  found 
against  the  plaintiff,  and  his  Bill  dismissed.  It  is  air 
mitted  by  the  defendants  that,  at  the  trial  of  these  isaoai^ 
no  evidence  of  the  bankruptcy  was  given«  That,  in^eaii^ 
formed  no  part  of  the  Bill.  Suppose  A.  were  tp  enter 
into  a  Covenant  with  B.,  by  which  he  engaged  tQ  delqir 
er  him,  in  one  month,  a  sound  healthy  negro,  and  B,  Mr 
gaged  to  pay,  on  the  delivery,  S600: — A.,  at  thepi«|Mr 
time,  tenders  the  8lave:'^B.  refuses  to  receive  him: — A. 
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krings  Coyenaat,  and  recoyers  the  S600:— B.  files  a  FsmAmTt 
Bill  for  nlief,  stating  that  he  was  made  drunk  by  A«,  ^^^..^^^ 
and,  in  tha(  condition,  entered  into  tiie  contract;  also,  Arnistiong 
tiiat  tbe  ne^ro,  instead  of  being  sound,  was  affected  by  a    •"d^wifii 
diseaae  which  rendered  him  of  no  value.     Upon  trials    HkvkwMUi» 
Ihesefac^  are  found    against  B.,  and  his  Bill  is  dis* 
missed.     By  this  time,  he  has  discovered  what  he  did 
w>t  know*  before,  that  the  slave,  instead  of  belonging  to 
A*  was,  at  the  time  of  the  contract,  and  still  continued, 
Ae  property  of  D.     Can  it  be  supposed  that  the  door  of 
Equity  would  be  closed  against  this  new  ground  of  re- 
IM,  because  the  party  had  before  sought  to  destroy  the 
contract  on  ground  which  he  could  not  support?  Surely 
not. 

The  next  point  is  tiie  Statute  of  Limitations,  on  which 
the  defendants  rely.  It  will  be  recollected,  that  the  Sta- 
tute does  not  take  in  proceedings  in  Equity:  it  enumer- 
ates certain  actions  at  law,  and  prescribes  a  time  with- 
in which  they  shall  be  commenced;  but  it  says  nothing 
of  bills  in  equity.  Courts  of  Chancery  have,  however, 
adopted  tiie  provisions  of  the  Statute,  and  apply  them  fry 
OMology.  For  example,  the  Statute  says,  that  <<  actions 
«'  of  account,  and  upon  the  case,  (other  than  accounts 
^<  between  merchants,)  and  actions  of  debt  upon  any 
contract  without  specialty,"  shall  be  brouglit  within  five 
years  and  not  after.  If  there  should  be  a  claim,  which, 
at  law,  roust  have  been  prosecuted  by  one  of  these  actions, 
but  which  particular  circumstances  rendered  it  proper  to 
bring  into  Equity,  that  Court,  if  the  Statute  was  relied 
on,  would  look  to  the  nature  of  tiie  claim,  and  apply  the 
Statute,  unless  there  were  some  feature  in  the  case,  which 
would  render  such  application  contrary  to  good  con- 
science. What  would  be  the  effect  of  the  Statute  upon 
the  case  before  us,  according  to  this  rule  ?  The  Bill  is 
founded  on  an  agreement  evidenced  by  a  sealed  instru- 
ment. If  the  plaintiff  had  sued  on  it  at  law,  what  would 
have  been  his  action?  Covenant. — And  our  Statute  has 
prescribed  no  period,  within  which  an  action  of  covenant 
must  be  brought.  Courts  of  law,  indeed,  have  laid  it 
down  as  a  general  rule,  that  the  lapse  of  twenty  years. 
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RvAVAirn  witfaoat  iuiy  step  taken  by  the  obligee,  or  ackilowtBig 
ment  by  tlie  obligor,  shall  raise  a  presitmptioii  of  pay* 


jlfftti!^te(m%  D>®nt:  and  there  is  no  doubt  that  Courts  of  Equity,  aAor 
ted  wiffe  the  lapse,  even,  of  a  much  shorter  time,  ^v^ould  refuse 
m^toMi.  their  aid,  unless  the  party  could  shew  such  reasons  tm 
the  delay,  as  would  acquit  him  of  the  charge  of  nt^is^ 
gence.  But  this  is  not  under  the  Statute:  it  flows  tmm 
a  rule,  adopted  by  ttiose  Courts  long  anterior  to  tiie  ex» 
tence  of  that  law,  under  which  they  have  always  re&sei 
their  aid  to  $talt  demands,  where  a  party  has  slept  upiiB 
bis  right,  and  acquiesced  for  a  length  of  time.  See  d 
Bra.  eh.  cases^  639* — In  the  case  before  us,  there  wore 
only  about  ten  years,  from  the  date  of  the  contract  to  the 
commencement  of  this  suit:  during  almost  the  whole  of 
tills  time,  the  claim  was  in  litigation  between  the  par- 
ties} for  the  judgment  obtained  by  the  defendants  in  tlie 
Court  of  law  in  1807,  was  immediately  injoined;  atfi 
that  injunction  only  dismissed  in  1811.  In  1813,  lliii 
suit  was  brought;  and  the  plaintiff  states  in  his  bill,  aarf 
has  proved,  as  well  as  a  negative  of  that  kind  can  ttt 
proved,  that  he  did  not  become  acquainted  with  the  bank* 
iwptcy  of  Morris  (the  foundation  of  the  present  Bill,)  *tIB 
fte  fall  of  1812.  Nor  do  I  know  that  his  ignorance  of 
fliis  fact  'till  so  late  a  period,  can  be  imputed  as  UuJm 
to  him;  for  it  took  place  in  another  State,  at  the  distanee 
of  4  or  500  miles,  in  the  great  commercial  City  of  Phila> 
delphia,  where  it  might  not  excite  much  attention,  al 
there  were,  probably,  hundreds  of  similar  cases,  under 
the  Bankrupt  law.  From  this  view,  it  seems  to  me,  tfcit 
tile  Court  ought  not  to  apply  tiie  Statute  of  LimitatiMI 
to  the  case. 

Having  disposed  of  these  points,  ^e  come  to  the  meriM 
And  here  I  will  observe,  that  I  rather  thittk  the  Bin  H 
on^ilfully  drawn  in  one  particular;  that  is,  the  noil 
in  which  it  seeks  relief;  by  a  peiformance  of  ike  mtUrmM 
on  the  part  of  the  defendants.  I  am  disposed  to 
it  would  have  been  better  to  have  sought  relief  ^/rMl  ^ 
contract.  As,  however,  the  effect  wouM  be  the 
whether  the  Court  in  join  the  Judgment  at  law^  or  i 
ifk fiivomr  of  the  jriaintiff  an  equal  mxm,  nd  Mt  tt^ 
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aguast  Ae  judgment;  I  do  not  suppose  tbat  thi$  (if  an  '^^^^ 
r)  would  be  considered  so  material^  as  to  ddeat  the 


plaiBtiff's  claim  to  relief,  if,  upon  the  meritsy  he  should 
oeem  entitled  to  it 

On  the  10th  of  September  1803,  DevUtman  contracted 
to  deliver  to  the  plaintiff,  in  one  month«  ]B22,000,  of  Mor^ 
rU  and  ^ichoUon*$  notes,  for  which,  on  delivery,  thf 
l^aintiff  engaged  to  pay,  iii  property,  five  shillings  in  the 
pound.  On  the  e8th  of  July,  1801,  a  Commission  of 
haakraptcy  issued  against  Mobert  Morris:  on  the  31st  of 
that  month,  he  was  declared  a  bankrupt;  and  on  the 
4th  of  December  1801,  he  obtained  his  certificate;  by 
whichy  he  was,  under  the  law,  absolutely  discharged  from 
the  payment  of  all  debts  which  might  have  been  proved 
under  the  commission;  which  may  be  said  to  include 
that  whole  class  of  paper  known  by  the  name  of  <<  Mor* 
m  and  ^TichoUon^s  notes;"  for  it  is  not  pretended,  on 
any  band,  that  notes  of  this  kind  issued  after  the  bank- 
ruptcy. By  the  Act  of  Congress,  there  are  to  be  three 
meetings  for  the  examination  of  the  Bankrupt,  within 
forty-two  days  after  notice  given  by  the  Commissioners; 
at  which  time,  the  creditors  are  notified  to  come  forward, 
fi^ared  to  prove  their  debts.  By  the  same  Act,  there 
are  to  be  two  dividends;  the  first  within  twelve,  the  last 
Within  eighteen  months  after  issuing  the  commission;  at 
jQither  of  which  dividends,  those  creditors  who  have  not 
bef<M*e  done  so,  may  appear  and  prove  their  debts:  butf^ 
aft^  this,  there  can  (as  I  understand  the  law,)  be  no 
proof  of  debts:  nor  can  there  be,  after  eighteen  months^ 
a  dividend  made,  if  there  has  been  none  declared  within 
that  period,  as  was  the  case  here.  On  the  4th  of  Sej^ 
tanker  1803,  therefore,  when  the  contract  for  the  delivv- 
^fry  of  Morris  and  JSncholson*8  notes  was  made,  there  weie 
Bone  of  those  notes  from  which  Mnris  was  not  absolute- 
fy  dischai^ed;  nor  could  any  holder  of  those  notes,  at 
tkai  date,  prove  them  under  the  commission  against 
Jtbrrii*  But  it  appears  that  the  parties  to  the  coi^ract 
wy»€»  at  the  time  of  making  it,  (both  buyer  and  seller) 
mstir^  ignorant  of  the  bankruptcy  of  Morris;  and^  •f 
■coMevueiici^  both  coBi3ide]red  the  notes  Ugallybindkig  m 


£96  Supreme  Court  of  appeals. 

'**? ^Q  *^*  Wm,  whatever  they  might  have  thought  of  his  abilUjr  to 
^^^^^^.^  discharge  them.  It  is  therefore  contended  by  the  Comi- 
Affinstrong  sel  for  the  plaintiff,  that,  both  parties  being  undor  the 
and^Wife  migtake  arising  from  their  ignorance  of  the  bankraptcy> 
Hickman,  this  Court  ought  to  relieve  against  the  contract.  Ob 
the  other  hand,  it  is  insisted  for  the  defendants,  thal» 
fhiud  being  negatived  by  the  verdict  on  the  issues,  the 
contracts  must  be  taken  as*  fair  and  honafidt^  and  thei-e* 
fore  this  Court  ought  not  to  interfere.  But  can  liot  s 
Court  of  Equity  interfere  upon  the  ground  of  vrntakCf 
where  there  is  no  fraud  sugge4)ted?  On  this  subject^  I 
have  examined  the  books,  and  will  cite  some  autboritks; 
In  2  Fow.  on  Contr.  196,  it  is  said,  <<  an  agreement 
**  may  be  set  aside  by  reason  of  mistake  in  the  parties 
^'  making  it;  if  the  point  misconceived  be  the  cause  of 
^'  the  agreement:  for,  if  an  agreement  be  entered  into 
<«  upon  the  presumption,  by  one  of  the  parties,  of  a  fad^ 
^^  that  is  really  not  so  as  that  party  believed,  the  agree«< 
«<  ment,  as  to  him,  is  of  no  force;  because  he  did  not  give- 
**  his  assent  to  what  is  agreed  upon,  absolutely,  but  upon 
^*  such  and  such  conditions  which  where  not  verified  by 
**  the  event."  In  Mwlarid  on  Contra^ctSf  43S,  it  is  said^ 
^«  Equity,  in  rescinding  contracts,  doe^s  not  confine  its 
'«  relief  to  cases  of  fraud.  Cases,  likewise,  of  plain  9»i 
**  take  or  misapprehension,  though  not  the  effect  of  fraoi 
«  or  contrivance,  are  entitled  to  the  interference  of  tttfit 
«<  Court."  In  Pothier  on  Obligations,  p.  14,  it  is  sm4» 
*«  Error  is  the  greatest  defect  in  Agreements;  for  agree* 
^<  ments  are  formed  by  the  assent  of  the  parties,  and  theie 
**  can  be  no  assent  where  \he  parties  have  erred  as  to 
«« the  object  of  their  agreement.  Mm  videniur  qui  w^^ 
^f  rant  conseniire.  Error  annuls  the  agreemeuty  mt- 
*f  only  when  it  falls  on  the  thing  itself,  but  alsQvwbeall,, 
'*  falls  on  the  quality  of  it,  which  the  parties  have  ^Ut^r 
'^  ly  in  view,  and  which  constitutes  the  substance  oCtte^ 
^' thing."  In  1  CaU  316—17,  JoUtJe  v.  Mte^  J«4^- 
Lyons  says,  «  the  general  rule,  as  laid  down  by  GMK,^ 
<^ians,is,  that,  if  there  be  not  a  full  knowledge  ^  4^. 
<<  the  circumstances,  it  is  ground  for  avoiding  Jth*  i 
w  tract    1  Vem.  32;  2  Fern.  243.    And  tbe 


*i  hecMie  tike  buyer  prcfceeds  upon  the  su]4K>siiioii  of  a;  '"'25^ 

•*  qvality,  which  if  the  thing  deee  not  e<mtaia»  the  coih 

«  tract  should  not  oblige  the  party  who  centract»  under 

«»  a  ninapprehenaion: — ^for,  in  this  case.  Urn  party  is  not 

«  conceived  to  have  agreed  absolttteIy»  but  upon  tiw  sup^ 

^  posal  of  the  presence  of  a  thing  or  qualttjr^on  whichr 

^  a&oa  a  necessary  condition,  bis  consent  was  fennded; 

«c  aady  therefore,  the  thing  or  quality  not  appearing^  1km 

^  coDsoit  is  understood  to  be  null  and  ineffiDctual;  wtudb 

M  is  eqiudly  true  whether  the  seller  knew  of  the  defeetsu 

'*  or  not;  for  he  ought  not  to  reap  the  advantage  ef  a» 

^  apparent  value^  which  the  thii^  aoU  seemed  to  haveii 

«<  and  bad  nof 

From  these  authorities^  it  is  cleav  that  a  Court  of 
Sqaity  may  interfere  on  Ibe  ground  (rf  mistakiei  notwith** 
ataading  the  absence  of  fraud;  but  the  nustalLe  must  be 
a  pfaia  one,  and  one  which  aflfects,  in  an  impoitant  der* 
fprtCf  the  subject  matter  of  the  contract    U  is  evidentf 
(as  I  have  before  stated^)  that  the  parties  were  ignorant 
at  the  time  of  the  contract,  of  the  Banlunptcy  of  Mur*^ 
fi$;  that  they  supposed,  the  one  tliat  he  was  selling,  ttd 
otter  that  he  was  buying,  notes  which  imposed  oa^Mbrria 
a  legal  obligatioa  to,  pajr.    It  is  equally  clear,  that»  at 
Hm  time  of  tbecontracty  there  was  no  le^  obUgatioao^ 
Msrris  to  pay  those  Notes;  that  he  was  as  much  released 
from  them  as  if  he  had  actually  paid  them;  nay » in  a  bet? 
ter  fldtaation:  for,  under  the  law,  he  might,  if  sued,  afe 
pear  mthmU  bailf  plead  the  general  issue,  and  give  thu 
haakmptcy  in  evidence^    There  wai,  then,  aplam  masii 
takee**-but  was  it  an  impoHant  one?  The  notas  purported 
ta  bind  Morris  and  JnchoUon;  but  Marri$  was  released 
him.    Here  was  one  chance  of  recovery  lost$  ona 
I  to  tfieir  credit  fallen;  and  that,  too,  1  believe  wa 
moij  injf  the  principal  prop: — for  Morris  was  known  to 
emry  oaet  aa  a  man  of  g^<eat  talents,  particubiriy  fiar 
^ecolatioa;  as  having,  at  one  tjme,  possessed  ifllroensa 
propertgi,  and  resources  almost  unlimited;  and  it  wat 
fitt  hasffA  by  those  unacquainted  with  the  extent  of  bit 
emhaii  i  nBsmnntn,  that  hemij^t^  by  some  lucky  eCRMrt,  rt^ 
tvtefe  Us  finrtuMs*   This  hope»  Us  fiaakmpt^y^  totally 
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^iS?©***  destroyed.    It  must  have  gone  fiirtlier^  and  not  only  it- 
y^m^,,^  stroyed  the  hope  of  payment  from  Morris^  but  most  ma- 
AnMtroBg  terially  have  injured  the  credit  of  Mchol^ofif  who  was  sof 
Mil  .Wife   intimately  connected  with  him;  lor  one  of  these  Oianltf 
Tttetanah,  in  speculation  never  falls  alone;  all  connected  with  hiai 
feel  the  shock: — and  those  within  his  immediate  vorter 
are  generally  drawn  down  along  with  him.    Suppose  at 
the  moment  of  the  contract,  it  bad  been  told  to  Hidcman 
that  Mnris  had  been  declared  a  Bankrupt  two  years  be- 
fore.   Can  any  one  believe  that  he  would  have  gone  on 
with  the  contract?  that  he  would  have  bound  himself  to 
pay  S5500  for  the  Notes  of  a  Man,  who  was  released 
from  them  by  his  bankruptcy;?  and   whose  bankruptcy 
eould  hardly  fail  to  involve  his  partner  in  one  common 
rain?    It  is  not  credible.    1    therefore  consider  this  a 
mistake  affecting  in  an  important  degree  the  subjioct 
matterof  the  contracts 

But  it  is  said,  that  this  was  a  speculating  contract,  wift 
which  this  Court  ought  not  to  interfere.  I  can  not  see 
kow  a  practicable  line  of  discrimination  can  be  drawn 
between  this  sort  of  commerce,  and  that  which  we  see 
every  day  carried  on  iii  Bonds,  Bills  and  Notes.  A 
man  wanting  to  raise  money,  takes  these  evidences  of 
d^t,  as  he  would  any  other  species  of  property,  to  the 
market,  and  sells  them  for  what  they  will  bring;  som^ 
times  more,  sometimes  less: — and  these  sales,  if  thereto 
no  feature  of  fraud,  are  recognized  by  Courts  of  Equity 
as  fair.  Again,  it  is  objected,  that  these  Notes  w^ 
known  to  be  a  depreciated  paper,  floating  in  fkt  mtOP- 
ket;  constantly  passing  from  hand  to  hand;  and  ftil, 
ttom  these  circumstances,  we  must  conclude,  wit  'SSb 
seller  merely  sold  the  paper^  without  any  idea 'tif-^ 
ooorse;  and  the  buyer  took  upon  himself  every'  possBSk 
risk.  I  must  again  compare  tliis  case  to  the^  sides  Wt 
Bonds,  BiUs,  &c.;  remarking,  that  I  can  disdotdr'fto 
more  Afference  between  Ibem,  with  respect  to  Utt  lU^ 
objection,  than  the  former.  When  a  man  sells  bondi,  ft 
is  eUher  with,  or  without  assignment: — ^if  he  wAg^ 
(except  it  be  without  recourse,)  he  guarantees  flie  Beif^H* 
cf  of 'the  obUgor:-— if  he  passes  tiiem  without  aaMjgumdft? 
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itm  trmslbree  takes  upon  himself  the  risk  of  insoWencj:  ^'^[^^'^' 
tiiisy  at  leasts  is,  I  believe  the  general  idea;  thou^ii,  r]|mti   y^^^^^^.^;^ 
the  reasons  given  by  Judge  Roakb  in  Mackey  \\  Davis,  Armstronf 
I  think  it  may  be  well  maintained^  that,  even  \\ithout  hm-        ^^^ 
aignment,  the  transferee,  having  used  due  diligence,  may    IBdnmii. 
oome  upon  the  transferrer,  in  case  of  the  iii'^iolvency  of 
tfie  obligor.    But,  however  this  may  be,  I  have  alwaya 
supposed  it  a  question  clear  of  doubt,  that,  without  any 
assignment,  the  buyer  of  a  bond,  or  note,  might  come 
lipon  the  seller,  if  it  should  turn  out  that  the  bond  was 
toot  the  bond  of  the  obligor,  or  that  he  had   paid  it»  or 
was  in  any  way  discharged  froQi  the  payment  of  it,  when 
the  transfer  took  place.    Now  we  have  before  a^n  that, 
at  the  time  of  transfer  in  our  case,  .Mfrris  ^vas  absolute* 
ly  discharged  from  the  payment  of  thc^  JS^otes. 

Let  us,  for  a  moment,  view  this  case  in  another  light. 
Perhaps  it  is  only  a  different  illustration  of  the  same 
fiurts  and  principles.  By  the  cx>ntract,  Devietman  cove- 
nanted to  deliver  to  Hickmant  notes  of  Jlforrw  and  M- 
diolson;  that  is,  (as  every  one  would  say  at  a  glancc^^) 
notes  legally  binding  Jlforris  and  Mcholson  to  pay  theif 
amount.  Now,  has  he  ever  complied  with  this  Cove- 
nant? Certainly  not: — for  the  Notes  which  he  tendered 
were  not  binding  on  Morris: — ^he  had  been  discharged 
from  them.  Could  Devietman  or  his  repreaentatives^ 
without  a  compliance  on  his  part,  call  upon  Hickman  for 
payment?  No:—- for  Bickman  was  to  pay  upon  the  de- 
livery of  the  Notes.  And,  if  the  (act  of  Monies  bank- 
fopitcy  had  been  proved  to  the  Court  of  law,  I  can  have 
ao  donbt  that  it  would  have  defeated  the  recovery  of  the 
defendants.  But  it  was  Hickman^s  misfortune  to  be  at 
ttat  time  ignorant  of  the  fact  As  it  appears,  from  thia 
view  of  the  case,  that  Devietman  has  not  complied  with 
Ub  covenant,  it  occurred  to  me  that  it  might  be  doubtr 
lb]  whether  this  case  was  iu>t  like  Pollard  v«  Paitersonf  S 
JBL  and  M,  80^  and  whether  the  plaintiff  h«re  ought  not 
lobe  left  to  prosecute  at  law,  on  the  Cov^ant.  But  I 
ftink  t|iere  are  some  import»tit  distinctions  between  the 
cases.  If  SidciAan  were  to  bring  Covenant,  at  law,  ha 
ifeight  bo  met  by  the  verdict  and  judgment^  oh  the  aamo 


^^^V  |D%bt  operate  as  a  bftr*  I  shaU  iioty  «ittu^ 
j^jrmstjoQI^  tiyk^e  to  decide.  Butitisafaazard  to  wUcklaaejMj 
-^^^^  sonfQrsuiyectiiigllieplaiiitiJBfl  Again*  lie  cbarge^  liia% 
.fflnhnrff  auice  thejudgmeiit  at  law  a^nst  Uiih  tkadtfendaati 
liare  removed  oirt  of  the  StaAe^  and  are  atiU  non-jreaidevl^ 
po  fbat  he  can  not  sue  them;  but  tbat»  if  he  C011U9  ibag 
>frould»  during  the  progreas  of  such  suit*  force  from  liiii 
the  amount  of  their  judgment,  pay  it  away  in  discharge 
of  other  debts,  and  meet  him  Avith  thefdea  of  «<iiiUy  aA- 
ministered,'^  Another  charge  in  the  Bill  is^  that  the  de- 
fendants have  wasted  the  assets,  and*  to  conceal  tli^t 
ifact,  have  failed  to  return  an  inventory;  and  tibejr  aie 
called  on  for  a  discovery  on  this  bead.  Their  Ajiawar 
acknowledges  that  they  have  not  hitherto  retomed  an 
ipyontory  which  they  file  with  the  Answer.  Upon  aUor 
isome  of  these  grounds,  I  have  no  doubt  that  it  was  fir^ 
per  for  a  Court  of  Equity  to  take  jurisdii^ioa  of  this 
caiise:  and,  having  done  so,  for  what  should  they  now 
pend  the  party  to  law?  Is  it  to  establish  the  brou^h  ^ 
Covenant^  But  this  court  has  all  the  evidence  before  it; 
there  is  no  contradiction,  or  clashing,  in  it;  and  it  maj 
prtainly  be  decided  here,  whether  there  hae  bee«  a  per* 
formance  or  not.  Is  it  to  ascertain  the  damages*  wbid^ 
the  plaintiff  has  sustained  by  the  breach?  But  he  claioe 
nonet  Be  only  seeks  to  be  released  from  tbqee  whiti^ 
the  defendants  have  recovered  of  him*  It  ie,  in  fmA^ 
^e,  like  tM»  case.  A.  sues  B»  at  law*  aad  hae  a  gfii^ 
ment: — ^B^  iiyoins: — ^his  iiyunction  is  dissolved  on  |j^ 
coming  in  of  the  answer*  but  he  centiniieB  it  as  aa  inif^ 
jnal.  A.'s  Execution  being  let  lottse^  he  makae  Hm 
Hipney:  but,  on  the  final  hearing  in  Equity*  Q*  V^^f^ 
to  the  satisfaction  of  the  Court,  that,  in  equity  and  ^ood 
<;on8Cience*  there  ought  to  have  be<en  no  recovi^  < 
him  at  law.  Will  not  tiie  Court  decree  that  the  \ 
Jiaid  under  this  iniquitous  judgment,  shall  b^  WfAinflHi 
fio,  in  this  case,  if  the  plaintiff  had  paid  to  the  deficit* 
ants  the  amount  of  the  judgment  at  law*  1  would  deam 
to  him  the  same  amount  against  them*  Bat,  as  \ij^ 
^ars  ^at  lie  has  not  ye^  p^d  ^e  Jadgsiew^  fte  1 


iJlifwUI  tegima,lh»«iuae«fld  aM^red,  kyltjofo*  '^J^*^ 


It  at  te/w|  whi^b  is  decreed  aid  ordered  acceM*-  AiM#M6n^ 
lil«iy»withteiteerMittotiieplaiBtiff.    The  kill  ia  dis-   md  wife  , 
Ihe  aeoaritiasf  bat  i^ithatt  eosla^  fatH^  litfante^ 


I  Mi  w]Kt»pn*  tar  make  then  partiea»  i^^  in  tiie  even* 
§t  pfi^ceedrnga an  thatpNUi  of  tke  BiU  wfikhchargea 
mmtft»i  tlMgr  would  bave  b^en  intereetod. 
'.  ThiiB  hMrely  in  %9  narrow  a  cMnpaaa  aa  I  coald,  given 
mj  views  of  thiadiflk^tt  eartnuoraisinirand  conplicKted 
aaaa»  Tboagh  my  t^inton  is  the  veaiiU  of  macb  and 
nnmioua  rsfleottM^  I  ambynomeaiisoonMentofits  coi»* 
MCteOM)  attd  qhanirt  be  well  pleaded  to  a<»  it  tested  by 
MaK»aL 
f   Fraai  tUa  d^cr^Jtmstrmg  ^ttd  Wtfe  i^ipealed* 

Thecaiiae  wna  Mgnad>  on  tbe  1$th,  I6II1,  and  17tb 
4iys0f  I>eDeaiber  1818,  by  Maiiard  for  ikt  app^ants^ 
and  JFaMom  for  the  appeUee, 

.   February  17th  I8l9i»  Judge  Boajob  pronooMcd  tha 
Court's  oj^aion^  that  the  Decree  be  ▲mmaiB* 


Bedded 

James  against  M^Williams  and  Wifb.      ^%^^ 

IN  an  action  of  Detinue,  in  the  Superior  Court;  of  1.  a  tet. 
MaHMWS  County,  brought  by  Beorgt  JltWUUam,  vlni  *^P^*_ 
Mm^  his  wiA  against  ThHHOi  James  for  a  slave,  the  of  hii  eSiute 
fbry  fbund  4  Verdict  for  the  plaintin,  subject  to  the  ^^^J^ 

with  a  Dfo. 
jii^UMit,  tboold  either  of  tUm  die  »wiA€ntUmflU  itm^^**  her  put  fhoold  go 
'^  U  the  •ther^iX)  Thii  wag  a  good  linutation  over»  in  the  eyent  of  the  de«th  of 
mt^trt-mUitomlmmfidUMneU^fii^aitheHmtQfktrdtMtK 

'  t.  In  a  case  aneed,  the  parties,  after  setting  forth  a  ctotfM  hi*  Will,  bj  which  a 
jhaimliiil  nTtf  in  fkvour  of  the  phuatifi;  was  to  take  effee^  upon  the  dotth,  -mtk* 
mt  lamfiU  issue,  of  a  l^patee  of  a  particuUr  estate,  proceeded  to  state  that  the  said 
legatee,  being  more  than  twentv-one  years  old,  died  without  leaving  any  chiUirm 
Imf  at  the  tone  of  her  desthi  iiaying  had  onJ^  one,  who  was  dead  at  that  time« 
lliis  was  adjudged  a  defectiye  case,  and  a  venire  de  nwo  was  awarded,  because' 
tiiere  might  nevertheless,  have  been  imme  of  the  said  legatee,  living  st  the  time  ef 
her  death;  and,  also^  because  the  wAs<9  Will  was  not  stated. 

(1)    Note.  See  T^MerftOw  V.  <If«v«^aai#.  aal  the  cases  there  ^,   ^     /    ^/  .  /^ 
refenedto,^^^>U^-^^/^--wV'/?^/^7;^--^^     ^-^^  ^— 


set  B9gtr€m$  Caiuri  ^  Sppmlh 

v^^ABn  opbiiM  (rftfae  Court  upon  a  caso  agreed  M;ir6eik  te 
parties^  in  the  Mlowuig  wwdst-^<  The  parties  a|^«e 


^  jftBCft  ^*  that  the  negro  in  the  declaration  mentioned  is'ui'iiM 
M^wuiiaiiii  ^^  posseeeton  of  the  defisadant,  being  paM  of  the  eataAa 
»ad  Wifa.  u  deWsed  to  Jlfory  Zf  ett,  and  subjeet  to  tim  ciaaae  in 
<*  her  fiittei^s  Will:— ^  Itfa  my  Will,  nhonld  my  dmigk^ 
<«  t»>  Jlfory  £9^  dteivOAoal  totD/U  wii«»  that  her  put 
««togoto  JVIiiiqf  FiggLffMi  nd,  shonld  JVbiiqf  i^!^ 
«<  LyfU  die  vriflioot  lawftil  tSBne,  ibr  her  part  to  go  to 
^  Mirjf  l^gMf  and,  shonld  both  ^  befin^  thej  come  to 
'*  ttie  age  of  twenty  one,  that  then  two  third  parta  go  tft 
<«my  son  JNe&ard  IknriM  £y«V#  children.'*)— ^  Unt 
''Jttify,  being  more  Mmi  fsomljf-oaeyewv^dfedwilh* 
4*  out  leaving  any  chUdren  living  at  the  time  of  her 
«<  death;  hmteghad  only  one,  who  won  dead  at  tlie  ttma 
«  of  her  dentil.  And  the  parties  aabmit  to  the  decision 
«<  of  tiie  Court,  tins  question^  are  the  plaintilTs,  the  saM 
«<  JVUncy  and  her  husband^  entitled  to  the  negro  ifevlsed 
M  to  Jfurff  and  subject  to  the  above  clause  -of  her  ftp 
u  therms  Willj?  or  is  the  defendant,  purchaser  of  Marff 
**  entitled  to  have  the  said  n^ro?'' 
Upon  this  case  agreed,  tim  Court  gave  judgment  fat 
'      ,    tiie  plaintiSb;  whereupon  the  defendant  appealed. 

The  cause  being  submitted  without  argument,  Jndgo 
RoAKB  pronounced  tiie  opinion  of  this  Court,  as  M« 
lows: 
-  On  the  merits^  as  they  funo  appear,  the  Conit  kaa  M 

'  doubt  but  that  the  limitation  over  to  the  female  appeike 

^  <  is  good,  in  tiie  event  of  Mary  LgM  dyiipg  without  Imm^ 

fid  Mtae,  according  to  several  decisions  in  fliis  Coart>- 
but  this  fact  is  not  agreed  in  the  ease.  It  is  only  i^preel 
that  she  died  <<  without  leaving  any  chiUren  living  at 
the  time  of  her  death/'  which  admits  tiie  possible  exist- 
ence of  i$9ue  of  tiie  said  JUdry  LydL  For  this  defeotfn 
the  case,  and  also  because  the  whaU  Will  of  old  Lydt  Is 
not  stated,  but  only  one  daw$e  thereof,  the  jufdgnMVt 
must  be  revqwdf  and  a  new  trial  i^wiurded^ 
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See  againit  Chreenfee*  '^wil!^ 

.   THIS  waa  an  action  of  E^jectment*  hrougkt  in  October    i-  The 
1S149  for  400  acres  e!  land  in  Mason  Countgr;  thedeclara-  Patentee'of 
tfam  containini^  Ibree  Connis;  tiie  firsts  e^tinfrferth  a^^^^ 
denubse  ftom  Mexander  WeUh^  the  second^  a  demioe  from  Ejectment 
Mm  WMh  Akncy  Wdtk  and  Fremm  WdA;  and  tti^!^^ho 
third,  a  derase  from  Miohad  Set*  hftd  theiue 

At  the  trial,  the  ptaintiff  oAred  in  evidence  a  patent  ^^^^^ 
from  tiie  Commonweidth  to  AUsomnier  fFddh  for  400lAnda«Ait 
acres,  admitted  to  be  the  land  in  controversy;  dated  the  lifetime  of 
Sd  of  December*  17%5.    He  then  proved  by  evidence,  that  ^*  ^^^^l";, 
JUexander  Wekhf  the  patentee,  departed  this  Hfe  in  1809,  continued 
leaving  JbAa  Wddi,  France$  Welch  and  J^Mcy  ^efeA-^^ 
bis  only  children  and  heirs  at  law.    The  plaintiff  then  cUiming  to 
offered  in  evidence  a  deed  of  bargain  and  Mefnm  them  ^^  ^  ^^ 
to  JGduul  8ee9  for  tiie  same  land,  dated  September  20th.  ^^*^? 
ISIS,  and  duly  recorded.    Here  the  plaintiff  rested  his  c/such  poL 
tifle.    The  defendant  then  introduced  sundry  ifritnesses,  *^^^  ^^- 
who  proved  that  he  Edward  SreenUe  was  in  the  hm  and  ^Li  ^e^ 
ueufoMtm  of  the  said  land yrom  aimU  the  year  isos— 4,  ^J^^^  ^la 
emd  had  ever  mwe  eontinued  to  live  thereon  and  use  and  ▼  mdte,  i 
eeenpi/  ^  mme  as  his  onum^  daiming  to  hold  the  said  land  ^';^Jv^! 
under  a  tiUe  adverse  to  that  of  Mexander    Wdchy  the  HanMome^ 
ikdier  of  the  said  John,  Frances  and  M'ancf  Welch,  and  ^^  ^^* 
aiver$e  to  thtd  of  ikem  and  Michael  Bee.    The  Court    3.  in  tuch 
therMiipn  instructed  the  Jury,  that,  if  they  should  be^^^ 
satisfied  that,  at  the  time  the  heirs  of  Mexander  Welch  out  of  pM- 
cxecnted  the  deed  of  bargain  and  sale  to  Mchad  See,  the  ^^^d, 
defendant  was  in    actual  possession  of  the  said  land,  ^Y«  ;^^^- 

'^  ted  a  deed 

ofbu|;ain 
and  Mde  of  the  game  to  a  third  perton,  such  barfainee  can  not  recover  in  Eject- 
Aient;  but  the  bargainors  roay.-^<Xj*See  Bopkitu  and  fVattm  v.  Ward  and  oliWrt, 


3.  Three  demiiea  were  hud  in  a  decUration  in  Ejectment;  one,*  from  the  Pa- 
leojiee  of  the  landr  '>PA«  wm  deadi  anotheri  from  hie  Aart;  and  a  third,  from  a  per- 
son to  whom  the^  had  executed  a  deed  of  baijpun  and  sale.  The  pUintiff  recover- 
ed on  the  9ecmid  demise;  though  he  could-  not  on  the  first  or  thhtl.— X7*i&e  Ht^ 
s  eoie,  laa  died 


4.  Jft  MMM,  that  a  phantiffin  Ejectment  can  notrceovereiiftdenibeftvmaper- 
MB  wAs  Is  dsad  at  Me  lime  e/the  acthn  breufht. 


Mwmf^9  daiming  it  under  a  title  adyerae  to  their'sy  then  and  in 
^  that  case,  thej  ooiM  nolt  >vhile  thus  wt  of  possession^ 


See       convey,  by  deed  of  bargain  and  sale,  sach  title  as  wouM 
^^^    enaUe  the  plaintiff  to  maintain  Ejedment  ntoder  the  de- 
mise fpom  Michud  See* 

The  plaintiff  then  insisted  that,  under  tte  demise^  U 
Umb  declaration,  from  the  heirs  of  Mexanier  WMk 
he  had  a  right  to  recover,  although  not  upon  ti»  demise 
ttom  J^chad  See: — but  the  Court  instrucled  the  Joy 
that^  upon  tiiis  demise,  the  plaintiff  could  not  recover; 
^  1st,  because,  from  the  plaintiff's  own  shewing,  the  hem 
<«  of  Mexander  Welch^  by  the  said  deed  of  bargain  and 
i^  sale,  had  parted  with  all  their  right,  to  the  said  «W* 
«<  chael  See;  which  deed  appeared  to  be  in  fhU  foros 
^«  and  effidct  between  them  and  Miehad  Su^  although  not 
<<  suflki^t  to  enable  him  tci  maintain  an  ^^tmait>*«* 
M  dd,  that,  by  tiiia  deed,  the  defendant  was  enabM  to 
*f  shew  a  Htte  out  of  them  Uie$aid  hdrs^  which  wan  suf^ 
^  fident  for  him  as  theplaintiflb  must  mak^  out  a  good 
«  title  in  ^hem^dves.**  The  Court  aho,  for  the  like  relu 
uon,  instructed  the  Jury  that  the  plaintiff  couM  not  vo^ 
ix>ver  upon  the  demise  made  by  JUeattnder  WdA;  and 
tar  amther, — namely,  that  be  appeared  to  he  dead  hefom 
the  bringing  of  this  suit.  To  which  opinion  and  inrtme- 
tions  of  the  Court,  the  plaintiff  excepted;  setting  IbHi 
the  Patent  and  Deed  of  bargain  and  sale  in  hcBc  verbth 
Verdict  and  judgment  for  the  deftmdani;  whereup<m  Mi* 
ehad  SUf  one  of  the  lessors  of  the  plaint^  appenM* 

Widdwn  for  the  f^ipellant 

Skmard  for  the  appellee. 

Judge  RoijTE  delivered  tiie  Courtfs  opinion. 

On  the  authority  of  the  case  of  Eopkins  v.  Wardf  in 
Hdb  Gourti^  l^e  Court  is  of  opinion  tiiat  Ibe  tjMsee  of  tiif 
appellant  had  a  right  to  recover  under  the  second  denrine 
l^d  in  the  declaration.  The  J^udgmeat  istberefere  ve- 
mrsed^  and  the  cause  remanded'  for  a  new  trhd  tp  1|^ 
%^4#  ip  which  t|ie  inatruct^  i^vei^t  uirelaliionclD 
demise^  is- not  to  be  repeated. 


In  the  4Si.  Ftar  oj  th€  tkmmmMeaWu  aas* 


Ferguson  againat  Franklioi*  ^%^\ 

IT  appeared  by  a  special  venlict  in  tliis  case,  (which     l-  A  sale 
was  an  action  of  Ejectment  in  tlie  Superior  Court  of  ^e^k^ 
Campbell  County,  brought   by  John  Ferguson  ag^stj^y  *  trwteep 
Edtnxmd  and  Thomas  Fvanklins,)  that  tlie  defendants,  ^^de  oa 
being  seized  and  possessed  of  the  land  in   controversy,  ^*  pound 
conveyed  it  by  two  deeds  of  trust,  (found  in /wee  verba)  to  an  JiHen 
a  certain  Jndrew  White^  to  secure  the  payment  of  a.J**®^***® 
debt  to  Higginbothamf  Brawn  4*  Co.^  the  Deeds  empow-madetohim, 
cring  the  said  trustee  to  sell  the  land  at  public  auction  ^^^^^^J  ^^ 
for  ready  money,   "  having  previously  advertised    th^^  the  land  to 
time  and  place  of  said  sale  at  least  four  weeks:"  that  the^*  purcha- 
trustee,  after  duly  advertising,  sold  the  said  land  to  sa- 
tisfy the  debt,  at  public  auction,  "  tiot  at  the  home  of  Ed-  of  land,  be- 
*^mund  Frankltn,  nor  on  the  premises   agreeably  to  ^Ae  ""^  ^^^^"^^ 
**  advertisement,  (which  was  set  out  at  laj^ge,)  but  within  on  the  pre- 
"eighty  yards  of  the  said  house  within  full  view  of  it,^"^*'^^^* 
"  at  the  edge  of  the  enclosure  of  Edmund  FraiMin,  and  diateiyonihit 
«  witiiout  his  land  line  about  fifteen  or  twenty  steps;  and  So^n        ;* 
<<  it  was  believed  by  some  pi*csent  that  they  were  on  the  eighty  yards 
<*  premises:"  that,  at  the  said  sale,  tlie  lessor  of  the  plsrin-  w  house- 
tiff  became  the  purchaser  at  the  price  of  55 1 000,  which  ^^^^ 
he  paid  the  trustee,  who  paid  it  over  to  ffi^^t»i6ottam,  about  fifteen 
Brown  ^  Co.,  and  conveyed  the  land  to  the  said  purchas- ®^®ij^ 
cr  by  deed  of  bargain  and  sale,  found  in  licec  verba: — thebouncU 
but  til  at  the  trustee  Andrew  White  was  an  alien,  when^jj^^^f 

the  deeds  were  made  to  him,  and  when  he  conveyed  thelievedby    , 
1^    J  some  pre- 

'and.  ^  senttllat 

Upon  this  vei*dict,  the  Superior  Court  gave  judgment  they  wwvoa 
fbr  the  defendants;  whereupon  the  lessor  of  the  plaintiff  es;  such  sale, 
obtained  a  Writ  of  Supersedeas  from  this  Court,  alledging^'^JfiT  ^g^* 
error  in  said  judgment;  1st,  "because,  altho'  it  is  true  respects. 

"  that  the  trustee  was  an  alien,  yet  he  had  no  escheatabk  *"^  "o.frwd 

•'  appeanngv  - 

*nntere9t  in  Hie  subject,  and  was  merely  the  organ,  mu-  is  not  to  be 

**  tually  chosen  by  the  parties,  to  secure  the  payment  of  "^^  ^^^' 

^'ffie  debts  for  which  the  de^ds  of  trust  were  given: — 2d, 

^*^>eics\^u^  the  title  of  the  trustee,  such  as  it  was,  could 

*f  only  have  been  divested  under  the  laws  of  this  State, 
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^Bi9^  *'*»lww«wo/  e$eh$at,  even  if  it  were  escbeataUe;  md 

^^..^^^^  «  no  such  process  had  ever  been  instituted:*'— 3d,  «  be- 

VerfuMn   ^*  cause,  altho'  it  is  true  that  the  sale  was  not  imniediate* 

j^jj^^jj^  "  ly  on  the  premises,  yet  it  was  sold  within  eighty  yardf 

«<  of  the  dwelling  bouse,  within  full  view  of  the  same  and 

'<  of  the  premises,  and  with  every  advantage  of  examina* 

<«tion,  which  the  deeds  and  the  advertisement  under 

<<  them  contemplated;  so  that  a  substantud  oomidianoe 

«<  with  the  deeds  and  advertisement  took  place,  so  as  tD 

<<  meet  the  views  of  the  parties,  and  ans^'er  the  purposes 

««of  jiistke*'* 

Wiekham  and  8tanard  for  the  plaintiff  in  error. 
Wm.  Bay 9  jr.  for  the  defendants. 
February  20th  1819,  Judge  Roahte  pronounced  tiie 
Court's  Opinion  that  the  Judgment  he  reveraed^  and 
entered  fpr  the  plaintiff. 


Feb.  35tb,  Bfooke  agaitist  Bartoa. 

1819. 

1.  Upon  a  ^^  agreement  under  seal  was  entered  into,  on  Ike 
Corenwitto  ^8th  of  June  1804,  between  Mh  Barton  and  Francis  T* 
title  to*S^*^'**^>  ^7  which  the  former  covenanted  to  make  to  the 
^ji  lots  of  latter,  <<  a  good,  legal  and  quiet  title,  in  and  to  six  lote 
cording  a  '*  or  parcels  of  land,  numbered  5,  6,  23,  24,  25,  and  26y 
Smdh?'  the  "  ^^  ^^^  P'**  ™*^®  ^^  Bartholomew  Fuller^  extendbig  the 
street*  of  a  **  Streets  of  Fredericksburg,  according  to  the  said  plal^ 
cSISif^  *Ihe  **  i^^^^^S  ^^  «*^  ^S  ^^  Streets  andappurtenanei$uirtm 
we  9fthe  '^ynentionedf  to  the  said  FrandM  T.  Brooke^  his  heirs  and 
^[^^|j^^  "  assigns  forever,  in  the  same  degree  and  manna*  as  tf 
cft  tkertin  **  tlie  said  lots  and  streets  were  a  part  of  the  towa  of 
^S^     ^  Fredericksburg,  on  which  they  bind/' 

6ie  Co- 

veivuitee,  his  heirs  and  assigns,  may,  at  all  times  theresfler»  enter  into,  pos- 
sess ^nd  enjoy  the  said  lots,  itith  the  ttrettt,  he,,  without  the  let  hJadraaci!!  er 
molestation  of  the  Covenantor,  his  heirs  and  assigns;  a  Court  of  Equity,  by  Xiguao- 
tion,  will  eompel  the  Covenantor,  his  heirs  and  ssngns,  to  remove  sU  obstroctiOBS 
by  them  put  in  the  said  streets,  and  open  the  same  to  the  ftee  and  iuU  uae  of  ths  Go^ 
▼enantee,  his  heirs  and  assigns  and  permit  him  and  them  ever  theresfter  to  uae 
the  same,  without  Irt,  hindrance  or  molestation,    qJ'  See  Trueheari  t.  JM^3 
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In  pmrsaaiioe  of  this  agreementy  Barton^  bj  deed  of  V^**^^^** 
bargain  and  sale  conveyed^  <«to  Breckt^  his  heirs  and 


^sEBsigns  forever,  the  said  lots,  wifA  the  streeU  laid  dewn    Brooke 

^in  ihe  $ead  pUUf^  coroeMmUng  in  the  said  Deed,  that  he     ^Jl^. 

M  and  thejr  might,  at  all  times  thereafter,  enter  into, 

**  possess  and  enjoy  the  said  lots,  with  Vu  streeie^  kc., 

^  witiioat  the  let,  hindrance  or  molestation  of  him  the 

^  said  Seth  Barton,  his  heirs  or  assigns,  or  of  any  pei^ 

^  son  or  persons  whatsoever. 

Nevertheless,  he  kept  the  lots  and  streets  inclosed  by 
fences,  and  deprived  Brooke  of  the  full  benefit  of  his  pur- 
diase;  whereupon,  the  latter  exhibited  a  Bill  in  the  So* 
perior  Court  of  Chancery  for  the  Richmond  District,  to 
compel  him  to  remove  those  obstmctions,  and  to  keep 
open  the  stud  streets,  and  for  general  relief. 

The  defendant  having  been  served  with  process,  and 
ftdling  to  answer,  a  decree  nisi  was  entered,  and  served 
npcm  him;  and,  he  still  lailtng  to  answer,  the  plaintiff 
moved  for  a  decree;  but  Chancellor  Tatlou,  « being 
M  of  opinion  that,  as  tiie  defendant  did  not  undertake  to 
M  open  the  Streets,  he  could  not  be  compelled  to  do  it/* 
diMBissedthe  BilL 

From  this  Decree  the  plaintiff  iqipealed. 

The  cause  being  submitted  without  argument.  Judge 
Roans  pronounced  the  Court's  Opinion,  that  the  said 
Decree  be  reversed  with  costs;  and  (^Barton  having  died 
since  the^qpeal,  whereupon  his  executors  bad  been  made 
parties  by  edrefadatf)  that  a  decree  be  entered  iiyoining 
tiie  appeUees,  and  <<  those  claiming  under  them,  (o  remove 
9*att  andevenf  oittnidum  or  obstructions^  by  them  op^ 
^peeedf  by  inclosures  or  otherwise,  to  the  free  and  full 
M  use,  by  the  iq>pellant,  his  heirs  and  assigns,  of  tlie 
<<  streets  specified  in  tiie  plat  and  surv^  of  BarthoUmtw 
^  Fnller,  filed  as  an  exhibit  in  this  cause,  and  open  the 
^<  said  streets  to  the  free  and  fiill  use  of  the  said  appel- 
M  lant^  his  heirs  and  assigns;  and  that  they  permit  the 
«  said  appellaBt^  his  heirs  and  assigns  ever  thereafter  to 
^  enjoy  the  use  of  the  said  streets,  without  ftrtare  let, 
'*  hindrance  or  molestation.** 


SM  Binprime  Cmirt  of  .SppeiAn. 

^  ^9^"^'       Dimmett  aiid  others  against  Bskridge. 

1^  lii  tree-  George  Eskridgs  brought  Ti*espas8  vi  et  armis  in 
^  for  dcB-  jjj^  Superior  Court  of  Hampshire  County,  a^nst  Mo- 
miu-dam  e-  ses  DiMmctt  and  othei'Sy  for  breaking  and  entering  his 
tihe^lJStiff  ^^^®  ^^^  cutting  down  his  nill-dam;  charging  fdm  a 
who  ^ves  in  gpecial  injury,  that  his  credit  was  thereby  ruined,  and  a 
touiMript  of  ^^"^^^  Cornrihts  Finney ^  who,  on  the  credit  of  said  dam, 
ui  inquiai.  ^nd  a  mill  to  be  erected  and  supported  thereby,  had  agreed 
Writ" of "oS  to  lend  him  a  large  sum  of  money,  refused  to  lend  liim 

guod  dam-     :^q  same, 
nwn»    tbc 

Court,  on         The  defendants  pleaded  three  pleas:— lst>  not  gmiUff 

wit's  moUon]^'^  which  issue  was  joined: — 2d,  a  special  plea,  setting 

ought  to  in-  forth  tliat  the  roill-daro  was  built  by  the  plaintiff,  of  Us 

jS^tuf  it  own  wrong,  and  without  obtaining  li^ve  as  required  by 

was  incum-  the  Act  of  Assembly,  across  a  stream  of  water  calM 

the  ^hdntiff  Great  Cacapelwiif   in   the  said  County  of  Uampsbire, 

^^'f^^  which  was  of  right  uscil  as  a  public  highway  (or  the 

porition  pre.  purpose  of  navigation;  that  the  mill-dam  unlawfully  ob- 

Se^^wdcTin-  8^^^*^  ^^^^  navigation  of  the  said  stream,  to  the  great 

quiaition,      damage  and   common  nuisance  of  the  Citizens  of  this 

blTsatisacd^  Commoiiwcaltii;  wherefoi'c  the  defendants,  in  order  to 

that  the  9aid.abate  the  said  nuisance,  peaceaUtj^  quietly  and  without 

dam  waa  e* 

rected   in  a  .         ^     ^    , 

diferetU  position,  in  consequence  whereof  a  ford  across  the  stream,  being  part  of 

a  public  road  legpBilly  established,  was  obstructed  and  t/mt  up,  that  such   dam  was 

a  pubUc  nuisance  and  abateable  by  the  defendants. 

2*  In  trespass  for  destroying  a  mill  dam,  if  the  defendants  plead  that  the  said  dam 
waa  anlawiiiHy  erected  by  the  plaintiff  in  a  ford  where  a  public  road  crossed  tlie 
stream,  whereby  the  fuad  road  and  ford  were  obstructed,  to  the  great  damage  and 
nuisance  of  the  Citizens  of  the  Commonwealth^  and  that  the  defendants,  in  •rder 
to  abate  the  said  nuisance,  feaceably  cut  down  and  removed  a  part  of  the  said  dan: 
and  the  plaintiff  reply,  thai  he  did  not,  by  erecting  the  said  dam,  eruirely  obstruct 
the  said  public  totA  and  ford,  and  that  the  Citizens  of  this  Commonwealth  were  mt 
aUogether  prevented  ^rom  passing  the  same;  whereupon  issue  be  joined,  such  issne 
u  immaterial,  and,  after  a  verdict  fbr  ihe^'ptainiif,  ought  to  be  set  aside,  and  a  Re- 
pleader direeted. 

I 

3.  A  ^orlia/ obstruction  of  a  public  highway,  is  an  abateable  nuisance. 

4.  It  seemt  tha^,  in  trespass  vi  ei  armis,  a  declaration  charging,  by  way  of  aggrava- 
'-•iion  of  damages,  u,  special  pecuniary  losss  occa«onedby  the  trespass,  was  good  after 

Terdict,  even  before  the  Act  of  Jeofidls,  which  took  effect  January  Ist,  1830.— 
►Sec  Mussel an^-mfex.  Come.  1  SdUc  119;  Todd  mndvnfev.  Het^d,  XI  Mo^, 
I  JHs  y.  Brookes,  1  Stra.  61 ;  atid  J^e-wman  Y.  Smith,2  ^alt,  64®. 
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firoe,  did  cut  down,  break  mkI  reiMTe  a  flntU  part  of 

tiie  said  miil-dam;  wittioat  ttnit  tiiay  hroke  aiid  entered 

Oe  oloae  of  said  plaintiff;  which  waa  the  sane  treepaas,  ] 

dec;  and  this  they  were  ready  to  verify;  wherefiore  they     «*h«i». 

prayed  judgment,  &c: — Sd,  another  special  plea,  stating  B4aidg«. 

that  the  mill-dain  was,  of  his  own  wrong,  and  wifliout 

any  leave,  UceAse  or  authority,  placed  by  the  plaiatMT 

in  a  public  read,  and  in  the  ford  where  the  said  roaA 

crossed  the  stream  called  Great  Caeapehen;  that  the 

paid  public  road  and  fiord  were  thereby  unlawful^  oIk 

atructed^  so  that  the  Citizens  of  this  CQmBMmweal& 

could  no  longer  use  the  same  as  they,  before  the  placing 

and  building  of  said  dam,  were  used  to  do,  and  of  right 

ought  to  do;  to  the  great  damage  and  common  nuisance 

&C.;  and  that  the  defendants,  ta  ^der  to  abate  the  said 

wmsance,  peaceably  cut  down,  broke  and  removed  a  pavt 

of  the  said  dam;  without  that  &c. 

To  the  Sd  plea,  the  plaintiff  replied  ttiat  he  did  aol 
build  and  place  the  said  mill-dam  across  the  teid  stream 
ealled  Oreat  Cacapehofh  of  his  own  wrong,  nor  had  the 
said  stream  been  used  by  all  the  Citizens  of  this  Com* 
monwealth,  of  right,  as  a  public  highway,  nor  did  he, 
by  the  said  dam,  entirely  obstruct  the  navigation  thereof 
to  the  common  nuisance  of  all  the  said  Citizens,  lac*} 
and  concluded  to  the  Country. 

To  the  3d,  plea,  he  replied,  that  be  did  not  buiM  and 
place  the  said  mill-dam  across  the  said  stream  in  a  public 
road,  then  and  before  that  time  established  by  law,  mid 
in  the  ford  where  the  said  public  road  did  cross  the  said 
stream;  nor  did  he,  by  the  building  and  placing  of  the 
said  mill-dam,  enMrely  obstruct  theeaidpubUc  road  amd 
fordf  nor  did  he  continue  the  same  so  that  the  Citizens 
of  thia  Commonwealth  were  alU^ether  jM-erented  from 
passing  along  the  said  public  road,  and  passing  the  said 
ford,  &c,;  concluding  to  the  Country,  as  before.  On 
which  replications,  issues  were  joined. 

At  the  trial  the  plaintiff  gave  in  evidence  to  the  Jury, 
^  to  support  his  dedaration,**  a  transcript  from  the  re- 
cords of  Hampshire  County,  of  an  Inquisition  taken  by 
virtue  of  a  Writ  oX  ad  quod  damnum;  whereupon,  the  de- 


%W  Bitpreme  Cmiri  o^  Jfypeals* 

Hom^    fetidiirts  hj  tteir  Coaasel  laeved  the  Court  In  instruct  the 
Jury » that  U  was  incumbent  upon  the  jlmnl^  to  erect  mM 


jHmmett  8c  ^^M  tfi  the  foeUwn  prescribed  in  the  sedd  transcript  er  in* 
<>^  qnisUion;  and  that  if  the  Jury  were  satisfied  that  tte 
IMuiiiliii  said  dam  had  not  been  ^"ected  in  tiie  position  prescribetf 
but  lower  down  on  the  said  stream  of  Cacapehon^  and  that, 
by  the  erection  of  the  said  dam  in  a  lower  and  difi^^nt 
position  on  the  said  stream,  a  ford  across  the  same^ 
which  was  part  of  a  public  road  or  highway  legally  es* 
teblished,  was  obstructed  and  stmt  up,  that  such  erection 
by  the  said  plaintiff  was  a  public  nuisance  and  abateable 
by  the  drfendants;  which  instruction  the  Court  refused 
to  give;  whereupon  the  defendants  excepted:  setting  forft 
4be  transcript  aforesaid,  in  hose  verba. 

The  plaintiff  also,  <<  in  support  of  his  dedaratian,*^ 
oibred  in  endenoe  a  transcript  from  tiie  records  of  Hamp* 
shire  County  Court,  dated  February  1804,  certifying 
that  an  Inquisition  taken  by  virtue  of  a  Writ  of  ad  quoi 
imnwnm  glinted  on  the  motion  of  Oeorge  Bskridge9  was 
on  that  day  returned,  and  ordered  to  be  recorded,  toge« 
ther  with  the  said  Writ;  tiiat  Hunnas  fFUliams  was  or» 
dered  to  be  summoned  to  shew  cause  why  the  Mill  moi- 
tioned  in  said  Inquisition  and  Writ  should  not  be  estab- 
lished; but  that  no  subsequent  order  appeared  to  have 
been  made  respecting  the  premises: — ^to  the  admission 
whereof  the  defendants  by  their  Counsel  objected,  <«  be- 
**  cause  it  did  not  thereby  appear  that  the  said  County 
<<  Court  of  Hampshire  had  given  the  plaintiff  leave  to 
<*  erect  the  said  mill-dam;''  which  objection  was  over- 
ruled by  the  Court,  and  the  said  evidence  permitted  to  go 
to  tiie  Jury;  whereupon^  the  defendants  filed  a  second 
bill  of  exceptions. 

A  verdict  was  found,  that  **  the  defendants  weregnU^ 
'<  tif  in  manner  and  form  as  the  plaintiff  against  them  had 
<<  alledgedf  and  damages  were  assessed  in  his  favour,  to 
the  amount  of  $  £250. 

The  defendants  then  filed  errors  in  arrest  of  Judgment; 
first,  that  the  plaintiff  had  joined  in  his  declaration  aa 
action  of  trespass  and  an  action  on  the  case^  which  are 
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td$— ddly,  tket  the  tsfluee  upon  which  Ae  verdict  wis  ^^.^^^^ 
iHiMied  were  immaterUI^-ddly^that  the  dedaratim  ud  Bnunett  % 
Mier  ideadings  on  the  part  of  the  plaintiff  were  oHmt-      ^'^ 
wise  insufficient,  imperfect  and  defective.  EtbrUlft. 

These  errors,  being  argued,  were  judged  by  the  Coart 
to  be  not  sufficient  to  arrest  the  judgment,  which  there* 
fere  was  entered  for  the  jdaintiff.  From  this  judgment 
the  defendants  ajqiealed. 

Wickham  for  the  appellants. 

Stanurd  for  the  appellee. 

Judge  Roa:vs  pronounced  tiie  Court's  opinion. 

The  Court  is  of  opinion  that  the  judgment  of  the  Su* 
perior  Court  is  erroneous,  in  not  having  given  the  in* 
struction  asked  for  in  the  first  bill  of  exceptions;  and 
ako,  because  judgment  was  given  for  the  plaintiffs  ontiie 
Verdict,  instead  of  awarding  a  repleader. 

The  issue  joined  on  the  third  plea  is  immatmal  in  thiSf 
that  it  is  averred  that  the  dam  in  question  did  not  bv* 
TiBELT  obstruct  the  road  in  the  said  replication  mention* 
ed,  and  also  that  the  Citizens  of  the  Commonwealth 
were  not  ai.tog£thbb  prevented  from  using  the  same) 
the  Court  being  of  opinion  that  even  a  partial  obstruct' 
tion  of  a  public  highway  b  an  abateable  nuisance. 

The  Judgment  is  therefore  reversed,  with  costs,  the 
feplication  and  issue  to  the  third  plea  set  aside,  a  replea* 
der  awarded,  and  the  cause  remanded  for  farther  pro- 
ceedings; with  a  direction  that,  in  the  new  trial,  the  in« 
struction  asked  for  in  the  first  bill  of  exceptions  shall  be 
given^  if  requested. 


^^9^^'  9p0t$woBd  against  Doii^^. 

i.  ^  plea       IN  an  action  of  debt  in  the  Superior  Court  of  Prinos 

fii^^^T^  '  George  oounty,  brought  by  Samuel  Douglas  agaioAt  Ro* 

bchaii  of  a    j^/  8pat$woodf  JOTorbome  B.  Spotswood  was  returned  as 

person  re-  *  ,..*..,*.;  .        .    » 

turned  as ap- appearance  bail  for  the  defendant;  and  a  judgment  at 

EaiWho      ^^^^'^  ^^  ^^  Clerk's  office  was  entered  against  him,  as 
denies  that   such,  in  March  1816.    At  the  ensuing  term,  he  moved 
eoitedt^'  the  Court,  (upon  his  c^idavU  that  the  bail  bond,  produc- 
bail  bond,  it  ed  in  Court,  had  never  been  signed,  sealed,  delivered  iwr 
1^^^^        acknowledged  by  him,  but  was  a  forgery,)  to  direct  an 
issue  to  be  made  up  to  try  the  fact  whetlier  he  had  actu- 
ally executed  the  same,  or  not;— or  to  hear  testimony  to 
be  introduced  by  him  for  the  purpose  of  setting  aside 
the  said  office  judgment;  but  the  Court  overruled  tlie 
said  motions,  to  which  opinion  he  excepted; — and  tiiere- 
upon  filed  a  plea,  that  the  said  supposed  bail  bond  was 
not  his  act  and  deed;  to  which  plea  the  plaintiff  demur* 
r^dy  and  issue  in  law  was  joined.— -The  Court  sustained 
the  demurrer,  and  gave  judgment' in  favor  of  the  plain- 
tiff, against  the  said  Bjobert  Spotswood,  and  Mrb&me  B. 
Bpotsviood  as  bail  for  his  a^iearance* 

To  this  judgment  a  Writ  of  Supersedeas  was  obtained 
finun  a  Judge  of  this  Court  on  the  petition  pf  Mrbome 
B.  Bpotswooi* 

Thecaise  was  submitted  without  argument,  and  Judge 
RoAirs  pronounced  the  Court's  opinion,  as  follows: — 

The  Court  (not  deciding  whettier  the  Superior  Court 
did  not  err  in  refusing  to  direct  the  issue,  tendered  by  the 
appellaitt,  for  trying  the  fact  whether  he  had  executed 
the  bail  bond  or  not,)  is  of  opinion  that  the  plea  of  nmn 
est  factum  thereafter  filed,  by  him,  was  regularly  and 
properly  pleaded;  and,  the  demurrer  to  the  said  ^em 
having  admitted  that  the  bond  in  question  was  not  the 
deed  of  the  appellant,  the  Court  is  of  opmion  that  judg- 
ment was  erroneously  rendered  against  him  in  the  Su- 
perior Court — ^The  same  is  therefore  reversed,  wilh 
costs;  and  this  Court,  proceeding,  &c,  is  of  opinion  that 
the  law  upon  the  demurrer  to  the  said  plea  is  for  the  ap- 
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pel]n[t*-«iid  tiie  caime  is  remanded  to  tlie  Superior 
Courti — in  which  Court  the  appellee  lAiall  be  at  liberty 
to  require  the  cause  to  be  sent  to  the  rules,  if  lie  chuses, 
to  be  proceeded  in  against  the  sergeant  fi>r  omitting  to 
take  appearance  bail. 


Dedded, 

8pot8wcM>d  against  Higgenbotham.         *^9.^ 

IN  a  suit  at  law  brought  by  Danid Higgenbotham    ^'   A^S 
against  Robert  SpotnoooA  in  the  Superior  Court  of  la^  as  appear- 
for  the  County  of  Prince  George,  the   Serjeant  of  the  ^®|^^ 
town  of  Petersburg    returned  the  writ  executed,  and  thatheerer 
J^^nrbome  B.  Spotswood  bail  for  the  defendant's  appeal-  tlaTbond!^ 
ance;  whereupon,  an  office  judgment  being  entei*ed  and  U  notpre- 
confirmed,  against  the  defendant,  and  the  said  •^'^- obt^n^rS 
home  as  his  bail,  the  latter  filed  a  Bill  in  the  Superior  lief  in  equi- 
Court  of  Chancery  for  tlie  Richmond  District,  for  an  l^^toappear 
Injunction:  averring,    that  he  never  was  the  bail,  and  »«d  plead 
never  saw  the  bail-bond  until  after  judgment  was  ren-timatlaw» 

JBiggenAotham,  in  his  answer,  stated  that,  from  infer-  that  his 

mation  received  from  others,  he  believed,  and  hoped  to  ^SaciSed 

prove,  that  the  Complainant  knew,  long  before  the  Judg-  to  such 

ment,   and  probably  before  the  first  rule  day,  that  his  i,I^^it,?e 

name  was  subscribed  to  the  bail-bond;  that,  therefore,  ^cl^'^«* 

since  he  might  have  defended  himself  at  law,  he  was  not  ^^  ^e  had 

entitled  to  relief  in  equity.    TTie  respondent  further  ob-  ^egulwly  no 
^  '^  dayinCour^ 

and  waa 
tfierefbre  not  bound  to  take  any  step  for  his  relief  in  the  action  at  common  kw. 

3.  In  a  case  where  the  remedy  at  law  was  considered  donbtfid  when  the  party 
ttipUed  to  a  Court  of  Equity,  it  wvuld  be  too  strict  to  deny  him  admittance  into 
tM  C^uzt  lor  rehef. 

3.  The  officer  who  returned  the  writ  and  bail  bond,  ought,  as  well  as  die  plain« 
tUr  at  law,  to  be  made  a  ]Mrty  defendant  to  a  BiU  of  Injunction  filed,  by  the  person 
vetumed  as  baU,  who  denies  that  he  ever  executed  the  bond;  for  tb«  officer  is  »fi- 
$er€9ted  in  the  question  in  controrersy,  and  should  be  a  party,  thftt/na/  and  con^kl^ 
j/agHoe  amy  be  done. 

4,  lo  such  case,  in  the  ssme  suit  in  Chancevy,  a  dacrse  may  be  rendered  in  fl^ 
▼our  of  the  plaintiff  at  law,  (though  defendant  in  equity,}  against  su^  officer,  if 
'justice  should  require  it. 


^14  SMfremc  Cmirt  of  Jlppcals. 

^cB,     scrrei,  that  if  an  j  Aovbt  existed  whether  JVViiome^  A 

s^..,^^^   Spotswood  signed  the  bail-bond^  or  not,  (unless^  fiv 

spotswood  want  of  pleading  non  est  factum^  he   be  estopped  in 

HiffK«nbo-  ®9"**y0  ^^  sbould  be  tried  by  a  Jury,  because  if  he  is  not 

tham.      bail,  a  Judgment  should  be  rendered  against  the  officer 

for  failing  to  take  bail. 

It  was  now  proved  by  qffidavitSf  that  the  Complain- 
ant, before  the  confirmation  of  the  office  Judgment,  was 
informed  that  his  name  was  subscribed  to  the  bail-bond; 
but  it  was  notalledged  in  the  answer,  nor  proved,  that 
he  actually  executed,  or  acknowledged  the  same  to  be  his 
deed. 

Chancdlor  Taylor  dissolved  the  Injunction;  from 
which  order  an  appeal  was  allowed  by  a  Judge  of  this 
Court. 

Miy  for  the  appellant. 

Upshur  for  the  appellee. 

The  Court's  opinion  was  delivered  by  Judge  RoAHBf 
as  follows: 

The  Court  is  of  opinion,  that  as,  on  the  hypothew 
that  the  appellant  did  not  execute  the  bond  in  questioBt 
he  had  regularly  no  day  in  Court  in  the  action  at  cobh 
mon  law,  and  was,  therefore,  not  bound  to  take  wf 
steps  for  his  relief  in  the  said  action;  and,  as,  also,  in 
this  case  of  the  remedy  at  law  being  considered  douM* 
/ttl,(l)  it  would  be  too  strict  to  deny  liim  admittance  tat 
relief  into  a  Court  of  Equity,  the  deci*ee  dissolving  the 
Injunction  is  erroneous. 

The  opinion  of  the  Court  further  is,  that,  as  the  if* 
pellee  is  probably  entitled  to  his  money  either  from  flie 
appellant,  or  from  the  Serjeant,  who  is  therefore  mudk 
interested  in  the  question  now  in  controversy  in  tUa 
case;  and  as  the  appellee  has  been  deprived  of  hb  rBiM>> 
dy  by  office  judgment  against  the  said  Setjta/nJt^  by  4ki 
rendition  of  the  judgment  now  injmned,  the  interpoai* 
lion  of  this  Court  is  necessary  to  give  him  rdieQ  Ib^ 

(1)  Note.  See  anto.  the  last  case,  in  which  the  Judfe  of  }Uie  Su- 
perior Court  was  of  opinion  that  the  person  returned  at  appeanaee 
baD,  coidd  not  plead  ii«n  etfybcfum. 
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Court  is  therefore  of  opinion  that  the  said  Seijeant  ought  H^aca, 

to  be  made  a  party  to  the  suit,  in  order  to  final  and  com-  ,,^p^^,^ 

plete  justice  between  the  parties.  Spotsi^ood 
The  Decree  is  therefore  reversed  with  costs,  the  in-  Hijwrlnboth- 

junction  re-instated,  and  the  cause  remanded,  to  be  pro-  «»• 
ceeded  in  according  to  the  principles  of  this  decree. 


Dedded. 

M'Clung  against  Arbuckle.  **m/^*^ 

A  bill  penal,  executed  by  Andrew  M*Ching  to  ChatieB    i.  The  ts. 
JW^Clung,  was  assigned  by  the  latter  to  Charles  Arhudde^  ^^Uit^not 
who  brought  suit  upon  it,  and  obtained  a  judgment;  to  recover  a- 
gtay  proceedings  on  which,  a  bill  of  injunction  was  filed  S^or,^ 
in  the  Superior  Court  of  Chancery,  holden  at  Lewisburg;  upon  »  dec 
whereupon,  the  said  Jlrhudde  brought  asswmpsit  in  the  ^^^  ^^  ^^ 
Superior  Court  of  law  for  Greenbrier  County,  ^S**"®*?^**^^,,,}. 
Charles  M*  Clung  the  assignor,  setting  forth  in  his  declar-  i^a  ^Ain!^ 
ation  the  assignment,  the  proceedings  and  judgment  in  *  J?^^^ 
his  suit  against  Andrew  M^  Clung  the  obligor,  and  the  injoined, 
granting  of  the  injunction,  upon  a  Bill  <*  claiming  equit-  ^g?|^*^*^. 
^*  able  discounts,  against  the  said  writing  obligatory,  on  quitable  dii^ 
<*  account  of  certain  dealings  and  transactions  which  had  f^^t  rf 
^  taken  place  between  the  said  Andrew  and  the  said  de-  certain  deal- 
<«  fendant,    (as  was  alledged,)  before  the  assignment  ^^^ctiont 
«<  thereof  to  the  plaintifi*;" — "  and  that  the  plaintiff  was  between  the 
**  thereby  entirely  debarred  from  collecting  said  sum  of  ^f^^i^ 
«  money  from  the  said  Andrew  M^Clung^*;  without  sUU^  hetore  the 
tug  that  the  said  Injunction  wa^  made  perpetual,  or  any  and  that  the 
proceedings  thereon.  ftfr' 

The  declaration  contained  also  a  Count  for  money  Hrdg  debars 
4md  out  and  eacpended  and  another  for  money  had  and  |]^^^"^'' 
recerved.  debt;— with- 

The  defendant,  to  the  first  Count,  filed  a  general  de-  ^i^^^ 
murrer,  on  which  issue  in  )aw  was  joined;  but,  on  ar- i^ncfMii  vat 
gument,  the  Court  overruled  it*    He  then  pleaded  non  f^uU^ mwA 
assun^t;  whereupon,  a  verdict  being  found,  and  judg-  P"^^*^^^^ 
HMit  entered  against  him,  lie  appealed  to  this  Court         thereon. 


flit  Btifinme  tkmrt  of  JppeaU. 

Afkfsr  an^imeRt,  bj  IFidtham  for  the  apycKtot,  Mi 
8tanard  for  the  appeHee,  Jud^  RoA2<rB  pronaunoei  Ikt 
Court's  opinion  that  the  jadf^Hient  be  reTersedy  aad^a* 
tered,  for  the  appellant,  upon  tlie  deoiurrery  that  the  ep« 
peUee  take  ttolhing  &c. 


Decided^ 

iiHTch  11th,         M'Niel  and  Turner  against  Baird. 

1819.  ^ 

1.  The  UPON  a  Bill  filed  by  Herbert  Baird  against  Hedar 

P^'*^"J^.*»*'-Jli*JVSrf,  stating  similar  grounds  of  equity  to  those  on 
FrankSny  '  which  Franklin  relied  in  his  Bill  against  SneUan  4*  Ce^ 
mSndetttfL  (*^  anU.)  Chancellor  Taylor  granted  an  Injunc- 
mined.  tiOB  to  restrain  and  injoin  the  defendant,  his  agents, 
kc,  firom  paying,  endorsing  away,  or  in  any  manner  ^- 
Bgfat  of  a  forcing  the  collection  of^  tiiree  notes  negotiable  at  the 
^t^i^  Bank  of  Virginia,  executed  by  the  plaintiff  to  the  defend- 
vSuabie  ant,  amounting  in  the  whole  to  eleven  hundred  doUarSi 
fioiQ**of^  and  payable  as  described  in  the  order, 
note  nego-  It  appearing  from  the  answer  of  •tf*JVTeI,  that  the  notes 
^^^^^^  had  been  assigned  by  him  for  value  received  before  the 

j^iiiia  tore-  Bill  was  filed;  Samud  Tumtr  the  assignee  was  madt 

cover  agunst 

the  maker 

and  indorBers  of  such  note,  it  not  to  be  affected  by  any  equity^  of  which  be  had 

no  notice  when  he  received  it. 

3.  If  the  roa}<er  of  a  note  negotiable  at  the  Bank  of  Virginia,  file  a  Bill  of  Injnne- 
tion  against  the  payee  and  his  assirnee.  on  the  ground  of  an  equity  affecting  the 
payee  only,  the  Court  of  Chancery,  having  before  it  aU  the  partiea  concerned^  oughi 
not  to  dUc'iarge  the  maker  altogether,  nor  to  turn  over  the  assignee  to  a  suit  at  hw 
against  the  payee,  but  shoqld  decree  against  the  latter,  in  the  jSrtf  instance,  that  he 
pay  the  amount  of  the  note  to  the  assignee  and  the  costs  at  law;  and  liber^  should 
De  reserved  to  the  assignee  to  apply  to  the  Court  to  dissolve  the  Injunction  as  to 
the  maker  for  so  much  of  the  said  debt  a*  he  may  not  be  Me  te  recover  Jl-^m  ikt 
payee;  in  which  case  a  dec^ee  ought  also  to  be  rendered  in  favour  of  the  muker 
against  Uie  said  payee,  for  so  much  thereof  as  he  may  be  compelled  to  pay  as  afore- 
said. And  the  deo^e  shonld  farther  direct  that  the  action  at  law  in  nivoar  of  ite 
aiMifnee  against  the  payee,  if  any  be  pending,  be  perpetually  injoined,  except  as 
tn  the  costs. 

4.  In  such  case  the  payee  should  pay  to  both  the  other  parties,  their  coett  in 
Chancery,  and  in  the  Court  of  Appeals,  upon  an  appeal  taken  by  himself  sad  the 
atiignee;  in  the  decision  c^  whion,  bath  the  other  parties  tubetantiatty  prevoH 

5.  A  Court  of  Equity  may  decree  in  lavoor  of  9fM  defendant  againttatmtimt  m  a 
case  where  the.  same  decree  operates  in  fiivour  of  the  Cemplainant,  by  sulgactii^ 
in  the/rff<  inttance,  that  defendant  who  ought  mUimaiely  to  pay  the  debt. 
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idMa  ikfEMdaat,  bj  an  MModdl  BUI;  and  mother  Ib-     Mam^ 
Jwfictioii  was  awarded,  \o  restrain  and  injoin  bim,  his  ^^^/^^ 
agents,  Itc,  froni  proceedinf^  to  enforce,  hj  suit  or  other-  MMaltsd 
wim,  the  pajnmit  of  those  n^es.  '^'^ 

Twrmr  by  his  answer  said,  that  he  reretved  the  notes  Burd. 
in  <|aestion,  for  a  yaluable  consideration,  long  before  the 
Coort  had  awarded  an  Injunction  to  prohibit  their  col- 
lection, and  without  knowing  that  there  was  any  equity 
against  them;  and  «<  is  advised  that  there  can  be  no  set- 
•*  oflT  or  equity  against  a  note  negotiable  at  the  Banks  of 
«•  Virginia.** 

The  equity  in  the  Bill,  against  the  defendant  M*Md 
anbf,  was  fully  supported  by  testimony. 

The  Chancellor  made  the  Injunctions  perpetual;  re- 
serving, however,  to  the  defendant  Turner  the  liberty  of 
proceedins;  at  law,  for  the  recovery  of  the  amount  of  the 
notP5^  against  the  other  defendant;  and  decreed  farther 
that  the  defendant  MMd  pay  to  the  plaintiff  his  costs. 

From  this  decree,  both  the  defendants  appealed. 

May  for  the  appellants. 

Leigh  for  the  appellee. 

Tlic  following  was  this  Court's  opinion,  delivered  by 
Judge  Roane. 

The  Court  is  of  opinion  that,  as  between  the  appel- 
lant M'J^riel  and  the  appellee,  the  latter  is  entitled  to  re« 
cover  back  tlie  amount  of  the  notes  in  controversy;  on 
the  principle,  and  for  the  reasons,  on  which  relief  was 
given  by  this  Court  in  the  case  of  Snelsan  v.  Franklin. 
As  between  the  appellee  and  the  appellant  Turner^  how- 
ever, the  former  as  well  as  the  said  M^J^iel  is  responsible 
for  the  payment  of  the  said  notes  to  the  said  Turner; 
tiiey  having  passed  into  his  hands,  and  being  placed  on 
the  footing  of  foreign  bills  of  Exchange  by  our  statutes 
made  in  relation  thereto:  and,  both  these  parties,  so 
liable  to  the  demand  of  Turner,  being  before  the  Coui*t, 
the  Court  is  of  opinion,  that  a  decree  ought  to  have  been 
rendered  in  his  favour,  subjecting  the  appellant  M*Jnelf 
in  the  first  instance,  to  the  payment  of  the  said  notes;  he 
being  the  principal  debtor.  The  decree  before  us  is 
flierefore  erroneous^  so  fSur  as  it  di$charge$  the  ai^iellee 


did  ehprtme  Cmtrt  tfJfypeaU. 

ICabiv,     bj  porpetuting  the  injonctum  as  to  him:  it  is  also  «r« 
.^^^^^^   itHieous  in  tumiog  over  the  appellant  Turner  to  a  suit  at 
li«Niel  and  ^^  against  M^J^ielf  instead  of  decreeing  against  him  in 
''^^^r^r    the  first  instance.    The  opinion  of  the  Court  therefore  is, 
Baird.      that  a  decree  ought  to  be  rendered  in  favour  of  Turner 
against  the  appellant  M*J\/iel  for  the  amount  of  the  said 
notes,  vdth  interest  and  the  costs  at  law;  and  that  libertj 
be  reserved  to  the  said  Turner  to  apply  to  the  Court  of 
Chancery  to  dissolve  the  ii^junction,  as  to  the  appellee, 
for  so  much  of  the  said  debt  as  he  may  not  be  able  to  re- 
cover from  M*^iel;  in  which  case,  a  Decree  ought  also 
to  be  rendered  in  favour  of  the  appeUee,  against  the  ap« 
pellant  Jf< AYe{,  for  so  much  thereof  as  he  may  be  compel- 
led to  pay  as  aforesaid:  and  tliat  the  action  or  actions  at 
law,  now  pending  against  the  appellant  M'^Mel,  in  &- 
vour  of  the  other  appellant,  if  any  such  there  be,  be  per- 
petually injoined,  except  as  to  the  costs  thei-eof. 

In  thus  decreeing  in  favour  of  one  defendant  against 
the  otherf  we  not  only  decree  substantially  in  his  favour, 
by  subjecting  in  the  first  instance  to  his  claim  another 
defendant,  and  giving  him  an  immediate  decree  against 
him,  but  we  also  decree  in  favour  of  the  plaintiffs  by  in- 
terposing, between  him  and  Turner,  that  defendant  who 
ought  ultimately  to  pay  the  debt 

The  decree  is  to  be  therefore  reversed,  and  the  cause 
remanded,  to  be  finally  proceeded  in  pursuant  to  the 
principles  of  this  Decree;  and,  both  the  other  parties  hav- 
ing substantially  prevailed  against  the  appellant  .V^JVIiel, 
he  is  to  pay  the  costs,  as  well  in  this  Court,  as  in  the 
Court  of  Chancery. 
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Decided 

Early  against  Owen.  1819. 

THIS  was  an  action  of  debt,  in  the  Superior  Court  .  i-  ^  ff- 

,         ti9n  of   debt 

of  Montgomery  County,  upon  a  three  months'  replevy  m^y  be 
bond  given  upon  a  distress  for  rent    The  condition  of  '^"^'^^L'*^" 
the  bond,  (which  bore  date  the  21st  of  September  1812,)  months'  re- 
stated that  the  distress  was  levied,  for  the  obligor  Jaco-  g^^^^^» 
bus  Earl'f»  failing  to  pay  the  rent,  amounting  to  lOOL  it  give  bmck 
with  interest  thereon  since  the  Q5th  December  1811,  andjj^^^ 
costs  amounting  to  Sl2  92  Cents;  that  he  had  tendered  the  rerube-^ 
Thomas  Watterson  as  security  for  the  payment  of  Hu  ^^^^ 
abcroe  sums  at  the  end  of  three  months;  on  which  the  pro-  merehr  from 
perty  disirwied  was  restored  to  the  debtor;  and  the  obli-  ^  y^^^ 
cation  was  to  be  void  on  payment  of  the  said  Rent,  with-  which  cir- 
in  three  months,  with  the  interest  and  costs  a/oresaidf  to  the  Court 
flie  obligee  Thomas  Owen,  his  heirs  or  assigns.  to^^ink!"^ 

The  declaration  was  in  conformity  with  the  bond.— xDAkes  itnot 
The  defendants  craved  ojfer,  and  demurred  generally;  J^^^^^^® 
whereupon  issue  in  law  was  joined.  Tlie  Superior  Court  statute. 
overruled  the  demurrer,  and  entered  judgment  for  the  ^^79^  e^lit, 
plaintiff,  for  the  penalty,  to  be  discharged  by  the  payment  p'H  1^3  8c 
of  loot,  with  lawful  interest  from  the  25th  day  of  De-  i.&R.codc 
eember,  1 811,  'till  paid,  and  g  12  92  Cents,  and  thej^  isi^»  c- 
costs.      From  which  Judgment,    the  defendant  Early  \oi,  i.p. 

8tanard  for  the  appellant  &c.  1  Caa 

Ldgh  for  the  appellee.  ^'^f^^S 

Judge  RoANB  pronounced  the  Court's  opinion.  Hoben  &<;. 

The  Court  is  inclined  to  tiiink  tiiat  tiie  bond  declared  ^^^'''n^ 
on  in  this  case  is  not  a  good  bond  under  the  statute;  in  243;  ffewief$ 
this;  that  it  gives  back  interest  from  the  time  when  the  iLng,  1 


roit  became  due,  and  does  not  merely  commence  that  in-  ^^^  ^^* 
te-est  from  the  date  of  the  Bond.  But  it  is  unimportant 
whether  it  be  good  as  a  statutory  bond,  or  not  In  either 
CAAe,  an  adion  lies  upon  it,  according  to  the  uniform  de- 
cisions of  this  Court  The  giving  a  summary  remedy 
by  motion  does  not  annul  the  pre-existing  remedy  by  ac- 
Honf  but  either  may  be  pursued  (in  relation  to  a  good 
statQtoi7  bond)  at  the  election  of  the  party.    With  res- 
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pect  to  the  back  interest;  as  the  bond  stipulates  for  U^m 
payment,  and  ttiere  is  certainly  notliing  uiyust  in  the 
stipulation^  the  Court  sees  no  objection  to  its  reoovcrj 
in  this  action,  and  affirms  the  judgment 


ma^mt,  Taliaferro  against  Gatewood. 

1819. 

^^  Ahke  Gatewood  brought  asiumpiit  in  the  County 
whole  pro-  Court  of  Caroline  against  John  Taiiqferro;  setting  forth 
^^^nwl*"  ^^  declaration  that  the  defendant,  on  the  22d  day  of 
jrer  to  evi-  October  1804,  assigned  to  her  a  writing  obligatory,  «f 
derthe^c^^  certain  John  Baylor  to  the  said  defrndant:— (describ* 
trol  of  tihie  ing  it^)  that,  by  tlie  said  assignment,  the  defendant  b^- 
whom  the  ^^^^  bound  to  the  plaintiff,  that,  in  case  the  amount  <f 
WA  ^IcT^  ^^  ^^  obligation  could  not  be  recovered  of  the  said 
by  imsiMke' John  Baylorf  she  the  said  flainiiff using  due  diligence  to 
or  other-     recoYcr  the  same,  that  tlien  tlie  said  defendant  nkmM 

wise,  a  mate'  ' 

rial  &ct,  on  make  good  the  same,  and  pay  the  amount  thereof^  to  tte 
pi^t  in  b-  pl^tiff: — that,  subsequent  to  the  said  assignment,  (witb> 
sue  depends,  out  saying  k^Am, J  she  instituted  a  suit  thereupon  in  the 
ti^e  Cw#  District  Court  of  Fredericksburg,  which  she  duly  — ^^ 
jwUdaUy      cuted  Until  the  11th  day  of  May  1808,  when,  the 

inuno9  to  eX' 

ift»  be  omit.«/bAfi  Baylor  having  departed  this  life,  a  scire  Jacia$y 

^JJJ^'^'jt  ordered  to  be  issued  against  Thomas  R.  Bootes  adndkiis- 

ou^t  to  betrator  with  the  Will  annexed;  and  the  said  sdre  fmas 

loouncertJn^^  regularly  returned  executed;  that,  afKerwards,  at 

fo  a  judr  the  final  hearing  and  trial,  it  was  found  by  the  Ymlict 

j^en  theretof  a  Jury  that  the  said  Thomas  R.  Bootes  had  ftilly  ad- 

on;  and  this,  ministered,  and  had  not  then,  nor  on  the  day  of  the  coor- 

lUKMi  an  ap-  *      ,  , 

peal  taken  mencement  of  the  said  suit,  nor  at  any  time  thereaflerv 

h J  either  pn-^^j  assets  to  pay  the  said  debt;  and  therefore  it  was  c«li- 

sidored  by  the  Court  that  the  plaintiff  take  nothing,  &e; 

tion^by^Ae^y  reason  of  which  premises,  the  defendant'  assignoor  of 

aaaignee  a- 

tiff  produce  atittA- 

:  ODMgOt^   UHWIIK 

the  time  when  the  declaration  wai  filed,  but  not  the  date  of  the  Writ,-  and  tHe  dete- 
dant  demur  to  the  eridence;  the  Court  not  interfering  nor  requirini^  a  eaUf  t)f  pe 
Writ  to  b«  producedj  such  demurrer  ahould  be  tetaaideyandatwRJrvdfiriimawnr 
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said  oMij^tkm  became  bound  to  pay  to  the  phdntiff  ttrt     *!]??» 
amount  thereof,  with  Interest  and  the  costs  of  the  said 


.  iQit;  and  the  said'defendant,  being  so  liable,  did  in  con-  T«fitfem> 
sideration  thcr^f  assume,  &c.  6«teii)«A 

At  the  tfial,  on  the  plea  of  turn  asgumpsit^  the  plaintiff^ 
to  support  the  issue  joined  on  her  part,  offered  a  trans- 
cript of  the  proceedinj^s  in  the  said  suit,  brought  by  hef , 
as  assignee  of  the  writing  obligatory  aforesaid,  against 
John  Baylor  the  obligor;  which  transcript  shewed  that 
the  declaration  in  that  suit  was  fled  on  the  ^th  day  of 
April  1807;  hut  the  date  of  the  Writ  previously  issued 
did  not  appear.  The  defendant  demurred  to  the  evidence^ 
and  spread  on  the  record  the  said  transcript,  the  writing 
obligatory,  and  the  assignment,  which  was  proved  to 
have  been  made  by  the  defendant.  The  plaintiff  joined 
in  demurrer;  and  the  Jury  found  a  conditional  verdict* 

The  County  Court  entered  judgment  for  the  defend- 
ant, which,  upon  an  appeal  to  the  Superior  Court  of  law, 
was  reversed;  that  Court  being  «  of  opinion  that  tiie  as^ 
**  signee  of  the  writing  obligatory  in  the  record  men- 
<<  tioned  did  use  due  diligence  in  endeavouring  to  recover 
'<  the  amount  thereof  from  the  obligor  and  his  represen- 
<<  tative  by  a  judicious  mode  of  prosecution;  and  that  a 
<«  want  of  doe  diligence  could  not  be  imputed  to  the  as- 
^  signee  from  a  failure  to  sue  the  obligor  at  an  earlier 
<<  period;  seeing  that  the  assignor  did  not  request  or  call 
**  upon  her  to  commence  such  suit,  and  that  no  evidence 
**  is  produced  by  the  assignor  Taliaferro  to  shew  that  an 
^'  earlier  prosecution  would  probably  have  been  more  ef- 
**  fectual  than  the  one  which  was  carried  on  by  the  said 
«  sasignee/^ 

The  Superior  Court,  for  these  reasons,  entered  judg* 
ment  for  the  plaintiff;  to  which  the  defendant  obtained  ^ 
writ  of  Supersedeas  from  a  Judge  of  this  Court. 
Stanard  for  ttie  appellant. 
Call  for  the  appellee. 

Judge  RoAins  pronounced  the  Courf  s  opinion. 
This  is  an  action  brought  by  the  appellee,  as  assigVN). 
tf  a  bondy  against  the  assignor,  on  1}ie  groand  of  net  be- 
ing able  to  recover  iVa  amount  firom  the  oUi|tor,  sMb^^ 
veiik  vf.  41 
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.^oe«b     ihe  had  used  due  diligence  to  recover  it  from  him.    Ismr 

,^^^^^^  was  joined  on  the  plea  of  turn  assumpsit;  and  the  qnestioa 

Talialtno  whether  due  diligence  had  been  used  or  not,  is  directly 

^^y^    in  issue  between  the  parties    It  is  that  •question  upon 

^iiich  the  decision  of  the  cause  is  entirely  to  turn. 

At  the  trial,  a  donurrer  to  evidence  was  tendered  bf 
the  defendant,  and  joined  by  the  plaintiff.  The  demurrtr 
sets  out  a  record  of  a  suit,  by  the  appellee  against  Baylar 
the  obligor,  in  the  District  Court  This  record  states 
the  time  otjting  the  biU,  but  is  wholly  silent  as  to  that 
of  taking  out  the  writ,  although  it  is  evident  that  timt 
Epoch  may  be  very  important  on  the  question  in  issas 
between  the  parties.  On  thaiDemurrer  a  Jud^^ment  wai 
rendered  in  the  County  Court  for  the  defendant.  Had  it 
been  shewn  that  the  suit  had  been  instituted  at  an  earlier 
dayr  (as  doubtless  it  might,)  tlie  decision  on  the  demar* 
rer  might  have  been  different.  The  Judgment  of  the 
County  Court  was  reversed  by  the  Superior  Court,  and 
judgment  rendered  for  the  debt. 

It  is  a  principle  that  **  the  whole  proceeding  upon  a 
Demurrer  to  Evidence  is  under  the  control  of  the  Judge, 
before  whom  the  trial  is  had;''  Chbson  v.  Hunter^  fi  A 
BL  rep.  208;  so  the  notes  of  the  testimony  are  taksn 
down  by  the  Judge  or  his  associate,  and  signed  by  Coun- 
seL  Bauer's  JVl  P.,  did;  5  Bac  468.  If  that  be  tine 
case,  the  Court  should  require  that  fact  to  be  stated  m 
the  Demurrer,  on  which  alone  the  point  in  issue  must  die* 
pend,  and  which  the  Court  judicially  knows  has  aa  vji* 
istence.  The  Court  judicially  knows  that  every  d^dir 
ration  is  founded  on  a  Writ,  and  that  the  latter  is  prior 
in  point  of  time  to  the  former.  If,  owing  to  mistake  m 
other  causes,  this  material  fact  be  omitted,  without  wUdk 
the  merits  of  the  case  can  not  be  decided,  and  (Aol  thit^ 
the  drfault  of  the  superintending  tribunal,  (the  Coov^ 
it  ought  to  be  corrected  for  the  sake  of  justice,  and  mk 
the  principle,  that  it  is  incident  to  a  Court  to  dHneGt  itfli 
own  errors.  If  a  Court  has  power  to  set  aside  n  mm 
agreed,  which  is  the  act  of  the  jMir^,  or  a  spedal^w** 
dkt,  which  is  the  act  of  the  Jury,  because  they  oiait  ta 
find  fkcts  material  to  the  decisicm  of  the  point  ia 
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it  would  seem  to  hare  that  power  a  fortiori  in  ttie  caae  f  5*5*» 
befiyre  us;  in  a  case  in  which  the  fault  is  in  some  sense  it^s  .^^s^,,^ 
own.  But  this  point  does  not  rest  on  general  reasoning.  TkEsfen* 
It  is  laid  down  in  the  case  of  Codtsedge  v.  Fan$haw,  JT  . 
fDougL  lS2fJ  that  the  reason  of  resorting  to  a  Demur- 
ter  to  Eridence,  is  **  because  the  Jury  may  refuse  to 
ind  a  *^  special  verdict,  and  tiien  the  facts  never  appear 
^  of  record;  but  that,  whether  the  case  conies  before  the 
^  Court  on  a  demurrer  to  evidence,  or  a  special  verdict, 
^  tbe  law  is  the  same:*'  that  is,  as  we  presume,  the  ne^ 
meearif  facts  must  be  shewn  in  the  former  case,  as  well 
as  in  the  latter.  The  case  before  us  being  of  a  record, 
in  which,  it  is  judicially  known  to  the  Court  that  a 
Writ  existed,  and  preceded  the  filing  of  the  bill,  our  de- 
cision will  have  no  effect  as  to  cases  in  which  ulterior 
evidence  may  or  may  not  exist,  and  in  which  it  is  not 
certainly  known  to  the  CouK  that  it  does  exist.  In  such 
cases,  the  party  must  abide  by  the  testimony  he  has  ex- 
hibited. But,  in  this  case,  the  Court,  for  it's  own  sake^ 
and  in  order  to  ^t  at  the  real  merits,  should  have  called 
for  a  fact,  which  it  judicially  knew  had  existence,  and 
for  want  of  which,  a  decision  contrary  to  the  right  of 
tbe  cause  may  have  taken  place. 

Tbe  Court  in  this  case  should  say,  as  it  has  often  said 
in  relation  to  special  verdicts,  and  as  it  did  in  relation 
to  an  agreed  case  in  Brewer  v.  Opie,  1  CaU  214,  tkni 
the  same  were,  respectively,  too  uncertain  for  a  judge- 
ment to  he  given  thereon*  It  ought  to  say,  as  was  said, 
in  eflbct,  in  the  case  of  Qiheon  v.  Hunter  in  the  House  of 
Lords  in  England,  (2  JET.  BL  ^or,)  that  this  demurrer  has 
keen  oo  negligently  framed  that  there  are  not  the  neces- 
8ai7  facts,  on  ivhich  a  judgment  con  he  founded.  It  ought 
to  say,  as  was  said  in  the  last  mentioned  case,  that  a  ve- 
nhre  de  novo  ought  to  be  awarded,  because  <<  the  Ueue 
**  joined  hehveen  the  parties,  in  effect,  has  not  heen  tried.** 
It  has  not  been  tried  by  the  Jury,  owing  to  it's  transla^ 
Hmt  to  the  forum  of  the  Court  by  the  demurrer;  nor  hf 
tte  (Jourt,  for  the  want  of  the  neceesary  focts  whereon  to 
ground  Ws  decision.  In  this  case,  tiierefore,  as  in  ttat, 
awl  io  the  case  of  Wright  v.  Pindar  quoted  iu  it,  the  I>e- 
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Bmrrer  sboiild  ke  set  asidfis  aad  a  i^<ntir#  i$  M0f 
awarded. 

The  Judgmmts  of  both  Courts  are  tbereforo  to  be  ra* 
versedf  the  demurrer  to  evidence  set  aside,  and  a  * 
it  ncrv  awarded.  We  do  not  regret  that  the 
thus  goes  off  without  a  decision  on  the  merits.  Tim 
points  embraced  in  those  merits  are  yttj  im|iorta«|f 
and  we  hope  may  hereafter  receive  the  considentiom  of 
%fMer  Court 

Judge  CoALTSS»  dissenting,  delivered  the  bUowteg 
(isparate  opinion. 

The  first  important  question  in  this  case  bt  whetheiw 
qpon  the  state  of  the  evidence  given  for  the  platntiff*  it 
was  competent  to  the  defendant  to  insist  upon  the  ivij 
being  discharged  from  giving  a  verdict,  by  demurrl^K 
to  the  evidence,  and  obliging  the  plaintiff  to  jei«  ia  4t- 
murrerf 

The  evidence  offered  by  the  plaintiff,  exc^  fsmU 
that  the  appellant  assigned  the  bond  to  her,  was  the  r^ 
eord  of  the  suit  which  she,  as  assignee,  had  ptiwittfiitsi 
against  the  obKgor  and  his  administrator.  This  pffuaeiit 
ed  a  naked  case,  unaccompanied  by  any  circunutmaoei^ 
on  either  side,  other  than  those  appearing  in  the  recoH^ 
of  a  dday  by  an  assignee  to  siae  for  upwards  of  tivo 
years  after  the  assignment;  and  the  questfon  fcr  At 
Court  to  decide  was  wheth^  sneh  dsligr  exeaeratei  tha 
aasigBor? 

It  is  SMd,  however^  thattfae  record  in  ikmc^miBii^ 
t»cM^  as  it  begins  with  the  «ing  of  the  dedanttommsi 
ibews  that  the  party  bad  been  arrested  on  a  writ  1 
fare  issued;  and  asthiswrit  may  have  bectt  anil 
part  of  the  plaintiff's  proof,  as  there  may  havet  I 
rioH9  writs  of  eapiM,  0lius,  pinriM,  te.,  it  mny  h»th| 
Inotflmt  the  suit  was  instituted  long  b^ore  the  il«m«f 
ttie  4eol«rationr-4hatthe  Court  who  pmnonnoed  ^IflP 
on  this  demurrsr  jodkiaNy  knew  this  possibUi^*  mM 
ttawfere  the  evideiica  wan  so  incomplete  and 
that  no  judgment  could  be  given  in  the  case^  andni 
4$  ii#vir^ghttsb)ifebeaaiiwai«ded. 
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Mj  rtr— g  imycaoion  is  that,  if  tbe  dale  of  the  Writ 
ipfta  really  material  to  the  party,  (as,  from  the  certificate 
of  tiM  Cterk  relaiire  thereto,  but  which  m  no  part  of  this 
record,  I  imeline  to  think  it  was,)  and  if  the  party,  by 
ike  neglect  of  the  Clerk,  in  not  giving  the  whole  record 
from  Ite  emanatioa  of  the  Writ,  was  taken  by  sarprise, 
(as  I  think  also  probable,)  her  remedy,  when  on  the  ar- 
gument of  the  demurrer  this  defect  appeai*ed,  was  a  mo- 
tiea  for  a  new  trial  to  the  Court  who  tried  the  cause, — 
ThiB  course  surely  would  have  been  more  proper,  than 
te  have  insisted*  in  that  Court,  on  a  defect  in  her  own 
evidence  as  a  j^und  why  the  Court  shouM  not  hare 
proceeded  to  a  jud^ent  on  the  demurrer* 

If  the  party  did  not  choose,  however,  to  insist  on  ei* 
Hier  of  Ikese  matters  in  the  County  Court,  or  to  urge 
the  latter  in  the  Superior  Court  of  law,  was  it  the  duty 
of  those  Courts,  ex-^ffidB^  <h>  is  it  within  the  power  of 
this  Court,  when  the  point  is  made,  to  say  that  this  de- 
£oct  in  tbeplaijvtiff's  own  testimoery  renders  it  impossftle 
that  jodgment  should  be  given  in  the  case? — What  is  the 
ol^ieci;  and  nature  of  a  demurrer  to  evidence? — ^The  ob- 
jsct  of  it  is,,  as  ia  a  ^lecial  verdkt,  or  case  agreed,  to 
fiuhnit  the  law  arising  upon  the  (acts  of  the  case  to  the 
Court,  and  not,  by  blending  it  with  the  (act,  to  siriteit 
the  whole  to  Ao  Jury. — ^The  demurrer  toe  has  this  ad^ 
vaatacpe^  that,  whereas  the  Jury  may  not  agree  to  findia 
speeiid  verdict,  the  case  may  be  withdrawn  from  them 
withoatthis  hazards — ^The  nature  of  a  demurrer  the*;  is 
Mt  te  ittvest  the  Court  with  the  trial  of  the  fad^The 
ezisteace  of  the  facts  in  proof  to  the  Jury,  or  such  as  they 
maj  {airily  in&r  from  the  evidence  brfore  them,  must  be 
ttiiaitted;  and  Aea  the  demurr^  to  e^dbnce  »,.  m  il^ 
iMMar^  Ukea  demnnrer  to  a  declaration  or  plea.(a)— -In  (a)3  m 
the  fattar  case,  the  dmarrantsays,  admitting  the  truth  ^^  ' 
of  mhat  b  slated  in.  your  declaration  or  plea,  yen  have^ 
vm.  cause  oi  aetbn,  or  your  defence  is  not  goodw-.The 
party,  bewever,  whose  Asclaration  or  plea  is  thus  dbmur* 
red  to»  would  not  be  heard  to  say  that  the  Court  could 
net  give  judgment  Lathe  case  because  the  ^^daration  or 
plea  shews  that  poi$ibhi  a  cause  of  action  or  a  good  de* 
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fence  may  exist,  altho'  it  is  not  stated  so  as  to  crail 
against  the  demurrer. — So,  the  party  demurring  to  Hm 
evidence  says,  admit  this  to  be  true  in  ifs  full  exte&ty 
yet  it  is  insufficient  in  law. — Can  the  party  offining  the 
evidence  say,  true  it  may  not  be  sufficient,  but  I  i» 
enough  to  shew  that  there  is  other  evidence  which  nmf 
be  sufficient,  and  tl^refore  the  Court  can  not  give  jvdg* 
ment  against  me? 

In  Qibson  ^  Johnson  v.  Hunter ,  2  H.  Bl.  206,  (to  wludi 
I  would  solicit  the  attention  of  the  Bar,  as  aflfording  tte 
clearest  and  most  unobjectionable  courseto  be  pursued  to 
relation  to  demurrers  to  evidence,  a  subject  which,  in  tliis 
country  at  least,  is  one  of  no  little  perplexity,)  it  is  said 
that,  <'  if  a  matter  of  record,  or  other  matter  in  writing 
«  be  offered  in  evidence  in  maintainance  of  an  issue  jcui* 
<'  ed,  the  adverse  party  may  insist  on  the  jury  being  dit« 
**  charged  from  giving  a  verdict,  by  demurring  to  liieevi- 
<<  dence,  and  obliging  the  party  offering  the  evidence  to 
«<  join  in  demurrer.** — Me  is  obliged  to  join  in  demurreiv 
**  because  there  can  not  be  any  variance  of  matter  in  writ" 
<<  tii^.''-— <<  Parol  evidence  too  is  sometimes  certain,  and 
fi  no  more  admitting  of  any  variance  than  a  matter  itt 
^<  writings  but  it  is  also  often  loose  and  indeterminate*  md 
^*  often  circumstantial^*    The  case  then  goes  on  to  shew 
how  evidence  of  this  latter  description,  and  even  where 
it  is  merely  drcumstanHalf  may  be  demurred  to;  viz.  by 
the  demurrant  admitting  the  existence  of  tiie  fact,  tte 
evidence  of  which  is  loose  and  indeterminate,  or  of  Itat 
which  the  circumstances  offered  in  evidence  conduced  to 
prove. 
In  this  Country,  according  to  our  practice,  and  alalia 
i)  JhuH.  ^  '  understand,  in  England,  CbJ  when  the  evidence  to- 
such  as  certainly  to  warrant  a  jury  in  inferring  a  psoii^* 
cular  bet,  the  Court  will  consider  such  fact  as  ai 
by  the  demurrant;  but  certainly  the  better  plan  is 
recommended  in  the  case  from  fimry  Madc^one  abova 
cited,  to  have  the  facts,  arising  from  the  inflnmiees  Mi- 
circumstances,  stated  and  admitted  of  record,  taderHto' 
control  of  the  Court,  who  wiH  see  that  nothing  dMO  tosr- 
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iBsMed  on,  wfaidi  the  Jury  might  not  properly  isrer  (h>in    Mimei, 
tbe  fiurts  before  them.  n^-v-^ 

The  evidence  in  that  case  was  of  this  last  description,  Taliafeno 
that  is,  drcumMtantUU;  and  the  Judges  certified  to  the  ^- 
Lords,  that  it  v/as  not  competent  for  the  party  to  demur, 
and  discbarge  the  jury  from  giving  a  verdict,  without 
dtstMcfly  admitting  upon  the  record  every  fact  and  even/ 
condMMioniohich  the  toidenee  given  for  the  plaintiff  eon- 
imetd  to  prove. 

In  liie  case  before  us,  however,  the  evidence  is  of  two 
kinds: — Arst,  the  record:  to  this  the  defendant  could  not 
object  as  improper  to  go  to  the  Jury:  had  he  made  tiie 
dhgection  to  it,  now  set  np,  nnd  the  plaintiflThad  waived 
the  benefit  of  the  proceedings  prior  to  the  filing  tiie  de- 
daratiiHi,  and  had  chosen  to  rely  on  such  a  record  as 
would  clearly  have  been  a  full  record  in  a  Court  of  error, 
the  objection  could  not  have  been  sustained.  It  was  then 
legal  evidence^  and  was  offered  to  the  Jury.  The  second 
kind  of  proof  was  parol;  the  assignment  was  proved  by  a 
Witness;  and  this  is  admitted. 

What  was  the  defendant  to  do?  He  must  either  sub- 
mit both  law  and  fact  to  the  Jury,  have  a  special  verdict 
foand,  or  demur  to  the  evidence.  He  chose  the  latter. 
This  he  had  a  right  to  do.  If  he  had  not  done  so,  the 
plaintiff*  had  a  right  to  submit  the  law,  and  the  facts  thus 
in  proof,  to  the  Jury,  and  the  Court  could  not  say  that 
the  case  should  not  go,  on  those  proofs,  to  the  Jury,  be- 
cause, peradventuref  the  party  might  make  his  proofs  bet- 
ter. If  the  Court,  in  that  stage  of  the  case,  could  not 
have  prevented  the  plaintiff  from  proceeding  against  Ihe 
defiNidant  with  her  proofs  so  oflfbred,  or  if  the  plaintiff*,  in 
&at  stage  of  the  cause,  could  not  have  prevented  the 
defbndant  from  availing  himself  of  the  want  of  sufficient 
proof  of  diligence  in  prosecuting  that  suit,  and  obtaining 
a  verdict  in  his  favour  on  the  evidence  so  offered,  and  if 
her  only  remedy  would  have  been  to  move  for  a  new 
trial,  (on  the  ground  of  surprise,)  after  the  verdict; 
neither  could  she,  tiien  or  now,  prevent  the  defendant 
from  demurring,  and  having  the  fbll  benefit  of  that  de- 
swrer;  nnksa  by  a  motion  for  a  n<ew  trial,  which,  before 
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Mai^,    jud.ipnent  on  the  demurrer,  it  might  haye  been  ounwptJlMJt 
for  her  to  make,  as  above  suggested. 

If  such  must  have  been  ttie  course  in  the  Court  trying 
the  cause,  the  same  must  he  pursued  here;  with  this  exi 
ception,  that  such  motion  for  a  new  trial 'cannot  be  niaile 
here. 

This  question,  however,  being  in  the  opinion  «f  the 
other  Judges  with  the  appellee,  in  conseqnence  of  whlck 
B.  venire  (ie  noro  must  bo  awarded,  no  opinion  wiH  bf 
given  on  the  demurrer. 


Alexiuoder's  Heirs  against  Coleman  bmA 

Decided,  Wifi> 

1819. 

1.  Upon  a  ^  B^l"  ^"  Chancery  was  exhibited  in  the  County  Gout 
Bill  for  par- of  Loudoun,  in  August  1795,  by  James  CaUman^jr^  and 
hnd?  a  p^r-  Bonnoh  his  wife,  against  Jokmtou  CUvelarndf  Omrgf 
^  ^^^ui  ^^^^^'  *^^^  Bmgh  and  John  JiUxander,  for  purtitii* 
thereof  by  of  certain  landa  devised  by  James  Cleveland,  £ELther  «f 
b^bT^^e'  ^^^  ^^^^  plaintiff  and  of  the  defendants  Ja/miUm  ««1 
€meofthe  Oeorge  Clevelands^  also,  for  the  purpose  of 
fof^^^.  from  tlie  defendant  Mexander,  a  surrender  of  title  < 
pone  of  ob-  and  a  conveyance  of  part  of  the  lands  in  questioin  vbfqik 
wndef  oT*'  ^'^  claimed  by  adverse  title;  and  for  general  relief^  .■ 
tiUe  deeds.  In  September  180S,  the  County  Court,  on  conaid^pvr 
anceo/wX  tioB  oi  the  Bill,  Answers,  <'  DepositiiMis  and  Exbibiteiii 
A?^>  ^^     '^  ^  ^^^'  ordered  and  decreed^  tliat  certain  DoeA|.4f 

Court  de-  ^     ^   ■ 

eree  agrainst  him«  that  the  said  deeds  «be  set  aside  and  declared  void,^! 
**  that  me  title  of  the  complainants  to  the  lands  in  the  bill  mentioned,  l>e  tfeT  ' 
and,  by  content  of  partieo,  the  cauoe  i^e  continued  a»  to  the  other  ^^fenJtmHf 
f^ether  such  decree  be^no^  or  interlocutory  at  to  him? 

3.  i^u^erct  whether  an  appeal  cannot  be  tal^n  ae  of  right,  from  a  decnt  \ 
final  €Uto  one  of  the  defendants,  whose  claim  is  adverse  to  that  of  the^Mii 
mUthe  other  d^fendmue  as  to  wA«m  the  cauae  it  oontinaedinGoiirtf(l) 

(1 )  Note.  As  to  the  rig^ht  of  appeal  from  interlocutory  deo^ed^  *^ 
Acts  of  1815,  c.  8.  §  1,  2.  J;  1806,  c.  33.  §  3;  R.  9«de  of  100^  ei  4k* 
%  4tf>  5#,  57.  Vot  Ut  p.  30r-^. 
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<(  Lea^e  and  Rdea^  from  WiUiam  ElUott  to  John  Eough,    l^«e^. 
<<firom  John  Bough  to  Samuel  Butcher ^  and  from  John  ^^^^^^^^ 
**  BiUcher  tlie  heir  at  law  of  Samuel  Butcher  to  Hie  de-  Alexander's 
^  fendant  Join  Mexander^  so  far  as  the  same  were  in-      ^*^ 
extended  to  convey  any  title  to  the  land  in  the  Bill  men-Colemaaand 
^tionedy  to  the  several  grantees,  be  set  aside,  and  de-  ^' 

^  dared  %'oid,  as  to  the  effect  aforesaid;  and  that  the 
•«  tide  of  the  CompUdnanti  to  the  lands^  in  the  said  Bill 
^  mentioned,  be  quieted:  and,  fry  consent  ofpartieSf  it  was 
^<  ordered  that  the  cause  be  continued  as  to  the  other  d^n- 
^daiits.^^  From  which  order  and  decree,  the  defendant 
Alexander  appealed  to  the  Superior  Court  of  Ch^cer/ 
for  the  Richmond  District 

On  the  20th  of  February  1811,  Chancellor  Tatjlob 
pronounced  the  following  Opinion  and  Decroe  in  the 
cause. 

**  In  Mackej  v,  Toung  and  Wife^  it  was  my  opinion 
« that,  where  a  decree  took  from  one,  and  gave  to  ano- 
«*  then  the  whole,  or  any  part  of  the  subject  in  contro- 
<*  versy,  it  should  be  so  far  regarded  as  final,  that  an 
<«  appeal  might  lie  to  tliis  Court;  but  the  Court  of  Ap- 
<«  peals  decided  otherwise;  and  therefore  the  appeal  in 
^<  t^at  case  was  dismissed:  and,  for  the  same  reason,  the 
"  appeal  in  this  case  must  be  dismissed:  for  this  is  not 
^a  stronger  case  than  that  of  Donald  against  Muh, 
**  which  went  from  tliis  Court  to  the  Court  of  Appeals. 
•*  In  that  case,  Mish  filed  his  Bill  in  this  Court  against 
^  JDonaldf  a  foreign  debtor,  and  attached  his  effects  or 
^  debts  here,  in  the  hands  of  several  garnishees:  the 
«<  cause  was  finally  heard,  and  decree  against  Donald^ 
^ibr  Hie  amount  of  the  plaintifl^s  claim,  with  directions 
«<to  all  the  garnishees  hutone^  to  pay  the  sums  in  their 
M  hands  towards  satisfaction  thereof;  and  liberty  was  re^^ 
^  serv^  to  the  plaintiff,  in  the  event  tliat  it  should  be 
«^  necessary,  to  resort  to  this  Court  against  the  other 
^garnishee.  This  Courtf  it  is  admitted,  may  grant  ap- 
<'  peals  in  some  cases  from  interlocutory  decrees;  but  the 
^  Judge  in  vacation  granted  an  appeal  to  Donald;  and  the 
**  Court  of  Appeals,  going  upon  the  ground  that  the  de- 
-^  cree,  heoa»H  of  the  reservation,  was  interlocutory^  and 
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ifcwM  mOit  be  gfanted  bj  the  Judge  in  voMtiaOf  j 
<^  ed  the  appeal.  Now  that  case  wa9  as  final  as  this:  for 
<<  30ine  of  the  gai^ishees  paid  the  moaey  in  their  haiidlf 
**  under  executions  which  Issued  upon  the  decree  against 
<*  them;  and  yet*  if  Donald  could  not  appealy  they  coujfl 
*^  not;  for*  if  tlie  decree  had  been  Jlnalf  then  tlie  ameal 
«<  lay,  and  the  Jiidge  in  vacation  miglit  have  granted  it: 
<<  but  the  County  Courts  never  had  the  right  to  graot 
<«  appeals  fi-om  tlieir  interlocutory  decrees:  and,  sinq^ 
<<  this  decree,  according  to  the  case  of  Donald  v.  Jyiasb^  i» 
<*  interlocutory  and  not  final,  this  Court  can  not  enterr 
<<  tain  the  present  appeal;  for  the  Court  below  reserved  to 
^<  itself  a  control  over  other  parts  of  the  subject  of  the  suit, 
'<  besides  those  finally  decided  upon.  And  therefore  thk 
<<  Court  dotli  adjudge,  order  and  decree  that  the  present 
^'appeal  be  dismissed,  as  having  been  improvidontlj 
<<  granted;  with  this  direction,  that  the  cause  be  again 
<<  docketed  in  the  Court  below,  in  order  that  that  Court 
^<  may  proceed  to  a  final  bearing  of  the  same  in  all  xtfh 
«  p^t^.'' 

From  this  decree  an  Appeal  was  allowed^  on  petitMip 
to  the  Court  of  Appeals. 

Stanard  for  the  Appellants. 

Wickham  and  Call  for  the  Appellees* 

March  3 1st  1919,  the  Judges  delivered  their  Opinioip 
iiriatim. 

Judge  CoALTEB.  The  Bill  in  this  case  was  filed  lyr 
Coleman  and  wife,  to  have  partition  of  lands  between  tbi 
female  plaintifi*  ai|d  her  two  brothers,  Johnsm  an^ 
Qeorge  Cleveland,  agreeably  to  the  Will  of  their  fatbeci 
alledging  that,  though,  by  that  Will,  her  mother  was  eapr 
powered  to  divide  the  estate,  yet  it  was  intended  that  w 
equal  division  sliould  be  made,  which  was  not  done^  slip 
having  devised  tp  the  plaintiff  a  much  less  sbare;  wheive 
fore  an  equal  division  is  claimed. 

As  to  a  part  of  the  land,  however,  in  which  they  thq^ 
claimed  partition,  it  is  alledged  that  it  formerly  belonged 
to  one  WilUam  Elliott  who  sold  and  conveyed  it  ii^Mm 
Hongh;  but,  for  certain  reasons,  it  was  agreed  between 
them  to  rescind  the  contract;  after  whicb^  EUida  sold  and 
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cAf^T«d  to  Jame$  Clrceland  the  father  of  the  female     Ka^v. 

IftlQ 

plaintiff)  that  Hough  never  re-conveyed,  but,  on  the  con-  ^^..^^^ 
frary,  fraudolently  sold  and  conveyed  it  to  one  Butchetf  Alexftmtei^ft 
Kliose  son  and  heir  sold  and  conveyed  it  to  Alexander;      ^^^ 
wherefore  the  Bill  also  demands  a  delivery  of  the  title  OAkmknicbJ 
MMs,  and  a  decree  that  Alexander  shall  convey. 

As  it  regards  Alexander  then,  his  rights  were  equally 
in  conflict  with  those  of  the  female  plaintiff  and  her 
bratfaers*  Indeed,  if  she  should  be  found  entitled  to  no 
more  than  the  quantity  of  land  devised  to  her  by  her 
mother,  the  brothers  alone  would  be  interested  in  the 
dispute  with  him,  as  her  claim  could  be  satisfied  out  of 
file  other  moiety  hereafter  mentioned,  there  being  more 
tiian  enough  for  that  purpose.  The  answers  of  the  bro^ 
fliers  express  a  perfect  willingness  to  have  the  partition 
made,  in  such  way  as  the  Court  may  say  she  is  entitled 
to^  under  the  Wills  of  their  father  and  mother. 

It  became  necessary  then,  before  any  decree  for  parti* 
{fon^  that  the  subject  to  be  divided  should  be  first  ascer- 
tained. It  was  proper,  too,  that  this  should  be  settled 
dMnitively  and  finally,  if  possible,  as  a  re-adjudicatioh 
and  alteration  in  this  respect,  when  the  final  decree  for 
partition  is  about  to  be  made,  would  inevitably  require 
new  reports  and  allotments!  But,  in  this  particular  case, 
jBiiGh  final  decree,  as  to  tiiis  matter,  was  more  especially 
e^ed  for,  because,  as  I  understand  tiie  case,  IFiBuint 
m$d  Robert  EiRott  held  each  an  undivided  moiety  of  a 
ttnd  of  land,  of  whieh  WllUam  sold  and  conveyed  his. 
moiety  as  aforesaid^  and  ttie  legal  title  to  which  becama 
"^^ested  in  •fflexaii4er>— tiie  bOl  states  that  James  Clews 
iMtf  Hie  father  purchased  from  both  Robert  and  PPUliaik^ 
jmattf  and  so  became  entitled  to  the  whole  ti*act.  Sow, 
K  MeMmdei^s  titte  should  remain  firm,  tiien  a  partition 
il^Mld  first  be  necessary  between  tiie  female  plaintifi*and 
her  brotliers,  on  the  one  part,  and  Aleocander  on  the  othei^, 
flb  as  to  sever  the  moieties;  whilst,  on  tiie  otiier  hand,  if 
Us  claim  is  put  out  of  the  way,  the  whole  tract  could  Me 
Avided.  It  was  therefore  expedient,  if  not  absolutely 
iMcessary,  that  this  preliminary  question  should  be 
JhuMf  settled,  before  proceeding  to  decide  and  kdJuA; 
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Habcs,     th«  righto  of  the  parties  GlaiBiiBg  to  imve  partiliiii 
^^.^^^^  asioiigst  them  of  thU  8ub|ect 

i4«saadcr't     The  cause  was  therefore  heard  on  this  pointy  and  a 

^^^^      decree  pronounced,  that  the  deed  from  IftUmm  JStftol^  to 

O^hlftmiinand  Hbugb,  that  from  Hough  to  Butcher,  and  that  from  the 

^^      heir  of  Butcher  to  Jlexander,  so  far  as  those  deeds  em^ 

Tey  any  title  to  the  land,  be  set  aside,  and  are  declared 

void,  and  that  the  title  of  the  plaintiffs  to  the  land  in  the 

bill  mentioned  be  qnieted.    The  decree  then  proceed«|P— 

<<  and  by  consent  the  cause  is  continued  as  to  theother  de* 

fendantsJ^ 

This  decree  th^,  as  it  regards  Jlexaud^s  title  to  the 
land,  avails  as  much  to  quiet  the  other  defendants  as  the 
plaintiffs,  and  was  certainly  intended  to  be  final  and  con- 
clusive as  to  Alexander^  as  he  is  dismissed  from  the 
Court,  the  cause  being  continued  as  to  the  other  parties 
only. 

A  defendant  (I  apprehend)  may  be  sent  out  of  Court, 
as  well  when  there  is  a  decree  against  him,  as  w^ieo  these 
is  one  in  his  favour,  dismissing  the  bill  as  to  him: — the 
decree  may,  in  so  many  words,  put  him  out  of  Court,  oTf 
as  in  this  case,  may  do  it,  by  decreeing  against  his 
rights,  in  a  case  in  which  he  was  entitled  to  partition 
and  to  be  considered  even  as  a  plaintiff  if  Ms  ri]§^t8  had 
not  been  rejected,  and  continuing'the  case  omly  as  to  ike 
others,  so  as  to  give  him  no  longer  a  <lay  in  Court 

But,  if  the  decree  had  been  in  his  favour,  and  thelMll 
dismissed  as  to  him,  and  if  the  other  parties  could  have 
aj^aled  from  such  dismission,  as  I  think  I  can  shew 
not  only  from  reason  but  precedent,  then  I  think  it  fol- 
lows that  he  could  also  when  the  decree  is  against  him. 

Partition  ought  not  only  to  be  made  of  the  whole  snh- 
ject,  but  in  a  way  least  calculated  to  reduce  the  value  ef 
the  various  partsi  and  though  it  may  sometimes  hafipeii 
that  subjects  lying  detached  must  each  be  divided,  yet  it 
rarely  hi^ens  that  an  entire  tract  ought  to  be  split  into 
double  as  many  pieces  as  there  are  claimants.  The  sah- 
ject  to  be  divided  ought  therefore  to  be  ascertained  jit- 
fore  the  final  decree;  and  had  Mexander  been  dismi^8Qd 
firon  Court,  or  »  partition  made,  and  a  moiaty  deereed 
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Ifr  Ua^  how  omM  tlMse  partm  baTB  oioved  a  re*4ie^^    Haeciu 
«8  to  that  0101^9  so  as  to  ba?e  it  divided  amongst  then^  ..^^v^ 
witboat  bringiiig  him,  or  his  heirs,  in  case  of  his  death,  Aleztbdec^A 
which  has  hiqipened,  into  Comrt?    Hiis  (I  apprehend)    '  ^f^ 
Hmy  covld  have  done,  only  by  bill  of  reriew  and  sab«  oolemMiftiid 

wife 

ycBMU  Or  sappase,  in  this  case,  Mexander  had  not  ap- 
peftkd,  but,  on  the  final  hearing,  the  parties  bad  wished 
to  alter  the  deo-ee,  so  as  to  compel  him  or  his  heirs  to 
eanyey;  conldthey  have  obtained  such  amendment  with- 
attt  bringing  him  or  his  heirs  into  Court? 
*  Hie  case  of  €knne$  v.  Fnlcl^r,  which  I  beliere  is  not 
teportod,  and  the  case  of  BatPs  devisees  v.  BalPs  eocecutars 
mmd  widow f  5  Munf.  £79,  are  precedents  in  support  of 
ny  poaitimi.  The  former  was  a  suit  to  subject  mort- 
gaged slaves,  in  possession  of  Fvkher  and  others,  to  tbe 
payment  of  the  debt  for  wliich  they  had  been  mortgaged; 
aikl  the  Bill  was  dismissed  as  to  Fuleher.  The  plaintiff 
appealed*  This  was  necessary,  I  apprdiend,  not  only 
to  preserve  the  lien  on  those  held  by  Fukheff  but  to  sub- 
ject them  to  a  payment  of  a  due  proportion  of  the  debt^ 
ia  aid  of  the  ottor  defendants,  should  they  be  ultimately 
held  liable;  and,  altho'  the  question  as  to  the'finaltty  of 
Ae  decree  was  not  argued,  yet,  as  that  case  came  on  to 
bo  beard  shortly  after  the  appeal  in  this  case  was  grant- 
ed, the  point  was  not  unattended  to  by  me.  I  find  this 
munorandum  in  my  note  of  that  case.  «  But  is  not  this 
^an  interiocntory  decree,  the  case  not  being  out  of 
^  Court  as  to  all  the  parties?  See  Mtxander  v.  Coleman 
^  kc*9  now  depending,  on  a  similar  point.  I  wished  that 
^caae  ai^ed  before  this  was  decided,  but  was  told  that 
**  came  would  go  off  on  another  point."  The  point  thai 
was  Bade  to  the  Bar,  who  declined  arguing  it;  and  I  find 
this  fiurther  note: — <<  I  think  this  a  final  decree  as  to 
^FwlAer,  and  am  willing  to  take  it  up  on  the  other 
^poiate.'' 

From  this  opinion  I  should  now  feel  perfectly  willing 
to  dq^art,  had  it  even  been  made  up  after  argument  of 
the  point,  were  I  satisfied  it  was  incorrect;  but  I  am 
oasfimed  in  itf  s  rectitude  by  the  other  case.  The  BUI 
Am  fliat  cifiie  was  filed  to  hare  a  setflement  of  the  Exeeti- 
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><^«^     tMi^d  tccooint,  and  a  dietfibiitkin  of  iht  dfttc«  and  ^j/StM' 
personal  eatale  amongst  Ite  plaintife;  they  inristiB^ 


Aktimdeif*  tiiat^  by  a  settlement  on  the  widorw,  she  wi»  barMd  ef 
^^^^  any  claim  thereto.  It  appeared,  however,  that  a  decrM 
tWfmiiinnlnf  thf  County  Court,  never  appealed  from  or  rtrwrnA^ 
^*^'  had  aflbrmed  her  right  to  a  share  of  the  whole  fermuA 
eitofe*  It  also  appeared  that  she  had  received  her  sharo^ 
and  no  more  than  her  sliare,  in  the  slavesi  she  had  als^ 
received^  as  the  Executor  alledged  in  his  answer^  a  par^ 
(whether  too  much  or  too  little  does  not  appear,)  of  tka 
other  personal  estate.  The  Chancellor  di^ntssed  the 
Bill  in  tot09  as  to  her;  and  the  plaintiffs  appealed.  Tta 
dismission  of  the  Bill  as  to  her,  so  far  as  it  regard^  ttve 
slaves,  was  affirmed.  Bat  as  no  settlement  of  the  oth«P 
fcad  had  taken  place,  and  as  it  might  tarn  oat  that  lAft 
had  received  too  mach,  or  too  little,  of  that  fund,  and  m 
all  persons  interested  in  the  surphis  must  be  before  ttii 
Coort  before  a  decree  as  t(^4t;  as  it  would  have  been  er» 
i^r  to  have  decreed  as  to  it  without  the  proper  partiesf 
wid  as  one  of  those  parties  was  disnuissed,  in  tetffn  CNmi 
flie  Court,  and  the  dismission  as  to  her  placed  the  cause  in 
0ach  a  situation  as  that  no  correct  final  decree  could  be 
pronounced;  it  was  reversed  for  tliat  error.  It  is  tru* 
she  Bright  have  been  brought  back  into  Cotirt,  by  a  bill  rf 
l^view;  but,  if  that  had  been  rejected,  thentfie  parties 
tfmst  have  taken  a  decree  confessedly  erroneous,  or  must 
fectiff  this  first  error  by  appeal:  but  if  a  bill  of  review 
could  have  been  filed  for  this  purpose,  an  appeal  wodd 
equally  He. 

I  am  the  more  confirmed  in  this  opinion,  because  the 

eases  heretofore  decMed  to  be  interlocutory,  are  cases  in 

which  ali  the  parties  remained  in  Court,  and  in  whidi  it 

was  competent  for  them,  by  motion,  to  have  a  ro*hearlng, 

and  a  correction  of  the  decree;  and  this  capacity  to  m6ve 

a  re-hearing,  I  understand  to  result  from  the  considera- 

(T^JTen^^on  that  the  parties  remained  in  €mrt.(a) 

man  ▼.  Siep-     Bot  if  a  plaintiff  who  continues  in  Court  until  the  last 

^^^M^^'  decree,  may  appeal  from  a  dismission  of  his  Bill  as  to 

I^ZH.    ^^  P*^'  (whether  rtghtfuHy  or  wrongfully  dismissed,) 

9M.  136^    because  it  is  final  as  to^his  claim  against  that  jmrty, 

against  whom  he  can  have  no  decree  on  the  final  hearing 
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frifttmt  kriagteg  him  a«Mn  into  Coart,  I  shoald  ttdnk    ^^ 
|t  Satiowtdf  afor^ori^  that  the  party  decreed  agaiiwt  and  ^^^.^^^ 
ttaprvad  iHit  of  Court,  (aitho*  wren^uUy  and  erroneously  iiemdei'^ 
pmpn&i  out,)  ttod  who  consequently  wonld  be  no  party  to      ^^^ 
ttie  last  decree,  could  appeel.  CM^miuiiMrif 

If  1  am  ccnrrect  in  thes(^  premises,  it  only  remains  to 
Utilrr  some  farther  remarks  corroboratiye  of  the  opinion 
Iknretofore  advanceil,  that  this  decree  concluded  Jitexan* 
^pr^e  rtghte,  and  dismissed  him  from  the  Court  If  It 
did  bU  this,  it  is  a  final  decree,  by  which  be  may  consider 
himself  ai^n^Ted;  and  consequently  he  may  appeal 
from  it. 

)  think  I  have  sufficiently  proved  that,  in  order  to  acorr 
psct  itltimate  decree  of  partition,  the  Coart  oug^t  to  have 
imdea  final  decree  as  to  Me9etuukr.  Suppose  the  Court 
luid  expressly  declared,  that,  as  a  necessary  means  to  a 
correct  decree  between  tiie  other  parties,  it  was  indis- 
fensible  to  hear  this  case  in  the  first  instance;  and  to  de^ 
e$»^  therein  finally,  as  between  the  female  plaiatiff  and 
ber  brothersy  conaidering  them  all  as  ^intifih  in  partif 
tion  on  the  one  side,  and  Alexander  on  the  oth«%  and 
liad  d^^reed  that  he  should  convey  the  moiety  claimed  by 
lum  to  them,  and  pay  them  their  costs;  or  suppose,  (what 
is  BO  more  than  the  same  case  a  little  difEnnently  staled,) 
that  all  the  devisees  had  united,  as  plaintiflb,  in  thaBiU» 
liad  made  the  same  statement  as  to  Mexander^s  title,  had 
calljsd  for  aconyeyance  from  him,  and  a  division  amMigsl 
themselves,  of  the  whole  tract,  or,  if  his  title  should  he 
found  good,  that  a  partition  should  be  made  between  them 
and  him  into  moieties,  and  then  a  division  of  the  moiely 
between  them;  and  the  cause  had  been  heard  betwen 
tbem  and  himf  prefaeei  a$  absw  sifted,  and  he  had  been 
decfteed  to  convey  to  them  and  pay  the  costs;  could  any 
doiibt  ^Eist  as  to  the  finality  of  either  of  these  decrees^ 
as  it  re^rds  the  rights  of  those  elwning  partition  09 
the  one  side^  and  JUxander  on  the  other. 

9ut,  when  the  Decree  in  question  was  ptonounoed,  it 
was  equally  proper  that  it  should  be  final  in  it's  charac« 
ter  as  in  the  case  last  above  supposed.  We  will  not  sup? 
pose  then  that  the  Court  intended  to  make  an  improper 
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MiMB*     l>ecree  in  any  respect    They  go  on  to  setBe  the  rigfcte 

,^^^^^^    of  Mexander,  and  to  annul  his  title.    Itis  true  ttiey  don*!: 

Aleiandei's  direct  him  to  convey: — ^the  plaintiiR!,  perhaps  beifig  of 

^^^      opinion  that,  as  their  ancestor  had  a  conveyance  from 

Colenutnand  William  Elliott f  if  the  other  conveyance  from  him  was 

^'      delivered  up  and  declared  void,  they  would  hold  under  a 


better  title,  (having  perhaps  a  general  warranty 
him,)  than  by  a  conveyance  with  special  warranty  from 
JNtxander.  But,  be  this  as  it  may;  they  had  a  right  te 
be  satined  with  the  decree  in  ifs  present  form.  They 
had  a  right  to  believe  that,  if  the  deed  was  (Mivnred  mp 
or  declared  void,  it  could  never  be  produced  in  eHdeacm 
against  tiiem,  and  thata  copy  could  not,  the  original  not 
being  lost,  but  cancelled;  and  that  tbis  decree  would  be 
^ual  to  cancelling  or  vacating  a  prior  patent  In  fkvMr 
of  a  subsequent  patentee. 

As  to  costs,  all  that  can  be  infinred,  from  tbe  sffence 
of  tlie  decree  in  that  respect,  is,  that,  as  costs  are  in  tiie 
discretion  of  the  Court,  they  did  not  choose  to  make  trial 
pay  costs,  which  it  might  have  been  difficult  to  adjust,  as 
he  certainly  ought  not  to  have  paid  the  whole,  when  part 
was  incurred  in  consequence  of  the  ottier  branch  of  the 
controversy;  and  his  case  may  have  been  thought  siiB- 
ciently  hard  without  that  addition  to  it.  But,  to  leai« 
no  doubt  as  to  the  intention  of  the  Court  to  make  the 
decree  final  as  to  him,  tiiey  enter  a  special  contimtaRoe  ^ 
io  the  other  parties  alone.  Suppose  Ibis  had  not  be^i  dM^ 
a  question  might  have  arisen  under  Hie  Act  of  AasenUy, 
{Edit  of  1794,  1803  and  1814,  p.  84,)  wbeAer,  m  Ike 
cause  was  called,  and  a  decree  final  in  itfs  nature  made 
as  to  one  defendant,  and  no  ulterior  procee^ga  dhtictod 
as  to  the  others,  there  was  not  a  discontinuance  of  Ike 
cause: — ^if  so,  all  parties  wouM  have  been  out  of  Omtft, 
und  consequently,  under  the  special  continuance  in^s 
case,  Mexander  would  have  been  thrown  out.  Bat)  If 
tliis  continuance  was  not  necessary  to  keep  the  case  fai 
Court  as  to  thtm^  it  could  only  have  been  resorted  to  is 
a  means  to  shew  that  the  decree  as  to  him  was  ftbal,  and 
that  the  cause,  for  the  future,  remained  in  Cotirt  iu  to 
the  other  parties  alone:  and  this  part  of  the  decree  fa  en* 


if  OriropaseatydiewtAgtlMir  williagMiiitooo»-    ^^ 
^^  c^i0e  as  thereafter  depending  between  timi- 


•eiven  onijf  and  that  no  other  pr  further  decree  wae  AiezandevV 
vidM  agakiet  Um.  ^^^ 

Sniqioee  Mexander  had  not  iqipealed,  could  they,  on  fnirmiiBaat 
tko  final  decree  iehoten  themsdvu^  have  bad  an  altera-  ^^^ 
Horn  in  rqjard  to  hinif  so  as  to  compel  him  to  conTey,  or 
In  noconnt  for  rents?  Had  they  gone  ojq  finally  to  a 
bare  decree  ol  partition,  after  his  death,  would  such  de* 
wee  have  been  erroneous  because  the  cause  had  not  beoi 
fOTrred  against  his  heira,  when»  in  fact,  it  nerer  had 
bsM  abated  as  to  himi  his  name  being  off  the  docketsfl 
lietiiae  of  bis  death?  Or  how  could  hit  bwrSf  or  h^p 
kad  be  Uved,  have  appeided  from  a  decree  in  which  tbs 
stter  parties  ntoit  were  nasMdt  and  the  cause  ikeord  SN% 
hitu^eem  thmf 

BmU  again;  suppose,  after  this  decree,  the  parties  bad 
vished  to  strengthen  tbeir  case  >as  to  Mex^mder^  could 
ihsy  baw  taken  Conunissioneni  to  ^^lunine  witmypaeiff 
•r  conld  h€  ba?e  done  so,  wben  Jhis  name  was  no  lo^gqr 
SB  thedock^ 

As  to  viewing  this  oise  with  analogy  to  the  qisep  !9f 
Wfitn  of  error  from  the  King's  Bench  to  the  Conipiq^ 
Flensv  I  think  an  examination  o£  th^  cases  will  shew  ^tmt 
.tlie  writ  will  lie  as  .well  where  a  part  of  the  demand 
against  the  same  party,  although  not  the  whc^e  deman^f 
li  adjudged,  as  whore  the  demand  Against  one  partgr  is 
myadgod  wble  the  original  is  pending  as  to  tbe.otbei;ft 
and  eonseqaently  such  view  suH^rts  my  position* 

MtteBlfs  ooie,  11  Co.  Rep,,  was  a  writ  of  error  to.a 
r  quod  compuUU  in  an  action  of  accfnmt*  Thif^ 
At  was  tm/Lto  th€  damage  qf  the  partp — ^it  was  no 
thau  what  a  writ  of  £ni|uiry  would  be  in  an  ac^ 
of  trespass  w  assumpsit;  nothing  is  recoveroA 
;  the  party  until  the  account  is  taken,  when  the 
at  is  given  fi»r  what  is  found  due: — it  was  there- 
lane  aat  sash  judgmeat,  ad  grave  daaufam  of  tlie.pMi^ 
i^ihslarit  of  error  means.  And,  tbough.general  pria- 
si|fc)s  aai.  briddawn^n  that  c«9e^  jist  the  giinecase 
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HA»a^     skews  there  are  exceptions  to  those  principles:  as 

y,^,.^^  the  Judgment^  though  it  does  not  settle  every  thangt^  i» 

AlezAnder'g  nevertheless  final  as  to  part,  or  where,  though  pending  a» 

^^      to  some  of  the  parties,  it  is  nevei-theless  final  as  to  otbe|S« 

Ocdemanand  A  reference  to  a  number  of  such   cases  will  be  alsi> 

^'^^'      found  in  Bac  Mr.  Title  Er&or,  Letter  A, 

It  will  there  be  found  that,  in  case  of  ajudgment  in  Ej^^ 
time  Fimut  by  default  or  on  demurrer,  a  writ  of  error 
will  He  before  a  writ  of  enquiry  of  dami^^  executed; 
&r  the  judgment  gvod  Treaiperet  possessiomm  is  perfect,, 
andtheplaintifi'may  have  execution;  and  if  tbede&mfauit 
were  hindered  of  his  writ  of  error,  it  might  be  in  the  pl^* 
tiff's  power,  by  refusing  to  bring  or  execute  his  writ  of 
eaqoiry,  to  dday  the  defendant  £orever.^-So  also  of  a 
like  judgment  in  debt^  where  the  plaintiff  takes  m  writ  of 
enquiry* 

If  ray  opinion  in  this  case,  should  be  considered  as  in 
hostility  to  any  former  decision  of  this  Conrt,  it  is  not 
so  understood  by  me.— I  think  thiscase  would  go  farther 
than  any  otiier  decision  here,  wnd  farther  than  I  would 
be  justified  by  the  law  in  going. — Until  this  Court  shall 
be  desirous  to  reconsider  any  finmer  qnnion  given,  I 
diall  always  consider  myself  bound  by  solemnly  adju^ 
ed  cases;  but  snrdy  I  must  be  correct  in  sayinc  that  if 
tliis  decree  pii^  M»par^0M<  of  Cwrt^  so  that  he  coald 
neither  tatie  depositions,  nor  nu>ve  for  a  re*4earing  in  the 
cause,  it  goes  beyond  any  case  heretofore  ad]ii^i;ed» — I 
tiiink  when  tiiia  Court  have  decided  that,  irhere  a  suit  is 
brought  to  subject  ]HH>perty  to  be  sold  und^  an  aliedged 
mortgage  or  incumbrance,  or  to  sell  lands  in  the  hands 
of  deviseto,  &c.»  and  where  there  shall  be  decrees.lor 
such  sales,  in  all  which  cases  a  man's  property  may  Jie 
sold  contrary  to  the  pUnest  principles  of  £quity»  as  i^ 
pears  would  have  hastened  in  the  case  of  Mackeyr.  MtUp 
9.  Munf.  5as,  it  has  gone  as  far  as  either  the  letter  or 
sound  policy  of  the  law  will  jastify. — In  sueh  case^  the 
decree  is  not  final;  because  (as  I  undersold  thadecWons^} 
thei  party  is  still  in  Conrtt  and  the  Court  mi^r<«lter  i^ 
decree  after  the  report  of  the*  sale,  and  tiia  p«|aaMit,of 
the  moiK^,  is  made. — ^What  effect  such  alteration,  in  that 
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MittgB  $f  ike  cam,  would  hxte  upon  tbe  party  whose  proper-     M^«i^ 
tf  has  beea  sold,  or  opcai  the  pardiaser  ^rtioee  mooey  may  v^-,^/-^ 
hmwt  gamt  into  tbe  handa  of  an  insolvent  person,  is  a  ques-  Aleztndeifi 
fion  so  important  as  to  require,  perhaps,  at  kast,  great      ^^^^ 
csaniioii  in  the  Courts  bebw  in  preserving  to  themselves,  cdemuiaiti 
and  to  this  Court,  in  case  they  err,  the  power  to  do  final      ^^' 
Justice  to  the  parties; — or  otherwise  persons  might  be 
4eteT0d  from  bidding  at  such  sales* — Should  it,  however, 
he  hereaftn*  decided  that  such  a  sale  vests  an  indefeasible 
tide  In  the  purchaser,  (concerning  which  I  mean  to  inti*^ 
jnate  no  opinion,)  altho'  the  Court  in  it^  final  decree 
stay  aay  that  itfs  first  decree  was  altogether  erroneous 
and  improper,  then  the  question  may  arise  how  far  such 
decree  was  not,  in  reaUtgf  final  and  appealable  from, 
being  wititoqtthe  reach  of  the  Court  on  the  final  hearings 
and  beyond  it's  power  to  rectify  it. — ^What  efifect  too  the 
opinion  of  this  (Jourt,  that  soch  decree  is  interiocatory, 
Irecaase  i*  can  be  altered  at  the  last  moment  tliat  the 
CBxtBt  and  the  parties  aflfected  thereby  remain  in  Court, 
will  have  in  the  decision  of  tbe  question  as  to  the  pur- 
cliaBer'9  title  under  sach  decree,  is  one  which  may  also 
be  worthy  of  enquiry  whenever  that  case  comes  befoie 

US* 

-  J|€Cording  to  tbe  now  settled  law  of  the  Coin-tt  how> 
4)¥er,  such  decrees  1  admit  to  be  iiiterlocutory,  because, 
as'  I  understand,  the  party  remaining  in  Coort  can  pra- 
care  that  Court  to  rectif)^  Ws  own  errors;  but  where  be 
in  not  in^  Court,  and  so  can  not  procure  a  re-beariiig  and 
alteiiatkm  of  the  decreet  which  I  think  is  the  eftct  e( 
tbe  decree  in  this  case,  the  reason  of  tlie  decisions^  and 
'conseqaently  the  dedstons  themselves,  do  not  preclude 
the  af^ieal  which  has  been  taken. 

Jadge  Cabbxju  The  question  now  to  be  decided  is 
whatber  the  dismission  of  the  a^ieal  by  tbe  Chancellar 
I  ctrreot:  and  it  bring  admitted  that  this  question  de- 
fan  tha  character  of  the  Deonee  fieom  which  tbe 
.ayprat  Mms'briian,  we  are  brought  at  once  to  theeaqui- 
rf  wbetlier  thai  decree  be  ftnal  or  interlacutary. 
'  I  Jmveeamaiaed  with  great  attention  every  eaaa  ia  this 
Coort,  ea  the  subject  of  Interlocutory  Decrees^  from 


»40  Oipflm  tHwrHf  .%ijlNih, 

laZ9» 


TVy age  go  wrfl  i«oilteclBitlrtt  1  ^wol  '^vm\m%mmi  » 

AlobDito^  ^nomerftbthenii  dr  to  detail  Di^ii*  drcdfifstAiicM*    l%i^ 

^^      were  all,  ifrithoot  ttoeptioii,  deddcM  im  tfie  waa^  gmwil 

Memnuapriiiciple;  tbAt  every  I>ecree  which  ImwtB  amf  tkmg  *^ 

^^'      de  Am^  in  f Ae  caHBBf  if  the  fk^tff  Is  ititerloovtorjr*  m 

between  the  parHes  remaining  in  Ctrntt.    B«t  fa  Hie  d^ 

01^  ifiterhMnitory  as  to  those  peimflft  alMH  who,  aMi^^ 

parties  to  the  ^cree,  i^mttfn  no  longer  ^artiea  to  Hih 

cause  in  Conrt?    I  do  not  understand  this  Owrl  to  I 

given  such  extension  to  the  prfaiciple:  for  ewnf  i 

in  wfaidi  it  has  been  applied  at  ailv  pr^ents  tto  case  «f 

Oe  partRs  remaining  in  Court    And  the  reason  mMgm 

«d  why  tiiose  decrees  weie  intoriocotory  and  wot  finals 

viz.,  fliat  flie  Court  below,  might  Hself  have  correcM 

Hmn,  shews  that  the  prindfdeis  rsstricted  to  ttrasei 

iHiere  the  parties  are  retained  m  Omnix  Ar  npoa 

prfnoiple  of  jtdicia]  proceeding  can  May  Oonrt 

or  titer  deereesfor  or  against p^voni  who  are'Bol 

paHiea  before  ft? 

But  while  no  ehse  ean  lie  found  1A  which  it  has  4M0i 
IMd,  that  ft  Derree  is  interlocutory  as  to  any  peMm  ai 
longer  remaining  in  Court  a  party  to  the  cauas^  Atf^ 
ire  cases  In  which  this  Court  hussustldiieB  anneals  foom 
Df<^rees  dismissing  theBlH  of  tiie  cmnpiaMMi  M  % 
iR>fne  of  the  defondasiti,  ««t  leaving  ike  ciito  nMttiit 
^Ctrntt  as  to  the  comi^iinanti  mud  theother  ififiMdaiiK 
SotTs  DetUeee  v.  BOPe  Sbfrnr.  mi  wMsw,  (•  JiMj^ 
879)isa<5aseofthisdescriptiofb  The  CbaiKMyOlMil 
^sndised  flieBIH  as  lb  Mta.  JM,  iho^^MMr^  lNrt*M- 
tained  the  cause  in  Court  as  to  the  oomfMmmbh  'iBli 
Ae  oflier  defendants.  CMnes  v.  FM^  is^MNM^ 
case  of  the  same  ssvt^  ttie  Cbaaoevy  OMrt  Mfiaf 
^ismi»ed  the  BMI  o  to  Faidber,  one  of  «m  idMhM^ 
leaving  Ibe  ease  undedded  ns  to  tbe^iMMH.  %i*Mi 
these  cases,  appeals  were  tdtento,  and  ausUIWtlyiiii 
Court!  wUch  would  ndthttre  toen  doNe^htttMr«li»yri»» 
0^  that  the  DecroM  WcM  inal.  *iftl 
in Hieio'eases,  whose  ilghliiwa'  to  mmm mim»$4 


Mfti  mn  ikMdMsUed  «iby*e  inhtitr  CWmt,  tart     liw 
iiite  wfwtbdess  atitt  nnalMi  in  tiMt  Court,  Iq^         s^^rx^ 
pwpM  of  aettUi«  the  coMtvweny  wiih  the  other  de-  jEkzMdcr^ 
fiwiiBti,  w^re  allowed  to  appeal  befem  that  other  cob-      ^ 
tMverqr  was  settled,  it  wouldbediilioalttoaeeifnarear^ 


•OA  wlqr  oae  of  two  defendants,  whose  rights  are  ftnallj  ^^ 
aoted  i^on  kf  a  decree  which,  (leartnfc  him  neitiicr  m^ 
tsre^  nor  libertjr  of  action  ia  Coart*)  pats  himoot  ef 
iOmH  altegedwr,  should  net  also  he  penii|tted  te  appeaL 

I  ^not  think  it  necessary  to  refer  to  the  Englisb  d6-. 
cMinnn  on  this  snhject,  hecame  I  readily  admit  that  h 
giMtar  lalttnde  has  heen  allowed  in  England  than  in 
thdo  oenntry;  and  hecmise  I  eonsider  the  right  of  appesi 
ttom  a  decnee  like  the  pmsent,  to  be  eetaUished  by  the 
decisions  of  tUsOoart* 

Bat  patting  all  the  decisions  out  of  view,  and  consid* 
ertng  the  qaeoticsi  as  an  original  one,  I  could  not  pat 
npon  tfie  Aet  of  AasemUy  dtrtning  the  Jarlsdiction  of 
ftia  Court,  any  oAer  oonotmctbn  than  that  given  to  it 
in  Wmir$  Beriseei  v.  JMTt  Saf&r.  and  widow,  and  in 
<kiini  ^.  FaMker.  TMs  Court  is  to  hare  jurisdiction 
<4  JL  Onii,  p.  60)  in  aN  oases  brought  before  it,  *«<  by 
^  i^mda,  writs  of  error,  or  supersedeas,  to  rererse  de-» 
^crees#f  Ike  Btgh  €ooK  of  Chancery,  orJudgmenti 
4tfM>f  tfaeOsoseal  Court,  or  Dbrtrict  Courts  of  this  Com- 
^  monwedih,  sitor  ilioee  decisions  sbidl  be  find  there.** 
Vbo  olgect  ofthe  iaw  is  to  gire  relief,  by  way  of  ap- 
pwalyto  peioons  aggifcved  by  the  erroneous  decisions  of 
MMorOonrtSf  butthis  relief  is  postponed  till  <<  those 
4eeiaiottsahallpbO'ftMl  Aerew**  What  is  the  dedrion  that 
1s4hasrefnlted  to  be  finals  The  decision  of  tiie  cause 
^mtD  Hie  party  ungrfeveii,  and  not  its  nNmor  decision  as 
to.otlMr  parties  litigating  ether  controversies.  It  is  true 
^iMtlliio  decision  nuMt  be  JItud;  but  the  decision  of  a 
■Cwftt^^is,  emphatteally,>ifll  ttsre,  when  tftat  Court  can 
wo^ioilgorelunigeor  alter  it:  and  such  I  conceive  to  be 
•tba  taw  fai^auiaiion  to  m  deoree  which  decMes  the  contro- 
Mnqrna  to  one  of  the  parties  and  puts  him  out  of  Court 

-  InilMulne  now  betee  the  Coigt,  iMftnainier^f  Tights 
w«i»4hially  acted  upon,  and  taken  from  him^  by  the  de** 
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^^mS^  (PBe  iH q«Mm:  ilH*  •lite  deeds  under  wUch  he  elites 
,^^^^^  ttOe  were  dadirsd  void,  andthe  tUirof  his  wiiwrswrMi^ 
Akxaadflf^  (who  were  mil  oonpUiMmts  «as  to  hin)  ww  ooaimied; 
^^  It  is  no  objection  lo  the  chsnoter  of  this  decree  m  tasiy 
OtoksMMd  tbtt  it  does  not  give  costs^  for  costs  are  giiFen  or  not 
^^'  Siven^  «t  the  discrctioii  of  the  Chancellor.  Nor  is  it  ai^ 
obgection  to  tiie  decree  in  Ihis  respect,  that  Jikxitnier 
was  not  directed  to  .convey  or  release  his  title  to  his  ad* 
versaries;  for  a  diseree  is  not  the  less  jino^  for  omitlliig 
to  give  all  that  the  ooniylatnai^  ssk,  or  all  that  the 
Court  ought  to  give.  That  would  oaly  prove  the  doom 
to  be  errmuou4*  It  is  Jmal  when  the  Court  gives  di 
]that  it  intmids  to  give,  as  to  one  of  the  parties,  and  pots 
him  out  of  Court;  and  by  putting  him  out  of  Court» 
takes  from  itself  the  power  tochange  or  revoke  it.  Such 
was  the  case  in  the  present  instance.  JHexamim^^  title 
•wasderived  by  successive  deeds  from  ffiUiam  EUieiUf 
Irom  whom  abo  the  other  parties  in  the  caase  derived 
their  claim  to  the  lands  in  controvevqr.  The  Coumly 
Court  thought  that  nothing  farther  was  neoessaYy  tiiafl 
to  set  aside  ^kxaader^s  deeds,  and  establish  the  validi<|r 
4it  the  deed'  under  which  the  others  claimed;  thus  ef-^ 
tinguisbing,  as  they  thought,  Meaoaaniei^s  title,  and  set> 
ting  up  and  confirming  that  of  his  adversaries.  Whe- 
ther this  was  all  that  they  ought  to  have  dene,  Is  aMthcr 
question,  and  unimportant  now  to  be  deeided»  It  is  suf- 
ficient that  it  was  all  they  intended  ever  to  do  in  HBlalitiri 
to  JUexanAer*  Thatsuch  was  their  intenlmw  is  manlfoit 
from  the  order  immediately  following  the  decree,  which 
continued  the  cause  in  Court  as  to  the  other  parties  on^. 
I  say  as  to  the  other  partiesonly:  loritisesqpresalycon* 
tinned  as  to  thcnif  and  is  not  continued  as  to  Aim*  I 
know  not  how  a  Court  of  Chancery  could  more  cleai^ 
shew  its  determiniytion  to  turn  a  dWEendaat  out  of  Court* 
This  order  of  continuance,  although  the  act  ^  the  Couri^ 
'  was  also  the  act  of  the  parties  concerned  in  Hf  finrit 
was  entered  up  by  their  consent.  Their  cimsent  that 
the  cause  should,  thereafter,  be  retained  in  Courts  asa 
.cause  between  them  only,  and  in  which  ^tfieoMMidfr  had  no 
fonger  any  interest  or  affeifCf t  flfmws  fdsp  thst^  flthoHgli 
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itmsr  had4eamt4e*  in  the  Bili,  awe  of  MMmdsrikm.   M^r 
wftB  giv«n  by  the  decree,  yet  they  iwre  Mliiite<l  with  ^..^p^^,,-^ 
wbat  the  de<^ee  hud  given  thenu    I  consid^y  ^mb^  the  jOBnods^m, 
Secpeey  as  to  MexfMdtrf  comfiletely  ftnol.  ^^ 

I  readily  admit  that,  if  it  be  dear  that  the  law  does  iMenuoitoii 
m4  give  jurisdiction  to  ttiis  Coiart,  nor  argmeiits  de-  ^'^^ 
rived  from  coMiderations  of  expediency,  woald  induce 
the  Co«rt  to  assume  it  But  if  the  law  be  doubtfWI,  suck 
arguments  may,  with  propriety,  be  resorted  to  fbr  the 
pwpaee  of  aiding  in  it's  construction.  JHexwnder^s  rights 
heang  taken  from  him,  and  he  turned  out  of  Court,  is 
it  just  that  he  shall  be-  restrained  from  aj^ying  for  re« 
drees,  until  other  persons  shall  setUe  other  controvermes 
in  which  he  has  no  interest;  and  that  too,  in  a  suit,  the 
termination  of  which,  he,  of  course,  can  not  expedite,  but 
which  they  may  indefinitely  pos^ne?  It  is  worthy  of 
r«nark  iJso,  that  this  suit  was  for  partitton  between  the 
•Iher  parties,  of  a  tract  of  land,  an  undirided  motety  of 
which  was  claimed  by  Mexanier,  on  an  adTcrsary  title. 
It  was  essential  to  the  purpose  of  a  just  and  advantage- 
ona  division,  even  as  to  tlie  other  partus,  that  hfa  chum 
dmild  be  previously  put  to  rest  forever,  or  finally  es« 
tablisbed;  for  the  fund  should  be  ascertainei  before  itis 
dimdtd* 

I  am,  tha*efere,  of  opbiion  that  the  Decree  of  the 
Chancellor  dismissing  the  appeal,  is  erroneous. 

Judge  BnooKS.  In  the  decision  of  tiiis  case,  I  have 
nat  thought  it  necessaiy  to  review  all  the  cases  that  have 
heea  decided  in  ttiis  Court,  for  Ihe  purpose  of  ascertain- 
11^  how  far  it  has  gone,  and  at  what  point  it  has  fixed 
the  finnt  between  interiocutory  and  final  decrees.  The  case 
«>w  before  the  Court  is  certainly  not  of  the  character  of 
aay  nl  tiie  cases  in  which  decrees  supposed  to  be  inter^ 
Boeut«H7  have  been  adjudged  to  be  final.  It  diflbrs  from 
tim  cases  of  BaWi  devisees  v.  BaWs  exeevftors  and  vriiaw, 
d  Menf.  279,  and  Oaines  v.  Fnlcher,  in  which  it  mi^t 
have  been  questioned  whether  the  decrees  were  interlo- 
iMtsry  or  final.  In  neither  of  these  cases  was  file  ^int 
naade:  in  the  first  case,  the  decision  was  that  the  Chan-^ 
diiler  erred  in  ^Kbmtssing  the  BiH  as  to  one^  etfhi6  4e^ 
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V^a^^k    iinduitB  ^riio  was  a  neoewaiy  party  in  Hie  iinal  decree: 
^^^*^  the  error  to  be  corrected  could  not  have  be^  oorrectBd 

j^csi^iiaer^  by  diamiisitig  the  ajppeal  only.    In  the  caee  now  under 
^^^      consideration^  the  decree  is  that  sundry  deedSf  so  far  as 

0«lemiinsiiAtb^  are  intended  to  convey  any  title  to  tiie  lands  w  flie 
^^^'  bill  Hientionedf  be  set  aside,  and  that  tbe  title  in  the 
plaintiffs  be  quieted.  Thus  far»  it  was  not  final  aa  to 
JUesoander:  he  had  not  been  decreed  to  convey  his  legA 
title  to  the  land  in  question,  according  to  tbe  respective 
interests  of  the  parties,  as  was  prayed  by  the  BiU;  Afr 
could  such  decree  have  been  pronounced  until  the  quae- 
tuRi  of  eadi  had  been  ascertained.  There  is  nothing  in 
it  that  puts  the  appellant  out  of  Court.  The  oontinuiuiQS 
of  the  cause  as  to  the  other  paKies,  by  consent^  was  in- 
effectual, and  can  not  be  considered  as  the  act  of  the 
County  Court  If  that  were  material,  no  OMts  were  de- 
creed against  him,  which  would  have  followed  a  final  de- 
cree, unless,  for  reasons  which  ought  to  have  been  stated 
in  the  decree,  he  was  not  to  pay  costs.  From  thia  de^ 
cree  Mexiuider  appealed,  and  the  Court  erred  in  permit- 
ting  him  to  toke  that  course:  but  that  error  will  not 
convert  a  decree,  which  before  was  only  interiocutoiyf 
into  a  final  decree.  On  these  grounds,  I  am  of  opinign 
the  decree  of  the  Chancellor  ought  to  be  affirmed. 

Judge  RoANB.  This  is  a  bill  brought  hy  the  af^less 
in  the  County  Court  of  Loudoun,  against  JoknHan  ft 
€korgt  Ckvdafidf  and  against  Mmgh  and  the  appellant 
JUxander.  In  that  suit  the  said  CUvdundi  were  the 
prindpal  defendants,  and  the  principal  object  of  tite  suit 
had  relation  to  them.  They  were  the  principal  defctidants, 
and  the  suit  relates  principally  to  them,  because,  in  fact, 
they  are  the  defendants  first  named  in  the  several  sub- 
pcenas  institoting  the  suit;  because  It  claims  from  them 
an  equal  third  part  of  their  cominnn  father^s  whale  ea- 
tate,  whereas  it  only  demands  fixim  Jltxander  a  pari 
thereof;  and  because  they  demand  nothing  agaitist  Jk:xs 
ander,  without  first  establishing  their  right,  ;utd  Uie 
extont  thereof,  against  them,  the  CUrvelartds.  The  claim 
ajfamttheformer  is  merely  inriilpiit:i1  tr»,  and  deprndA 
upony  the  appellee's  anooeas  aKaiiifil,  tl»p  lattei%     Gvory 
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urgament^  tiierefbre,  'which  inhibits  one  of  several  de-    *i*5"» 
f endants  from  evoking  his  cause  into  the  appellate  Court,  vJtn/^ 
tiefore  a  ilnal  decision  thereof^  holds  a  fortiori  in  relation  Alexander^ 
to  a  case  of  this  character;  a  case  in  which  the  party      ^®"* 
claiming  to  appeal  ha<3  only  a  partial  interest  In  the  sub- Coleman uii 
Ject  of  conti-oversy,  and  against  whom* no  decree  can  be         ^" 
justly  rendered,  but  in  the  event  of  getting  a  decree 
iigainst  another  and  more  principal  defendant. 

Tlie  claim  of  the  appellees,  as  against  the  Clevdande, 
itaore  particularly,  is,  that  they  be  fet  into  the  enjoyment 
of  one  third  part  of  their  father's  estate,  and  be  put  in  pos- 
Hession  thereof;  and  they  pray  the  Court  to  decree  to 
them  this  right  and  this  possession.  Their  claim  against 
JUexander  and  Bough  is,  that  the  Deeds,  by  which  they 
Iiold  a  preferable  legal  title  to  a  tract  of  land  part  of  such 
estate,  be  cancelled,  and  Mexander  decreed  to  convey  the 
said  land  to  the  appellees  and  the  said  Clevelands,  accord* 
ing  to  their  respective  interest  theretii.  As  to  the  proprie- 
ty of  these  prayers,  or  either  of  them,  it  is  not  necessary 
to  say  any  thing.  It  is  sufficient  that  the  claims  are 
Blade.  Being  made,  they  ought  to  be  decided  on  by  the 
Goart.  At  the  same  time,  it  would  not  be  difficult  to 
riiew^  that,  as  the  appellees  have  an  indubitable  right  to 
get  the  decision  of  the  Court  as  to  the  validity  and  extent 
of  their  right,  it  is  equally  proper  that,  when  their  part 
»  ascertained,  they  should  not  only  receive  a  Deed  for 
the  land  in  question,  but  for  that  specific  part  thereof,  by 
metes  and  bounds,  to  which  they  may  be  found  entitled* 
The  whole  matter  ought  to  be  ended  in  this  suit.  The 
appellees  ought  not  to  be  driven  to  another  suit,  or  to  a 
0eparate  proceeding  in  this  suit,  to  recover  from  the 
(Hevdands  a  Deed  for  their  proper  portion  of  the  land  in 
tontroversy. 

With  respect  to  the  claim  against  the  ClevelandSf  (the 
substratum  of  the  decree  before  us,)  there  has  been  no  de- 
cree whatever  upon  it.  The  case,  as  to  it  and  them,  is 
still  depending  in  the  County  Court;  and  this  case  exhi- 
bits the  singular  spectacle  of  the  principal  subject  abid- 
ing in  the  Court  below  a  decision  upon  an  incidental  one 
in  the  appellate  Court.    It  has  not  yet  been  decided 
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K4Rc«»     tbat  the  aj^lees  have  any  title  to  the  estate  ki  cootn^ 
,^^^^^^   vepsy,  nor  what  their  due  proportion  is.    If  it  should  ha 
Alexander's  found,  hereafter,  in  the  County  Court,  that  the  appellees 
heirs      have  u^  claim  whatever  to  any  part  of  old  Cleveland* t  es* 
Colenansodtate,  in  consequence  of  a  later  Will  made  hy  him,  a  ve* 
Wife,      leiwe,  or  the  like^  the  question  now  discussed  before  us 
would  become  an  absti*actone;  one  in  which  no  recoveiy 
could  be  had.    If  the  case,  however,  is  to  be  separated; 
if  two  causes  are  to  be  carved  out  of  what  is  intrinsically 
one;  an  opposite  course  of  proceeding  should  have  been 
adopted.     The  branch  of  the  case  now  befoi*e  us,  sbouM 
have  waited  in  the  County  Court,  until  it  had  been  de- 
cided, in  the  other  branch,  in  the  aj^llate  Court,  wh^ 
ther  the  appellees  were  entitled  to  any  part^  and  to  what 
part,  of  the  said  estate.    In  that  case,  it  would  have 
been  practicable,  (which  now  it  is  not,)  to  decree  in  what 
proportions  Mexander  is  to  convey  the  land  to  the  se« 
yeral  claimants,  and  particularly  the  appelleesf  which  is 
im  essential  prayer  of  their  bilL 

The  decree  before  us  is  not  final  even  as  to  JiUxofiider^ 
It  is  not  finals  whatever  may  be  it's  terms^  not  only  be- 
cause it  necessarily  depends  on  the  decree  which  is  to  be 
rendered  a^nst  the  Clevelands,  and  must  be  conformed 
thereto  when  it  is  made,  but  because  it  omits  to  decree 
a  Deed  to  be  made  to  ihe  appellees,  and  thaJt  for  the  spe* 
ciiic  prq)ortion  of  the  land  tiiey  may  prove  to  be  entitled 
to.  Tliis  last  is  the  prayer  of  the  appellees'  bill  sus  it 
relates  to  Aleocander;  and  a  Decree  which  neither  grants 
nor  rejects  a  proper  and  necessary  prayer  of  a  plaintiff's 
bill,  but  passes  it  by,  can  not  be  deemed  final.  Tbat 
deed  ought  to  have  been  decreed  to  be  made:  without  it, 
tlie  appellees  have  no  legal  title  to  the  land  in  question, 
and  could  not  maintain  an  Ejectment  for  it.  It  was  pro- 
per to  be  asked  by  them,  and  they  ought  to  receive  it  at 
the  hands  of  the  Court,  if  their  title  to  the  land  is  esta- 
blished: it  is  not  enough  to  declare  the  appellant's  deed 
to  be  void.  A  Decree  omitting  to  respond  to  a  most  im- 
portant prayer  of  a  Bill,  will  not,  in  a  doubtful  case,  be 
taken  to  be  final.  A  Decree  which  entirely  omits  to  act 
upon  the  main  object  of  the  suit,  and  to  decree  against 
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the  prindpal  and  necessary  defendants,  and  which  stops     **«?q'* 
short  of  deciding  ujion  what  is  properly  asked  as  to  the   ^^^.^^-^' 
Others,  can  not  be  final.     So  it  can  not  be  final  when  it  AJezander't 
may  b^,  in  effect,  revei*sed  by  another  decision  given  by       ^^"* 
Ifce  same  Court  in  another  branch  of  the  same  cause.    It  ColemMiMid 
Is  in  it's  nature  interlocutory,  and  would  be  so  considered      ^^^' 
even  if  the   Court  rendering  it  had  declared  it  to  be 
Jlnal. 

In  this  decree,  however,  no  such  dedaration  is  con- 
tained. No  costs  are  given  against  the  appellants^  which 
is  the  general  criterion  of  a  final  decree.— -The  appel- 
lants are  not  dismissed  from  Court,  otherwise  than  by 
implication; — by  tlie  implication  which  arises  from  con- 
tinuing the  cause,  by  consent  of  parties,  as  to  the  other 
defendants.  Without  that  consent,  it  is  presumed  the  de- 
cree would  not  have  assumed  its  present  shape,  nor  the 
present  pretension  have  been  made: — ^but  that  consent^ 
it  was  solemnly  decided  by  this  Court,  in  the  case  of 
M^CaU  V.  Peachy,  can  not  make  a  decree  final  which  in 
itself  is  not  so; — can  not  give  to  the  appellate  Court  cog- 
irizance  of  a  case  before  a  final  decision  is  made  in  the 
Court  below. — Unless  yon  consider  this  Decree  interlo- 
cwtory,  the  defendant  will  get  clear  of  the  costs,  when 
Hie  title  is  found  against  him.  He  will  be  held  to  quiet 
the  title  of  the  appellees  to  land  in  which  it  may  be  here- 
after dedded  they  have  no  interest. 

In  deciding  against  the  right  of  appeal  in  this  case,  in 
^liich  all  the  defendants  a^  necessary  defendants,  and 
all  the  parts  of  the  cause  constitute  one  cause,  I  decide 
nothing  as  to  cases  in  which  the  proceeding  in  the  Court 
of  Equity  may  be  abused; — in  which,  for  example,  se- 
veral distinct  suits  ipay  be  formed  into  one  suit,  and  the 
dieinand  against  one  defendant  has  no  necessary  connec- 
tion with  that  against  another. — In  that  case  it  might  be 
argaed,  at  least,  in  favor  of  a  defendant,  (but  on  this 
point  I  give  no  opinion,)  that  the  suit  is,  ih  effect,  a  dis- 
tinct suit — It  might  be  said  to  be  hard  to  keep  one  man 
ib  Court  against  his  wilt,  merely  because  of  the  existence, 
in  efi*ect,  of  a  separate  and  distinct  suit  against  another^ 
It  would  be  no  how  necessary  to  a  complete  decree  ii| 
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1Cabo%,     eitiier  caaCf  that  the  cause  of  one  defendaii^  ^ho^&MWt 

^  ^  *      on  that  of  another.    It  may  he,  that  a  party  ought  not  to 

A^exunder^  be  restrained,  in  his  right  of  ajqieal,  because  a  plaintiff 

^  beirt       has  arbitrarily  chosen  to  consider  that  cause  as  JoMb 

Oolemaii^  which  is  in  it's  nature  scceraL 

^VQJt^  In  denying  the  right  of  appeal  in  the  case  before  as» 
it  is  true  the  appellant  is  postpaid  in  bis  admi^HHi  ia^ 
the  appellate  Court:  but  he  is  postponed  no  longer  tluui 
until  thecause,  in  all  it's  parts^  has  been  decided  in  tho 
Court  below.  He  finds  his  equival^t  for  that  del^y,  ia 
this; — ^that  the  whole  matter  is  to  be  now  settled*  and  he 
exempted  from  other  suits*  He  also  finds  an  equi^alenot 
in  the  acknowledged  right  of  the  Court  below  to  correct 
it's  own  errors,  up  to  the  time  of  dismissing  the  cause 
from  the  Court  in  all  it's  parts«  That  Court,  by  it'« 
more  mature  deliberation,  may  render  the  appeal,  now 
before  us,  wholly  unnecessary. 

I  ought  to  apologize  for  discussing,  in  any  d^jree,  oin 
the  merits,  a  question  which  has  been  solemnly  settled  in 
this  Court.  It  was  unanimously  settled  twenty-two  yeam 
ago,  on  great  consideration^  the  very  able  bar  of  that 
day  giving  to  the  Court  the  aid  itf  it^s  c^nions  and  delt* 
berations.  The  decision  was  made  in  the  cmtatM^CaU 
V.  Peaokf*  It  was  then  decided  that  there  can  be  no  i^ 
peal  from  an  interlocutory  decree^  even  by  consent  of  par* 
ties.  All  the  arguments  now  urged  for  the  appeUant,  were 
tt|en  used  l^ld  oyerruled.  Inconyeniences  wereadwtted 
to  exist,  but  they  were  reCnred  to  the  l>gi9latBfe;-«-4UM| 
the  I^egislature  has  since  acted  upon  them.  That  deci* 
sion  has  been  acquiesced  in  until  lately;  coafiM»edto  bj 
succeeding  Judges;  and  frequent  recognitUms  of  Wm 
principles  bave  taken  place  in  this  Court  I  wisk  to  rer 
fer  particularly  to  that  decision  and  to  the  otben^  a«| 
will  subjoin  a  few  additional  obsemrations  upum  ^  ailb- 
ject 

With  respect  to  the  decisions  in  the  cases  of  B§ll  ▼• 
Ball,  and  Gotn^  v.  FuUher^lknow  but  little«-*J  did  not 
sit  in  either  case.  They  were  not,  however,  di3cnsaed» 
if  considered,  on  the  point  of  jurisdiction.^— As  to  that 
point,  they  may  be  considered  «tifr  «ttoUJo^  as  they  are 
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I  do  not  stop  to  enquire  i»?hetfier  they     ^^fS^ 
Qonftictwitti  the  former  decisions  in  this  particular:  but,   ..^^^^.^^ 
if  tbey  do^  they  are  not  entitled  to  outweigh  the  solemn  ^lexandef^^ 
reaolutions  of  the  Court  in  the  case  of  M^Call  v.  Peachy^      ^^^ 
and  the  succee4inf;  cases.  CcilmiAtod 

The -decision  in  the  case  of  M^Call  v.  Peachy  was  hot-  ^^^ 
i^med  as  well  upon  general  principles  of  construction 
fevnd  in  the  English  decisions^  as  upon  the  imperious 
vorde  of  our  Statutes. — As  for  the  general  principles  of 
^nstructioay  they  are  best  exhibited  in  Metcalfe^s  case« 
II  Co*  38  a« — One  of  those  principles  is,  that  a  Writ  of 
£rror  only  lies  upon  tijinal  judgment^  in  account  or  par* 
tition  for  example.  The  terms  in  a  Writ  of  Error^ 
^judidwn  inde  redditum,^*  were  expounded  to  mean  th^ 
pifidpal  BMd  final  judgment.  They  were  so  expounded 
Ciuter  aJUaO  because,  when  we  speak  of  a  thing  or  per- 
son, the  principal  or  most  worthy  is  to  be  intended. — It 
was  also  ac^udged,  that  the  words  ^^judidum  redditum,** 
as  aforesaid,  are  to  be  intended,  not  only  <^  deprincipali 
juiicio^**  but  also  «  dt  integrojudkto.^'-^They  can  not  b^ 
satisfied  by  a  parhal^  and  much  less  by  an  inteiiooitory 
jodgnmit^— As  the  Writ  of  Error  rehearses  jlll  tho9^ 
who  msf  parHts  to  the  original  vnitf  luid  then  says,  «si 
j^tMdmm  urBS  redditum^^*  &c.,  it  proves  that  it  does  not 
lie  befoi^  it  is  decided  as  to  oU  the  parties,  and  the  whole 
Hmtter  is  detaviined. 

AjMyflier  reason  assigned  for  this,  is  that  the  whoU  re- 
CDfd  ia  mppm^  to  be  either  in  the  Court  below  or  the  ap- 
peUata  Court,  and  that  the  original  is  entire  and  can  not 
ke  in  botti  Covts  at  the  same  time. — It  was  accordingly 
resolred  in  that  case  that,  as  the  judgment  intended  is  that 
wWoh  goes  to  the  nohde  demand,  so  the  record  shall  not  be 
ywbA  till  the  whole  matter  is  determined.  It  is  stated 
\  particularly,  that,  in^the  case  of  several  defendants, 
if  the  original  is  ane,  and  the  declaration  one,  one  of  the 
drfisiidants  can  not  have  a  Writ  of  Error  'till  the  whoU 
ia^teteminedi  for  that,  as  aforesaid,  the  record  can  not 
bo  in  the  King's  Bench  and  Common  Pleas  at  the  same 
It  was  also  resolved  that  the  record  is  not  remov- 
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^»«»     ed  until  jlnoZ  judgment,  for  the  farther  reason  that,  nattt 
.^^^..^^^^^  then,  the  Chief  Justice  of  the  Common  Pleas  has  no  au- 

Aiexander'i  thority  to  send  it;  the  words  of  the  writ  being,  "  si  Ju- 
^       didum  inde  redditum  siU  tunc  recordunif  Sfc  mUtatiSf 

Colcnmn and  &€.'»  It  is  not  to  be  sent  until  (<«  tunc**)  the  judgment^' 
that  is,  the  principal  and  final  judgment,  the  judgment 
(<<  de  UTTEORo,")  upon  the  whole  matter,  and  as  to  all 
tiie  parties,  shall  be  rendered. 

These  principles  in  all  their  parts  apply  emphatically 
against  allowing  the  appeal  in  the  case  before  us.  I  . 
will  merely  stop  to  repeat  that  the  judgment  heretofore 
rendered  and  now  before  us,  is  not  the  prindpalf  but  an 
incidental  judgment: — the  principal  judgment  wiH  be  that 
deciding  whetlier  the  appellees  have  a  right  or  not  to  the 
estate  in  question.  So  it  follows  that  the  judgment  be^ 
fore  us  is  not  the  cn/tra  judgment: — ^the  judgment  forming 
the  substratum  of  the  appellee's  claim  against  Mexnnder 
has  not  yet  been  rendered,  and  is  now  wanting;  and, 
when  pronounced,  it  may  render  tl)e  present  appeal 
wholly  unnecessary.  The  principles  in  Mttcalf^s  case 
are  sound,  and  conclude  the  question  before  us.  It  is  not 
denied  that  there  are  some  excqitions  in  the  English  books 
from  tliese  principles: — some  such  may  be  found  in  So- 
am  and  other  abridgments.  But,  wiiile  it  is  not  admit- 
ted that  the  case  before  us  would  form  an  exception  even 
in  England,  it  is  strongly  influenced  by  the  imperious 
provisions  of  our  Statutes. 

The  force  of  the  above  principles  was  held,  in  the  case 
of  J\i*CaU  V.  Peachy^  to  be  entirely  corroborated  by  the 
strong  phraseology  of  all  our  Acts  in  relation  to  the  right 
of  appealing.  The  words  of  those  Acts  go,  in  general, 
to  allow  appeals  <<  after  those  decisions  shall  be  JinaP^  in 
the  Court  below.  The  term  decisions  must  be  taken  ws 
co-extensive  with  the  actual  questions  in  controrersy.  ft 
can  not  be  satisfied  by  a  decree  embracing  only  apart  or 
portion  of  the  subject.  So  the  term  final  meand  that* 
decree  which  makes  an  end  of  the  case  in  the  Court  be* 
low,  and  is  used  in  erophatical  contrast  to  such  decreet 
or  orders  as  are  only  progressive  to  that  and;  as  are 
merely  interlocutory. 
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As  to  tke  extent  of  the  right  of  appealing,  it  is  a  mat-     ^^?^ 
tcr  of  mere  positive  institution.    The  party  takes  it  to  ^^^^..^^^ 
the  extent,  and  on  the  terms  on  which  it  is  granted.  Alexander*! 
There  is  no  great  principle  which  calls  for  the  correction       ^*'" 
of  the  appellate  tribunal  upon  the  immature  and  inchoate  colemaaftnd 
acts  of  Ae  inferior  Court    These,  that  Court  may,  it-      ^*^*' 
■elf,  correct,  on  future  deliberation.    It  is  only  their  ul- 
timate and  solemn  decision  which  are  the  proper  sub- 
jects of  a^^eal. 

In  my  judgment,  the  criterion  of  the  right  of  appeal 
is,  as  aforesaid,  whether  the  cause  has  been  finally  de- 
cided upon  in  all  it's  parts  in  the  Court  below.  This, 
as  aforesaid,  has  been  long  the  establbhed  criterion  in 
this  Court.  Another  criterion,  however,  has  been  lately 
set  up:  and  that  is  to  allow  that  right  to  any  party  who 
is  de  Joilo  discharged  from  the  Court  below,  although  it 
may  clearly  appear  to  the  appellate  Court  that  he  was 
erroneously  so  discharged,  ajid  that  no  complete  decree 
can  be  made  in  the  cause  without  him.  What  is  this  but 
to  allow  the  Court  bebw  to  multiply  appeals  at  it's  plea- 
sure, transfer  to  the  appeUate  Court  it's  inchoate  and 
immature  judgments,  set  up  an  arbitrary  standard  of 
appealing,  and  repeal  so  much  of  our  laws  as  restrict 
appeals  to  decrees  which  are  final.  A  provision  of  an 
Act  is  no  provision  wliich  can  be  thus  set  at  nought,  at 
flie  mere  will  and  pleasure,  or  by  tl)e  errors^  of  a  sttb<» 
ordinate  Court. 

In  support  of  this  alledged  criterion,  the  loose  words 
itf  Judges  have  been  clutched  at,  who  say  the  appeal  does 
nai  lie,  because  **  all  the  parties  are  retained  in  Cour^ 
&c"  The  error  of  (rentlemen  consists  in  adopting  the 
eotcoiTte  of  that  proposition.  They  infer  from  that  (ftc- 
twm,  that  if,  <m  the  contrary,  a  party  is  discharged  from 
Court  in  the  most  incipient  stage  of  the  proceeding,  the 
right  of  appeal  accrues.  It  is  entirely  a  non  sequitur. — 
Tliis  idea  is  in  utter  collision  with  every  principle  on  the 
snltiect,  and  vrith  the  provisions  of  our  Acts,  which  give 
anneals,  and  give  them  only  in  cases  where  the  decisions 
bav«  been  finaL  They  do  not  admit,  however,  that  the 
ciriterion  of  snch  finality  is^  that  a  party  has  been  cR8>> 
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jfAMd^     charged  prematarely,  and  erfoneoufidy  diftdiftrged^  fboni 
^^^.^^^  the  C<mrt  below. 

Alexander^      Admitting,  bowever,  the  correctness  of  this  newly 

^^^^      discovered  criterion,  it  does  not  sustain  tiie  daim  of  ibt 

Colemimnka  present  appellant.    He  has  not  been  in  fact  discharged  by 

^^'    'the  decree  of  the  Court  below.    There  is  nothing  in  that 

decree  which  shews  it,  otherwise  than  by  a  remote  wbA 

&llible  implicatiofu 

For  these  reasons,  I  entirely  concur  in  qmiion  wifk 
Judge  Brooke  that  the  appeal  was  prematurely  allow- 
ed to  the  Chancery  Court;  and  that  the  Decree  of  that 
Court  dismissing  the  same  for  that  cause,  is  correct  and 
ought  to  be  affirmed.  And  the  said  Decree  Is  to  be  i 
ed  accordingly. 


Decided,   Hudsons   agoiust  Hudson's   Administratixr 
^^1819^  *^^  ethers. 

i.ifawid-  Chkistophbb  Huoson  of  the  County  of  AmoKa,  by 
bJ'v^^e'S^  his  Will,  dated  the  4th  of  November  1788,  and  adnft- 

licr  huf. 

band's  Will,  certain  slaves  for  life,  with  power  to  dispose  of  them  afterwards^  ammur 
Am  children,  as  she  should  think  proper,  bequeath  them  to  tPmteet  for  the  benefil 
<»f  one  only  of  those  cbildreii;  such  child  must  be  considered  as  iK^ding  the  sl^via 
under  her  Will,  advertely,  in  relation  to  the  other  children,  and  therefore  may  be 
protected  by  ^e  act  of  Liimtations  from  a  claim  in  their  behalf. 

3.  In  a  case  where  it  is  necessary  to  plead  the  act  of  Limitation^  it  ought,  in  order 
to  form  a  bar,  to  be  epedaUy  pleaded,  or  at  least  insisted  ons  that  is,  the  tem  pre- 
scribed by  the  Statute  should  be  particularly  (if  not/orfiia%)  pleaded,  or  relied  on» 
to  let  in  the  plaintiff  to  shew,  in  his  replication,  that,  within  that  term,  an  origiral 
had  been  sued  out,  if  the  fact  were  so,  and  thus  to  aroid  the  bar. 

3.  Where  a  testator  empowers  hie  -widow  to  dispose  of  certain  slayes  **  ameng'hie 
ehUdren,"  (in  general  terms,)  <*  a§  the  ehaU  think  preper,*'  she  can  not  give  them  cM 
te  one,  nor  wh^y  exclude  any;  nor  can  she  give  any  of  them  to  hii  grand  children' 
and  if  she  make  an  appointment  violating  this  principle,  it  «ill  be  avoided  ia 
Equity,  and  the  property  distributed  among  aU  the  children  and  their  repreaaata 
tives. 

4.  The  circumstance  that  slaves  are  bequeathed  to  trueteee.  for  the  use  of  a  pm^ 
•on,  that  he  may  enjoy  the  profits  of  their  labour  during  his  life,  &c  ,  is  not,  in  it- 
•eU;  sufficient  evidence  that,  by  virtue  o/tuch  bequeet^  he  kad  ocftio/po^eMioa  thett- 
of,  advertely  to  the  claim  of  oUier  persons. 

5.  A  possession  of  slaves  commencing  during'  the  infancy  of  a  platntifF.  can  «A 
operate  a  title  in  favour  of  a  defendant,  until  it  has  continued  five  years  after  such 
in&ncy  has  ceased. 

6.  When  the  act  of  Limitations  once  begins  to  run,  it  runs  over  all  meene  acta, 
ittch  as  coverture*  infancy,  &c.   (CfSte  Fi$xhugh  y.  ^ndereon^  2  M.  ti  JIC  299. 
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teito  record  flie  £6th^of  February  1789,  bequeathed  to     Aran. 
Us  Trife  Eli%abeth  Hudson  certain  slaves  during  her  life,  v^^^^-,^^' 
and  directed  that  the  same  should  be  by  her  disposed  of,    tiudsons 
among  Mi  thUdrertf  after  her  death,  as  she  should  think   n^^,^fg 
proper.    The    Will  contained    sundry  devises  and  be-  idministra- 
quests  of  lands,  slaves  and  other  property,  in  various     others. 
proportions,  among  to  his  four  sons,  Lewdlin  Hudson; 
Wmiam   €hamberlayne   Hudson^   Charles  Hudson  and 
Frauds  Eppes  Hudson;  his  daughters  Eli%aieth  Little- 
page  Priee^  and  Mary  Bass*,  and  his  Wife. 

Elixabeth  Hudson^  the  widow,  by  her  Will  dated  the 
{^Sthof  October  1794,  and  admitted  to  record  in  De- 
cember following,  gave  nearly  all  tlie  slaves,  in  which 
she  had  a  life  estate  as  aforesaid,  together  with  Iheir  fu- 
ture increase,  to  William  B.  OUes  and  John  Royall,  or 
the  survivor  of  them,  in  trust  for  the  use  of  her  son 
l^raneis  Eppes  Hudson^  that  they  should  permit  him 
during  his  natural  life  to  enjoy  the  profits  of  the  said 
slaves!  and,  after  his  death,  that  the  said  slaves  with  alH 
Hkeir  increase  should  be  equally  divided  among  his  child- 
rchi  lawfully  begotten;  or,  if  he  should  have  no  children, 
among  the  surviving  children  of  her  other  sons  and 
daughters  above  mentioned. 

Francis  Eppes  Hudson  qualified,  in  Mgust  1795,  as 
administrator  with  the  Will  annexed,  in  which  the  tes- 
tatrix also  directed  that  he  should  pay  all  her  just  debts^     ' 
together  with  certain  legacies  to  her  daughter  Mary  Bass 
axkd  her  son  Charles. 

On  the  20th  day  of  June  1808,  Hannah  Hudson  and 
others,  children  and  representatives  of  William  Cham- 
berlafne  Hudson  (who  died  on  or  aiout  the  29th  of  July, 
1800,)  sued  out  a  subpcena  from  the  Superior  Court  of 
Chancery  for  the  Richmond  District,  against  Francis  E^ 
Hudson  administrator  of  Elizabeth  Hudson  deceased, 
Wmiiam  B.  Oiles,  and  William  RoyaU  executor  o(  John 
Hffyall  the  other  trustee.  In  March  18Q9,  they  filed 
€beir  Bill;  and  afterwards  an  amended  bill^  making  the 
other  children  of  Christoplier  Hudson  parties,  to  set  asid^ 
the  appointment  made  by  the  Will  of  Elizabeth  Hudson, 
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Ayanji     in  relation  to  the  d^rw,  as  munst  asd  piNrtialf   ^f«l 
autborixed  by  the  proper  constmicliion  of  liie  Witt  of 


Hudfloi^    Christopher  Budsan;  that  an  eqnal  divtsioii  of  tin^ 

Badbon'i    ^'^^^  ^^  ^^^^^  increaae  might  he  made  $mof^  all  ^ 

administni.  children  of  the  said  Chrittapher  and  their  rc|ireMiit»» 

^^  m.       ^^*^'  ^  compel  the  defendant  Frands  E.  HwisMio  a«^ 

count  Car  and  pay  the  value  of  one  of  the  alavesji  sold  Iqr 

him  and  converted  to  hia  use  ainoe  the  auit  was  hroM^^ 

and  to  obtain  an  Iig  unction  to  restrain  him^  pendmttf 

litCn  from  removing  any  of  them  oi|t  of  the  State:  which 

Ii\j unction  was  granted  by  the  Chancellor. 

Frandi  E*  Hudson  by  his  answer  insisted*  for  varimia 
reasons,  that  the  appointment  made  in  his  faviour  wjis 
reasonable  and  just,  under  all  the  circum8t«nces  of  the 
case;  that  it  was  the  intention  of  the  testator  CMtJis* 
pher  Hudson^  expressed  in  his  Will,  that  the  power  giv^ 
his  Wife  should  be  exercised  entirely  accordin|pto  4ier 
own  discretion,  provided  she  gave  the  slavea  to  a^ytiw 
or  more  of  his  children;  that  the  amoant  of  dehls  9mi 
legacies,  which  the  respondent  was  to  pay*  under  tte 
Will  of  Eli%ahe&  Budsmh  was  so  large  as  to  leave  htaf 
with  the  negroes  bequeathed  to  him*  hnt  a  small  pari  ^ 
his  father^s  estate;  at  any  rale  not  more  than  hia  hra« 
ther  WUliam  a  Eudson,  &th^  of  the  plaiat^  had  re* 
ceived.  He  admitted  that,  since  the  instittttioa  of  the 
suit*  he  sold  for  a  fair  price  the  negfo  boy  mentioned  in 
the  Bill;  but  alledged  that  EUxaboth  Buisom  died  otM- 
tate  as  to  part  of  the  negroes;  via.,  a  w^man  named  iftri^ 
$ha  and  child;  that,  in  consequence  thereof  the  saM 
slaves  were  sold,  and  the  money  arising  from  snch  atle 
was  equally  divided  between  William  C.  Ai4«0%  mid 
'^  o^^s;  concluding  with  remartting,  «  that  the  said  tHl- 
'«  Uam  C.  Hudson  lived  mang  years  after  the  death  «( 
<<  his  mother,  and  never  claimed  the  property  now  and 
^  for  by  the  complainants,  because  he  was  wtjl  gratisliid 
<<  that  he  had  no  right  to  make  such  a  claim;  and  tlia 
<<  respoudent  is  advised  that  it  is  not  competent  for  Vtm 
"  plaintiff  at  this  time  to  claim  the  same  in  right  of 
«  WilUam  C.  Bndson.^* 
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ihttt  be  hftd  received  m  purl  of  the  slaves  in  controversy »       ^   : 


:  ntt  e^ptnl  part  of  the  money  which  DoUha  sold    Hudto«i 
Air^    No  aMw«rslMiM  put  in  hy  the  other  defendants,        ▼    . 
«<n  were  dnly  oerred  %vpm  then.    A  receipt  adminittrtr 
Wmmm  C.  MniM^  for  his  share  of  the  price  0!^^  ^^^ 
Ml$ka  aod  her  chlldt  was  made  an  exhibit 

GkmciUor  Tatxor  dismissed  the  Bills  with  costs; 
§mm  whieh  Decree  the  plaintifis  ai^aled. 

The  fiflhHring  was  the  opinion  of  this  Coortt  which 
Jodge  EoAHB  deliveied. 

The  OMTt  is  of  opinfatt,  that,  as  the  wfll  of  CAriiftK 
jrikir  AMssfiy  waa  consam  mated,  in  favour  of  the  appellee 
J*.  M.  Hmiun,  hy  that  of  EHm  Bitdmm  his  widow  and 
iMstee,  (Iboogh  improperly  consummated,)  the  said 
f.  A  MMmi  is  to  be  considered  as  holding  the  negroes 
iiM^eby  appointed,  ainrtdf.,  m  relation  to  the  appei- 
tents^  as  OMich  so,  as  if  the  Will  of  the  original  testator 
Mad  keen  perfected  by  himself;  and  that,  quoad  the  appd- 
taila^  the  appellee  F.  E.  AMboa  is  not  so  to  be  consider- 
it  ft  tniatee,  as  to  bar  him  from  relying  on  the  act  of  H- 
nsttationo.  There  was  no  special  trust  or  confidence  re- 
]Mioed  in  him  which  riiouM  have  that  effect;  and  he  stands 
ttefdy  in  the  common  sitaation  of  a  man  who  has  obtain- 
M  properly  to  which  he  is  not  entitled.  Denying  to 
khn^  tlMnlbpey  the  benefit  of  the  Act  of  Liraitationsy 
wo«ld  go  far  to  repeaLthe  operation  of  that  act  altoge- 
IkMv  The  Court  is  also  of  opinion,  that,  although  five 
had  not  eliq^  between  the  iadh  of  WUtiam  C. 
r  thefiitiier  of  the  appellanta,  (soaw  of  whom  arift 
iaISuitm)  and  tfaa  time  when  the  af^ellee  P.  B.  Aubmt 
on  the  estate  of  his  mothw^  and  prokMf 
of  the  nq^roes  in  oontroversy,  that  cli^ 
would  not  prevent  the  statate  from  affinpding 
ft'kfti^  the  principle  being  that>  when  the  act  ondebegini 
to  rvi#  it  runs  over  alt  mesne  aets^  such  as  covertnre^^ 
kOtmejp  *(^  and  tliat  it  would  de^Mit  the  statute,  iii 
aOoPthoilf^ae  ol  four  years,  the  death  of  the  idaiatWand 
infiancy  of  his  issue  were  to  set  aQ  ait  large  again*  (i 
Mrs.  S56f  Oraj  r.  *lfcad»»0 


356     '  SMprme  (kmrt4^  <iAppud$. 

,  Ap«u»  Tb9  Court  is  alfia  of  opiaJOB,  thut  the  {io60ea8ioii  ^T 
^^^^^^  F.  E.  JEFudsan  in  this  case  wa»  ki  his  duiractn*  of  ^k 
Hudsons    ^oMeeof  bis  mother,  und  not  in  tha;^  of  her  gifaiitfrfrtrirtafy 

administra-  But  the  Opinion  of  the  Court  is  that,  whefeitis  weceoiMy 
^  ""e^ ''^' to  Ple^  ^  ac^ <»f  Limitatims,  it  ought^in  order tolbm 
a  bar,  to  be  specUdhf  pleaded,  or  at  least  insisted  on.--* 
A  general  averment,  soch  as  that  in  the  ansver  of  Fd  A 
HudBOUf  that  fFUUam  C.  Otdscm  lived  mmif  fMm  uSm 
the  dealb  of  his  mother,  and  did  not  claiia  tte  propertj^ 
is  not  sufficient  It  does  not  assert,  or  necessarily  imi* 
port  this  delay  to  have  been  for  jfaoe  yearn;  and  Ite  >ar 
pression  may  be  as  well  satisfied  by  f^ur  yeavs  atti 
eleven  months  as  by  ^e  years.  It  is  important  thait  tb» 
term  prescribed  by  the  Statute  should  be;}Nir(tsiilifif 
(tho'  not  formally)  pleaded,  or  relied  on,  to  let  hi  tbo 
plaintiff  to  shew,  in  his  replication,  tM»  within  tiMt 
term,  an  original  had  been  sued  ou^  if  the  fiii^  were  00^ 
(4  Bac»  484,)  and  thus  to  avoid  the  bar:  but  macbr^li*' 
cation  might  be  deemed  immaterial  if  not  im{]»«tineiit» 
in  a  case  in  which  the  delay  to  sue  for  the  Aill  term  pros^ 
cribed  by  the  statute  bad  not  been  put  in  issue  hy  the  d«* 
fendant.  Altho'  the  statute  might  have  been  pleaded  im 
tiiis  case,  therefore,  the  opinion  of  the  Court  i%  thai  ii 
has  not  been  so  pleaded  or  relied  on;  and  we  are  drivea 
to  decide  the  cause  upon  it*8  m^its. 

On  those  merits,  the  Court  ho^s  the  priaoiple  to  hCp 
that,  where  a  power  is  given  to  a  trustee  to  distributean 
interest  among  all  the  ckUdroh  he  cannot  give  it  ntt  i» 
sue,  nor  whdhf  txduit  anff  nor  can  he  appoint  any  paM 
of  the  subject  to  the  grmdehiliirmf  of  llie  te0(aator;  Am 
appointment  violating  this  principle,  (as  the  prttMiii 
does  in  all  if  s  members,)  will  be  avoided  in  Bquily^  ttkl 
the  property  distributed  among  the  children  and  their 
representatives.  All  these  points  were  decided  by  thin 
Court  in  the  case  of  Owtn  v.  Morris  (2  Call  520.)  U 
there  was  nothing  else  in  this  case,  therefore^  flie  Conrt 
would  give  it  this  destination,  as  to  the  negroes  and  thefr 
prqfitg;  debiting  the  appdlee,  at  the  same  time,  wifla  the 
fhll  value  of  one  of  the  negroes,  admitted  to  have  been 


tn  the  AM.  Vmt  of  ike  CdmrnoMOtaWu  m 

ioM  \j  hin,  and  conrerted  to  his  own  use.    It  is,  how*     ^^^^ 
e?ert  pnkaHty  that,  altiK/  tke  q^llee  has  no  otiier  title  v,^.^^^ 
to  the  slaves  in  controversy,  such  title  may  have  accrued    Hudsons 
ki  his  favoar  by  an  aetaal  adverse  passession  of  them  for   ^^^^>^. 
■wre  than  five  years.    Hiat  such  possession  will  give  a  adminittnu 
Me  to  a  defendant,  (as  well  as  a  plaintiff,)  and  f/ua^'*'^^ 
wUkemi  pkadh^  ikeJkief  UmitatidnSf  has  been  often 
iadded  in  ttis  Court    We  refer  particularly  to  the 
caoeo  of  J&riam  v.  Murray  S  Call  B5,  and  €far(h*8  eocem^ 
itrv.  BarkwiaU^  5  Mmif.  101.    AHho' it  is  ]?ro6a6fe,  from 
lUa  record,  that  this  possession  did  actually  exist  in  the 
appdiee  in  the  case  before  us;  and  that  a  jury  migtit 
HMlf  jiMilified  to  infer  it,  from  the  facts  admitted 
proved  In  the  case,  and  ether  taHmmy  which  might 
be  aflhiad  en  the  trial  of  an  issue;  there  is  not  enougl^ 
OMcaded,  on  iM$  record,  to  enable  the  Court  to  infer 
Mm  fiiet,  'With  emiaki^hf.    The  Court  must  therefore  avail 
itaelf  off  an  issue  to -ascertain  that  fact;  and,  moreparti* 
enlariy,  to  find  whether  or  not  an  actual  possession  of  flio 
a^;roes  m  question  commenced  with  the  appellee  during 
the  t^  time  cf  Wm.  0.  Hadmm^  aitd  continued  five  years 
or  longer*    We  would  reotrlct  the  eomfmencement  of  such 
pooaeaaion  totheUfe  ihne  of  the  appMee's  a/ncestor^  for  it 
ia  not  siq^osod  that  a  possession  commencing  during  the 
mfimcj/  ^a  plaiatiff,  should  operate  a  title,  in  ftivour  of 
a  d^ndant,  until  such  posaessim  had  continued  five  yeara 
after  his  infancy  had  ceased. 

The  decree  is  to  be  reversed  wiUi  Costs;  the  cause  re- 
indedt  and  an  issue  directed,  for  the  parpose  aforeaaidf 
OB  the  return  of  which,  the  decree  is  to  he  rendered  for 
the  appellaiUs,  or  appellee,  undra*  the  principles  of  this 
docree»  according  as  the  finding  of  the  issue  may  be  in 
flifr0Qr  of  one  w  the  other  <rf  tiie  parties. 


1 


$3$  Shuprtme  Omti  oJJtpftaJU* 

^^^xl?^  Tiylor  against  King. 

1.  inxcoart  IN  Ejectment  in  tiie  Syperior  Court  of  MontipMKif 
UwTS^  County,  by  Jo&n  «M:  2\iffair  iqpiuist  Jai€]»ft  £lMWt  tte 
mif  be  ^r-  Jury  found  s  speeial  verdict;  that  .^mlfw  hewiM  «ip 
d^nce,^'va.8«i^  oflfce  liuid  in  the  deelar^tion  inenticmed^  witif  «p 
^th"^^  uppurtenancem  in  fee;  that,  before  the  lst<tf  FebNiiy 
^iMne»r^  1S09»  hehadby  ]H*<qMrdeed  conyegpedtbe  wboktorfate 
^^'^^^^  9on  C&orfeg  £F.  l«em«y  who  was  thereof  eeiaed^  an4 
reUtetothe  while  in  actoal  setein,  being  indebted  to  JfenftM  mti 
^t^^^^  AuuU^  iloM  im  the  ailm  of  ftl,510  S£  Cevts,  on  tbo  34 
pent;,  as,  if  day  of  Fdbmary  I809»  executed,  joinUy  with  hia  fatiM^ 


ni^rthe  aDeedofTraattolGmyXdnuifidatmttofieeurethop^ 
party,  or  his  mentof  the  said  suoi  of  money  to  the  SMd 
S^^SSTto^  **P*  *»>  which  Deed,  being  duly  recorded,  woo 
«ninstru.  inhoc  veria.w4hat,  on  the  4th  ^  Jme  \%\h  ttdaoli 
he  didnot  tUiiikm  wd  BMitubiph  Rq89^  for  a  Yakable  congideiirDlia^, 
i?^»d^to  fnii^  mid  bona  fie  transferred  their  ii«tei%8t»  io  tiie  a«id 
fiSad  com-  deed  of  tmst  and  the  n^ney  secnred  thereby^  tef  Mbm  «K 
M^^entof  ^^y'^  the  lessor  of  the  plaintiff,  by  a  writhig  nnder  oeal, 
accounts  found  ako  in  kotc  verftoz-^hatf  on  the  Htb  day  of  D^ 
iSSL^Chi  <»«*«'  l»U,the«n0i  of  »ia73  14i  Cents,  secwiA  bf 
«  statement  tfae  sMd  Deed  of  Trust,  being  due  on  accb«ii  of  pliaci* 
wul^induc-  f^  ^*  interest,  the  said  Trustee^  having  flared  oir  Motl^ 
^  it's  exe.  mmery  Court  house,  as  the  place  of  slOe,  dtetsM  Mm 

cution,can    ^  "^ 

not  be  plead- 
ed or  given  in  evidencei  the  only  remedy*  in  such  cases,. being  in  S^ut$k 

3.  A  defendsat  b«teg  |uity  or  privy  to  a  deed,  can  ifoi  atoidit.  iaaeeeirsf 
common  law,  hy  pofl  evidence,  on  the  ground  of  woru  of  cfmdaraUoni  for  he  is  «s* 
rs^^tfJfrom  aretrixig  such  matter  against  k  tpeciaUy, 

3.  The  Trustee  in  a  deed  of  trust  takes  a/e^ol,  though  defeasible  title;  andl^ 
deed  from  him  to  a  purchaser,  conveys  an  ahiolute  title,  in  a  Coitrt  of  common  Icrw; 
whether  the  conditions  of  the  Trust  Deed  have  bosa  co^ppbed  vMt^  #r  qotcksil 
the  rule  is  different  tn  £^'^. 

4.  A  Court  of  JSouiV^  will  not  permit  the  original  owner  of  the  land,  or  his  ali- 
enee, to  be  injured  by  a  breach  of  trust  on  the  part  of  the  trustee;  and,  thereforet 
will  set  a»de  a  sale  asd  oonv^ranoe  by  him,  if  tke  veqaialtioiis  of  tJle  deed  of  trait 
have  not  been  complied  with. 

5.  A  purchaser  fton  a  person  who  has  ^fwrfttf^osan^yed  the  estate  to  stws- 
tee  by  deed  duly  recorded,  is  estopped  at  law,  though  not  in  EguU^t  hom  imp«xg;n* 
ing,  on  the  g^und  q£ fraud,  a  deed  regularly  executed  by  the  trrtttee,  to  a  par- 
chtuier  fromjbim. 


kiike4i^  Tmr  of  thi  CmmmweaUL  «5f 

l^pnmm^  tbwt  ten  milM,  Mi4t  at  the  reqMtt  of  tte     At^^ 
Ifu4  Zbf  ^»  b^Ting  duly  advertuied  the  tuae  and  place  ^^.^^^^ 
of  Mie  according  to  the  provisions  of  the  I>eed»  proceed*     Ttyte 
•d  tD  eqqvioe  the  Laiid  and  appiirtoMnoes  according  to      ^' 
iktt  temor  and  is  the  terais  therein  stipttlated;  and»  after 
ine  onlcry  i^  the  place  designated,  the  eanie  was  stnick 
effto  the  aaad  Jolm  M.  Tm/Ur^  (who  was  the  only  Ud^ 
4cr0.for  the  said  sam  of  Sisrs  14i  Cents:  that*  hefwo 
this  aale,  and  bebre  the  date  of  the  adfertiaementy  the 
enH  n»n»tioned  in  the  said  deed*  d^iending  in  the  Court 
ff  Appeahj  between  4ndnw  Idwii  appellant  and  the 
lirira  of  ITitfMiiii  8^  «Va4J«sn,  had  been  inally  determined 
in  favour  of  dndrew  JUwii^  so  as  to  secure  the  title,  aa 
in  the  said  Deed  is  mentioned,  to  Charla  O.  Lewu:  thai 
JBmrf  EdmmdMen  the  trustee,  b  j  a  deed  of  bai^^  and 
ante,  (found  also  in  hmcverbOf)  oenveyed  the  premises  in 
Ihe  lessor  of  the  plaintiff:«-4hat  CharUi  O.  Uwiit  after 
he  had  made  the  said  deed  of  trust,  did  rq;ularlj  sell  the 
land  and  premises  for  a  valuable  consideration,  to  wit* 
Si  5,000,  to  Jo$eph  King  the  dcimdant,  and  put  him  in     • 
psflsesnon  thereof: — ^that,  on  the  day  of  sale  of  the  premi- 
ses under  the  deed  of  Trust,  and  before  the  land  had  been 
Imockedoff  by  the  auctioneer,  a  certain  Qonutt  Pajfton 
attended,  and  had  uMule  a  positive  and  satisfiictory  aiw 
rangement  to  purchase  the  land  in  partnership  wUk  him 
the  Truetee;  and,  in  omsequence  of  that  arrangement^ 
the  said  Peyton  had  come  to  the  resolution  to  bid  as  far 
as  S8000,  if  tiie  land  could  not  be  got  for  less:  that, 
afterwards,  on  the  same  day,  and  before  the  sale  had 
taken  place,  the  said  John  M.  Tkylor,  understanding  that 
arrangement  and  determination,  then  and  there  agreed 
ivith  Pej/ton^  that,  if  he  bought  the  land,  the  said  Peftm 
should  have  it  at  the  price  of  S8009:  that,  in  oeneeqnenee 
ijf  tide  agreementf  and  the  eoniud  of  Ayfor,  Pej/ton  did 
not  Hdt^  the  ealei  that,  on  the  morning  of  the  day  of 
aale,  one  Jamee  Craig  asked  Ibybr,  if  it  wouM  not  be 
right  for  him  to  bid  to  the  amount  of  the  Deed  of  Trus^ 
t^t  Toffhr  then  q^Nwved  the  said  Oimiif*s  intentioii  of 
VUding,  butf  ift  the  evenings  and  before  the  land  vHte 
struck  (ifff  came  to  AJm,  and  reqaeeted  him  not  to  Hdf  in 


860  Smfumu  Cwiirl  of  Jlppuid. 

Habos,    eomeq$>mM  of  iMJc&  h$MwtA  Ud^  hot,  K  Ifaylor  tmi 
mt  madeiheteqme^t,  he  would  ha^e  bid  to  the  aaiMnt  ai 


Taylat    wfaieh  it  wms  cried  off  to  tiie  said  Tmlar,  and  morerafli* 

r^      er  than  have  foet  the  laad:  tiuit  Grc^f  had  aat,  at  Uni 

^^^*      tinie^  by  him,  more  than  ahottt  ftliOO,  bntMwveif  Aim. 

jelf  oMi  to  pnaeure  more  money:  that,  in  conaeyiewce  0! 

thio  conduct  of  the  said  Ta/f^.  ho  was  withont  a  com* 

petilw  in  the  market,  and  did  obtun  ihe  land  as  tiho 

only  bidder,  at  a  very  inferior  and  inadequate  prieef  the 

land  in  tiie  general  estimation  being  worth  from  88,009 

to  l(M)OOs  tiiat  the  miAJohnM.  Tajffor,flie croditor  an* 

lessor  of  the  plaintiff,  was  guiltg  of  afrmd  at  tiie  salo 

*  of  the  land  afinpesflM,  by  which  he  oMmined  it,  as  par- 

ehasN",  at  less  than  one  seventh  part  of  ifs  real  vatno^ 

to  the  injury  of  the  said  Jostfk  King*    Hie  verdict  con« 

dnded  in  the  usual  form* 

The  Snporiw  Court,  upon  this  special  Verdict,  en* 
tared  judgment  for  the- defendant  firmn  which  theiessor 
of  the  ]^aintWa|^ealed. 

Widdum  for  tiie  appellant. 

By  virtue  of  a  deed  of  thist,  the  l^at  estate  is  in 
the  TruaUe,  who  therefore  may  bring  Ejectment,  even 
after  the  dd>tor  has  paid  the  money  without  takingaro^ 
leasee  for  ik%  esti^,  M^thout  a  release,  does  not  revmi.- 
80  a  mortgagee  may  bring  Ejectment,  before  forfrnturef 
and  the  only  remedy  of  the  mortgagor  is  in  eqidty^*— ^ 
law,  the  person  giving  the  deed,  retains  no  estate^  either 
in  fee,  or  freehold,  en*  for  years. 

The  Deed  therefore  from  the  Trustee  to  the  purdiaoa* 
passed  the  estate;  being  good  between  them. — The  Tma-* 
tee  can  not  recorer  from  the  purohaser,  or  defend  him- 
selCfrom  a  suit  for  the  land,  founded  on  his  own  actr— 
Admit  it  not  binding  as  to  the  Mt$r: — Aia  can  be  in  re^ 
lation  to  hi$  right  only 9  whidi  is  merdff  €f»tftitte,  >  ■  Can 
a  fraud  committed  by  oth^v^  tuimit  into  al^folrightf 

Suf^ose  the  fraud  had  been  between  tbo  Truatoe  mad 
a  purchaser,  without  the  creditoi^— would  the  d^ed  bo 
ifoid  nftMMe%,  or  onl^piutoato^^-'^-Siqppose  the  creditor 
a  party  to  the  frau^  what  becomes  of  the  €stof«^-— Ooeo 
it  remain  in  the  Tm$ie€r,  notwilhstamyng  his  own  doed? 


i^tht^a.  rear 0/ ike  Ommonweam.  HI 

Cmmik/t4ik^1mimgJlf€thtMi,wtmrei^  *9mk 

delivered,  hyiiieTriifliaetotliepw^      ^  * 


whyslmtMbefforttepiirohasarwitliBQtioeoftlie     f^shat 
,  tttdof  HfsnoiMng  ^ly  exeeiled,  is  fatanrif  a  true*     y^ 

.  («>Tlie proper  renedy  of  Hifif  isby  BHl  in  Bqmifhf  to 

iwloocA  eeidethe  ealo»«wJdnytiiopoichtt8erapor*  Book^irdi^ 
IfV  wbo,  thoH  RMWt  prove  ilie sale  re§«iar,  or Oedeeree^  §  3. not^ 
wfU  bo  asMBfll  lum.--.4e,  if  A.  idla  to  Bm  iHrt  mak^  no  ^^^ 
kioi,  aad  afterirarda  oonveye  to  C.$  (a  paiM 
with  notioe  of  B.'q  rii^)  the  conveyance  i«  good 
1^  law$^1lM>  frtMld  of  4*  &  0.  d<ieeiiotgivep.  4i£fa( 
€rtatra**ihifl  only  vemedy  is  in  Equity^ 

It  may  be  contoaded  that  a  Court  of  ceamon  law  ha^  * 
jnriodictioB  in  cases  of  fraud. — I  anstver,  that  the  Deed 
of  TrttBt»  wbidi  passed  the  l$g0l  ulaUj  was  not  feanded 
in  firaod:  but,  if  it  were,  the  Court  of  law  can  not  take 
segninnfie  of  it,  for  the  mbe/pfd  operatos« — The  case 
ifoebtvp  ei^or.  of  Wnmiif  r.  MbfetU  lately  decided, 
(amU)  tomed  on  the  circumstance  4iat»  by  joining  issue, 
the  obijection  to  the  legality  of  tiie  plea  was  waived:-^ 
^Iherwae,  tiie^bciston  would  have  been  dWbrent* 

fHie  r«le  lakl  down  in  the  Books,  is,  thataU  oontraete 
of  Mftaibnpt  g§Mralkf  repugnant  to  fhepMc/^f  crcontrmf 
U^prMisianSf  of  Ae  common  ItnOf  are  void. — ^But  flio 
mle  ndates  tocontnaets  whose  general  nature  and  object 
to  illegal;  such  as  bonds  ibr  compounding  prosecutions 
tor  peijuryi(5)  for  the  wages  of  prostitotion,  &c.(c)  A    C^JC§t' 
similap  mle  applies  to  contracts  prohibited  by  Statote.  ^^2^1^' 
9i»  eKanple,  a  conveyance  of  all  the  goods  of  a  trader,  is  341.  J 
an  not  of  bankruptcy  and  void:(d)  so  also,  bonds  tainted    rcjWaUs. 
'  with  Uaovy,  dec,  are  vt^.  «rv^Pi»v 

In  Mice  mann^,  a  Bond  may  be  avoided  on  the  ground  )568.j       ' 
of  frond  oonmitted  in  iV$  eoeeemlitm^  as,  V  an  illiterate       ^. 
perooB  be  induced  to  sign  it,  by  reading  ft  to  him  in  %  v,  jOt 
words  diflferatit  from  those  in  which  it  is  written;(f)  tor,  ^^^k 
1m  mdk  pue,  tfie  iftind  oS  tiie  obli^r  does  not  asunt  to       *     '^ 
mpeL 

The  consequences  of  extending  the  rule  ftirther,  would 
bo  vory  inooavenient.  Suppose  the  creditor,  on  a  ^ttle^ 
paent,  bringa  in  a  tolse  enlarge  of  5^  0. 0  In  )000^,  #iif) 

roT-  VI.  46 


i6&  BafmmeC^HHqfJfypMB. 


A:^    IriM  a  kmui,  ftr too  moAf  tottiat  anoaii 
^^^^'     eoiiUpl0«11holh»di«ttow,  tboboiid 


TtLjkt    oUogetker^  wkereas  the  nde  in  Equiiy  ii,  Ihoi  ibm  i 

^^     dukht  ItnlnBftffat  k  void  9^7  m&r  » it^Mghitobt^M; 

^'^^         Again»  if  a  peraon  dtfrandod^  arocatBd  a  Bmi,  nwli 

it  be  praper  to  pMutfalM  to  avoid  it  to  «lie  towdi  >«f  • 

fmtim$erwiaumimtU^    tfso»  wbattocoaMof  ttttoil 

TherefsnotaeaselfketoiByiii  wMch  the  €Wt«iraMi 

has  been  dedded  to  be  void  at  comtaoti  law:— 4Nrt  ^lero 

are  Atrasands  in  equity.    Questions  rdating  to  pu»iM^ 

ers  wifliout  notice,  breaches  of  trust,  &c.,  form  a  maM 

pillar  of  equitoble  jurisdictioti,  which  would  bethrowil 

down.  If  the  judgment  now  in  question  should  stand* 

CMffortheai^Ree.  '  ' 

1.  The  deed  fi^m  the  tHistee  was  vtAihitwemHUpm^ 

tiea>  finrewrj  fraudulent  act  is  void  in  law;  vM  a  Ceitfl 

C/Jf^   of  tow  is  coiapeftuMtto  deektf^  it  do.(/)  Neither  to  thcM 

cfri^*  ^  any  diftrence  between  adeedandsimilleeoatract;tor  wtotf 

Brifhlr.     to  basetofCfs  Qrigtacas^Bot  be  made  goad  by  torm8»(f) 

^[^^ J^^  If  yiou  put  the  qaastton  apM  the  fe^^ 

6  Vimr  4^5,  not  assiiitiag;  tiud  reaaoa  to  as  m«di  applieaUe  to  Ma 

^;^^^  speeiesoffraadasanotberii    If  a»aa»  toifiidtogtoi|^ 

Betmm,  t    a  bond  Sm*  twenty  sMKHy,  to  toiposoi  190119  aa*  aadb 

^3^.  to  give  one  tor  twenty  potmds,  the  band  to  toM,  (ad^ 

S97J       '  Mr*  WiMamf)  becaase  ^  mAvi  nev^r  mmnMi  1mt«n 

O  )ja«diiatvnth  to,  the  growid  of  avaidaaoeto  tbe/mnui  comatttoi 

fljMTiiqf     Inr  hto  adv^raary.  J 

JtfoiLlSQ;       AdrfeBda^isiMtMteppedfroMpleafiiasaooliirtani 

^2^^  ^  BMMBr,  whioh  iMkM  a  4eed  «0u(,  or 


^V," 


V2/b.d48.j  thaabtlawi  as  in  the  caaee  of  the  deed  obtitosd  bor;tMi 
.        ^froman  ilVterate man(&),  and  whem  a  maa  fwaoidMi  a 
C  SkeA  waman  to  emoato  writtoga  to  attotlMv  ai 

^^'"^^^  upon  an  intended  anntoge^whtohm  toatot 
saehtUag*  bat  aaly  a  aauMat  ofattonnyto 

jOJSsd.    J«%aMntr  dce<t):  Mr  by  the  prctial  tow;*  tor  tta  par^ 

^^2^)  may  shew  that  tiM  deed  waa  founded  npon  an  ilfcsf^ 

fkjimb.  mderatioa|(ft)  or  was  obtained  from  adranlsen  mtef 'W 
949.J 


Jit  the  AU^Wmt  of  th$  (kmwmmtmUh.  9ft» 

^Oe  iJiJMttff^  right  to  aiMiMiiNr  an4B«iiliii?ai^  sjv^ 
0  TWff' 


mi(F  be  ptoadol  at  iaw;(ii)  ii^df  aboUshestlM  oM      ^^ 
ioctriMof  Etfti^Wels^orshcymfliatthqraiilir  ^WlX^j/'j^^ 


;  of  j«|tio^  m  tiiat»  in  einory  caaB,  the  hwinimeiit  7^  jBifir.  d- 
^tiiUgftdmittBdy  the  bad  consi^mtbHi  migr  be  shewn.        j^^^^' 
J0fiiii{  fraud  is  a  matter  of  foct^  and  tbnefore  prop^  jBbi^^  ^i^. 
to  be  ascertained  by  a  Jury;  so  that,  in  such  oaseSf  the  ^^  ^^ 
Court  of  E^[uit7  is  generally  obliged  to  direct  an  issue,  «^^' 
la  it  not  monstrous,  then,  to  drire  the  party  into  Equity,  J  J^^^*** 
la  order  that  he  may  be  sent  back  to  law  to  ascertain  the  ^65/  Sv^ 
b^    The  distinction  is  this.    Where  the  ihmd  depends  ^^^j^' 
on  qiatter  of/ck4,  the  case  is  cognisable  at  law>  and  the 
jmriacUctionof  both  Courts  is  cmewrenii  but  where  ityfji^S^ 
jewults  fro^i  efmfnUe  iitferenee  m^,  the  Court  of  Eqnilgr  TermMep. 
>jha9  coppii^rpeiuriadictioiu  ^  ^ 

,,   fU  Tbi»  dioedia  void  also,  a$  uffunst  the  pri$mU  da^Hid-    Q^J^ 
4mU    tf  TOid  between  tiie  parties^  it  can  have  no  eflRM^t]^^^^ 
%pgr  wheoe,  or  against  any  body.    So»  a  bond  given  by  ^'•atr  3  jtob 
,^«ilrfimii»  or  fiMui^ed  on  gaming  &c.,  is  void  in  tiie  haad$  fw^^' 
^asMignae.    ll»t  if  goad  between  the  partffi,  it  can  ^^JJ^^- 
aat  afect  tlaa  defiondant;  for  estoppds  de  not  bind  a  FewiJr^ 
M0Bng$r;f0j  and timafiM  be  may  plead  ^< nm  fauaper^^'-^ 
UJt^HU^^  (t^y  The  plaintiff  in  Sjectment  must  recover  ajMii  £,j  5  j^. 
(ft^jIrfi^^iUa  ova  title;  and,  here,  his  daimis  found- ^'^^ 
oA  aaa  fh«Udatea«  conveyance^  which  passes  no  ^estoto;  ir  4Sd,  446. 
:iiftJlliiMna&ner  as  a  void  bend  creates  no  debtff^  That     ^.j  ^^ 
v|b^i^ira<e*tete  passed  by  theAsd  eflrast  can  not  avail  Flii^S9, 
kim;  becanse  the  question  is  whettier  the  legal  estote  ^J^ 
paawidbythadeedtotfiektsiyafltoftotaiyi  for,  ifnot,  us^iei- 
^ke  oa»»otmatotaiii  J^jectment.    The  deed  te  Mm  is  void,    r  y%Q^ 
^Bttt  enly  as  to  ^futAaNe  right,  bat  aUogfihm'f  and  passes  'riSr0^ 
Tho'  iim  defimbmt  can  not  deny  the  deed  of  ^*  ^^ 
lie  still  has  a  right  tohoU  the  land  against  all  bnt 
litai  who  baa  the  legal  tide|  and  the  kasor  of  41ie  plaintttT 
bas  not  even  ^spuA  equity;  for,  tho',  as  creditor,  he  has  a 
tight  to  Us  money,  he  has  none  to  theestalcu 


Amii        Mr.  Widkha/mf$  title  Unt  only  deete  tmsbtnry  tk  lMii> 
^^^  '     tnteo,  or  to  the  geneml  ^icy  of  the  comMn  faiw)^  am 


TkjVk  void,  is  too  narrow.  The  cases  prove  fliat  uUfnhuMmtt 
^J^  deeds  are  void.  The  fnconvenieiiee,  ttOA,  ftt  taw,  a  bowl 
Would  be  avoided^  alU^ether,  for  one  fraudulent  it»ii, 
IhaK^  ilo  diffisrence;  for,  if  so)  it  i!l  a  pahhHnientfiirtte 
perfidy  of  the  party:  but,  pierhlip^,tte  Jury  laiglit^  undo" 
j^J^  2  the  Act,  find  the  true  sum  iue;f  rj  and,  at  any  rate,  fbt 
did  dtebt,  do  far  ^  jiist,  ^iirould  not  be  bxtingoUhed  hj  de- 
^  featiiig  the  bond.  Neither  is  it  important,  tiiat  a  pur- 
chaser without  notice  would  not  be  siEifei  fbr  such  is  tfaa 
effect  in  every  case  where  tiie  deed  ts  Voidi 

fVidthum  in  reply.  Not  a  sing^le  case  referrM  tb  by 
Mr.  CM  is  analo^us  in  it's  circumstances  to  thh.  For 
tsxample,  Cot^shibtt  V.  BeniuU  2.  Term  Eep.  763,  is  not  a 
tase  of  a  fend,  but  of  a  nvtt;  ih  Sltt^ne  v.  MiMyf  3  T^rm 
Sep.  441,  the  Deed  wfts  not  eontradktedf^hvtt  avoided  by 
toUateral  mattery  and  the  case  in  9  StiHt  417^  was  one  it 
a  bond  witfi  UUgat  consideration^  There  are  multitiidea 
of  instances^  in  England  and  this  Conhlry,  Of  refiefia 
equity  in  cases  Of  this  nature;  but  not  one  of  relief  at  ten^. 
Does  not  this  shew,  that  Mr*  CatPB  whole  ar^mnent  ia 
founded  on  a  misapplication  of  the  antiiorities?  Bla 
client  has  a  mere  eqmtahle  title.  The  Court  of  common 
law  does  not  recognize  his  haviiig  any  right  at  aD.  Any 
position  that  leads  to  an  absurdity^  or  incontfateilcjr  ndft 
the  uniform  course  of  law  proeeedlngs,  taiust  be  trroag, 
liowever  plausible  it  may  appear.  No  doubt,  the  com- 
mon  law  abhors  fraud;  but  there  are  cases  in  urUdi  it 
can  not  give  relief  against  it,  tho^  a  Conrt  of  Bqatlgr 
cank 

He  iq[ues<aon  is,  do  t\ke  forms  ot  t)ie  eotailaon  law  pef* 
mit  the  fraud  to  be  pleaded  in  such  a  case  as  HM  In 
C&tttjf  on  Pleading,  2  vol.  464,  there  is  a  form  of  a  jim 
^{ fraud  to  a  bond;  but  it  is  not  supported  by  any  aaMwwl- 
ty,  and  is  not  to  be  found  in  any  otiier  book  of  Eiltrica*. 
*.  b  there  not  a  substantial  distinetion  between  a  caae» 
wbdre  the  party  intended  to  sign  a  bond  for  ene  tbiB^ 
and»  by  fraud,  was  made  to  sign  one  for  B,4iJparmitkSAg» 
and  a  case  in  which  tiie  bond  he  signed  was  snch  as  ke 


liiii  ii  ill  hrtlifegwiiuri  of  dBfiB>goia>tltotlift  wasdecdyed 
im  the  aatttoi— t  ef  AOOMiits^  a»d  9»ye  it  for  more  thaa 
«ii  d«^  la  the  iiniifir  caie^  tbe  Court  of  law  will  give 
i«iief  on  the  plea  of  nm  est  Jaelmik;  in  the  latter,  tlie 
«l4r  remedy  is  in  equity*  The  plaintiff's  being  indie- 
table  for  the  frei^d,  doea  oot  prevent  his  recoveiing  at 
law  ufOB  the  bond. — Factum  valet,  fieri  non  debet^  is  the 


Caa  Mr.  Coil  contend  that  the  Chancellor's  sending 
an  isyue  to  be  tried  at  law  prpves  the  case  to  be  one  in 
which  the  Courtof  law  has  original  Jurisdiction?  If  soy 
the  jurisdictioa  of  the  Court  of  Equity  would  be  destroy- 
ed in  a  great  number  of  cases  in  which  it*s  existence  haa 
aerer  been  doubted. 

£steppek  operate  upon  prtma»  as  well  as  parties.  The 
k$$$r  cf  the  flatni\ff  claims  under  the  trustUf  to  whom 
the  Deed  was  originally  made,  and  who  has  made  Aim 
a  Deed.    He  is  therefore  privy  iti  interest. 

The  Court's  opinion  was  delivered  by  Judge  Roijii» 
.aa  foUaws: 

Tbta  is  an  action  of  Ejectment  brought  by  the  appel- 
lant against  the  appellee.  At  the  trial,  upon  the  gen* 
aval  issue,  the  appellant  relied  upon  a  deed  of  February 
rth  1313,  made  to  Inm  by  J£  Edmundson,  the  trustee  in 
a  Deed  of  Trust  of  February  3d.  1809,  executed  by  dn^^ 
drew  and  Charles  Lewis  to  hira>  to  secure  the  payment  ^ 
a  debt  due  to  Heuben.  and  Randolph  JRoss^  which  debt  was 
duly  90sigped  by  them  to  the  appellant  Both  these 
deqda  are  in  the  common  form>  and  are  in  themselves 
nneapq^ionable.  The  defendant  claims  under  a  Deed 
firom  Charles  Lewis,  tor  the  consideration  of  $515,000, 
made  ^ter  the  trust  deed  aforesaid,  and  before  the  sale 
to  the  plaintiff^  and  was  put  in  possession  of  the  prem- 
isea.  That  dee^  is,  therefore,  subject  to  the  incum- 
.Inrance  contained  in  the  deed  of  trust,  and  must  yield  to 
anj^  title  legaUy  deduced  under  it  Both  the  deeds  being 
unexceptionable  as  aforesaid  on  their  face,  and  that  of 
February  Jth  181£,  being  on\y  produced  on  the  trial,  it 
jCMld  not  be  assailed  but  by  evidence. 


366  Aprme  Ooitrt  f^JIfgrnk. 

Tbe  J«7  fimiid  s  qpttitf  ^i«0t»  ^>ihi»inB 
acte  ceamitted  by  the  affelhurt  at  tbe  Imm  oC  the  eata^ 
which  ore  firauduleBt^  as  to  the  drfaadaati  aiMl  ih^  alia 
jSfidthemtobe  frattdalent  Thcae  &ets  taaAMl  to  pn. 
Tent  competitioii  at  tiie  sale,  by  meam  of  vhieh»  tt  hi 
also  found,  the  appellaal;  |t«t  the  lead  ibr  aheiit  mm 
seyenth  part  et  its  value.  There  is  bo  doiibt  h«l  tta^ 
in  a  Court  of  Equity,  these  fiacts  would  vacate  ikm  mkbf 
and  the  defendant  be  deemed  to  hold  the  land  suljjact  la 
the  trust.  Nor  is  there  aiqr  doubt,  but  thal^  ia  a  Caaiit 
of  law,  a  fraud  may  be  given  in  evidimee  to  vacate  a 
deed,  if  that  fraud  relates  to  the  tammtiam  of  the  inatni* 
ment;  as,  if  it  be  misread  to  the  party,  or  Us  aignatiae 
be  obtained  to  an  instrument  which  he  did  not  intend  to 
sign,  it  would  be  too  much,  bowevw,  to  vaeato  a  bend 
at  law,  because  a  party  was  imposed  on,  in  asetttemeBt 
iA  albcoonts  which  preceded  Ws  exesalian,  or  a  bond  or 
deed  which  was  founded  on  a  false  or  fraudulent  sti^a- 
ttOnt of  ftcts.  Sudi  circumrtaaees  go  tonriiew  a  waat 
qS  considaration;  and  a  defendant  can  not  avoid  a  sol- 
-ettifi  deed  on  Ihat  ground,  by  pard,  4n  a  Ooart  of  law. 
In  ihat  Court,  and  on  saeh  an  Instrament,  tbe -principle 
"tfaatfraudand  covin  vaoates  every  contract  b  to  be'tdfe- 
en^ih  subordination  to  another  prfad^  namely,  Aat 
tte  party  is  estopped  from  averring  a  matterof  Di^  kind 
against  a  specialty.  If  this  position  needs  suppivt^  it 
may  be  found,  among  other  cas^s,  in  thai  of  MBoee  v. 
Muuep  Cowp.  47 f  md  Dorr  v.  Jl^ntek  IS  Mnson^s  JVl 
Fork  rep.  430.  In  the  last  case  it »  expressly  d^ded, 
Ihat  the  fraud  to  be  proved  upon  a  plea  of  noAf^/iiclMi, 
must  be  such  as  relates  to  tiie  execuHtm  of  the  instni* 
m^it. 

^  With  respect  to  the  Deed  in  this  case,  it  is  not  at  tMn 
^y  to  be  questioned  that  the  Deed  of  a  Trustee  convqrB 
a  legal  title.  The  Trostee  himself  takes  a  legal,  tll<lu|^ 
defeasible  tifle;  and  fliat  title  becomes  absolute  in  Us 
vmdee,  by  llie  Deed,  in  a  Court  of  law. 

We  are  also  of  opinion  that,  in  a  Court  of  law,  the 
Vendee  need  not  shew  that  tiie  conditions  of  Ae  T^tat 
4eed  have  been  complied  with.    There  have  been  semt^ 


fytheA$i.r€arof^€hnnmanW€aUh.  $67 

Mddfete  imHA  CotfHCl)  Momingto  counter     4m«Ii 
\  a  aoktnry  idea;  but  tiiis  is  our  opinion  upon  due 


T. 


CMHiiflration.  WUie,  hoi!rev«r»  the  vendee  gets  a  Itfal  Tt^hst 
title  by  tte  Biere  execution  of  his  deed,  the  original  own- 
«r  tf  flie  laadf  or  hta  aliease»  is  not  tp  be  injured  by  a 
hreadi  of  trust  on  the  part  id  the  trustee*  A  purcliasetf 
fhMtt  ktef  tlie  requiiitaotts  of  the  Deed  not  being  com- 
wMif  does  not,  in  eqwUy,  get  acomplete  title*  Bb 
Mi  get  i^  because,  until  then,  tiie  trustee  is  not 
!  to  convey  it 
Om  theae  growids,  we  find  ourselves  compelled  to  re- 
v«no  thojudgflMit,  asd  enter  one  for  the  appellant 


AT  the  trial  of  thiscause,  (which  was  an  Ejectment  .^'T^^ 
by  ThomM  IL  IbrrU  against  Themm$  Harris,  in  tkt^SmSr^ 
Saifrior  Court  of  Henrico  County,)  tiie  plaintiff  intro-  f^^.^ 
dnoed  in  evidence  a  deed  nt  trust  from  Thomas  Harris 
and  wife  to  JMantw  Bttvenson,  dated  the  Sd  of  February 
1809,  and  recorded  flie  6tti  of  the  same  montii;  also  a 
deed  of  baif^  and  sale  executed  by  tbe  said  trustee  to 
Tlonias  H^  Harris^  dated  June  30th,  and  recorded  July 
dd.^  1810;  whereupon  the  Counsel  for  the  defendant 
moved  the  Court  to  instruct  the  Jury  that  the  legal  title 
to  the  land  in  eontrov^isy,  did  not  pass  from  the  trustee 
to  tlie  purchaser,  (the  lessor  of  the  plaintiff,)  who  was 
alao  the  creditor^  by  the  said  last  mmtmned  deed,  unless 
tte  lessor  of  the  plaintiff  would  prove  tliat  the  trustee 
knd  complied  with  tiie  terms  prescribed  by  the  Trust 
Deed^  as  to  fine  advertisiog^  sale  and  conveyance  of  the 
anid  land;  which  instruction  the  Coort  did  give  to  the^ 
iurji  and  thereupon  the  plaintiff  excepted;  setting  finrtb 
nil  the  deeds  in  Aiec  vtrha^    Verdict  and  judgment  for 


(1)    Xele.    %•% poorer. M0;^9  4m4%my4iH. (3 M^m.lHd^ 


.S6t  Muprtau  Cmirt  of  JppeaU. 

tiie  defendait^  from  wbich  the  lessor  of  tLe  plaintiff  a|h 
pealed. 

Bucchu$  and  fFickham  for  the  appellant 

Leigh  for  the  appellee. 

Jadge  I^oANB  pronounced  tiie  Court's  opuHon,  asfol* 
lows: 

•  For  some  of  the  reasons  assigned  in  the  case  of  l\i/g^ 
km  y.  tRng^  the  Court  is  of  'qHRion  that  the  instruetiov 
of  the  Superior  Court  is  erroneous  in  tbis»  that  it  iM 
not  admit  that  the  legol  title  to  the  land  in  contttnycwy 
passed  by  the  Deed  in  the  exception  nmitiiinei*  unless 
tlie  lessor  of  die  plaintiflr  woald  prove  that  the  teriM 
prescribed  by  the  Trust  Deed  had  been  complied  with. 
The  Judgment  is  therefore  reversed  with  costs,  and  « 
new  trial  awainled,  in  which^  if  requeiited,  a  contrary  in* 
atruction  Is  to  be  gtvei). 


Ellison  and  others  against  Woody  and 
P*?^  otters. 

1819. 

MiCAJAH  WooBY,  Seni^.,  of  flie  County  of  Hanoveri, 

Utor  be-      ^V  his  Will,  dated  Sejitt  23d,  1771,  and  admitted  to  re- 

2SS*^vc*'  cord  Feb,  l^d,  1775,  lent  to  his  wife  the  land  aiid  planta- 

to  his  wife   tion  whereon  he  resided,  ^nd  all  the  rest  of  his  estate^  be 

^^^•^  it  of  \s\i  it  kind  or  quality  soever,  during  her  widowhood: 

lately,  to  one  he  gave  to  his  daugiiter  Con$tantia  Spur  six  pounds,  and 
ofhittOMi 

it^  9Xpre9^y  or  bv  evident  implication  of  her  increoMef  such  incretset  horn  e^fitr  lAe 
death  of  the  teotiaior^  mod  dfuring  the  iffv  rfihe  -midb-w^  do  ttotpssi  by  a  ffenenJ  reii. 
duary  clause  to  §U  the  children,  but  belo^  to  the  reinaiiider-iDan:  auch  as  «r«  hrnrn 
before  the  teotojtot^o  deatkf  and  not  otherwise  disposed  of  by  the  Will,  do  pass  by  waadk 
r«nduary  claoM. 

S«  Under  a  beqi^eat  to  a  daughter  of  the  testator,  of  the  first  child  a  certun  ntgro 
woman  sbaUna»«9»^  legatee  is  entitled,  not  to  the  first  child  ^nii|^<AtfdbaiAf^ 
ike  teotiUor,  and  thereafter  rmoed^  but  to  the  first  child  that  shall  be  raioed^  tokether 
horn  brforo  or  t^Ur  the  teotater'o  death. 


fid  not  including  that  child* 
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no  mare;  she  having  received  of  him  already  what  he     Ap»ii, 
thou^t  sufficient  of  his  estate;  to  his  daughter  Lurana  ^-.^-1^ 
Woody  six  pounds  cash,  and  one  cow,  to  be  raised  out  of  suison  and 
his  estate;  to  his  daughter  Sarah  Blluon,  50  acres  of      o**»c» 
land,  on  which  she  then  lived,  to  her  and  her  heirs  for-  Woody  and 
ever;  to  his  daughter  Cecilia  Ellison^  one  negro  man     '^^^ 
named  Jack,  and  a  woman's  riding  saddle;  to  his  son 
WilHam  Woody ^  the  plantation  and  land  whereon  be  re- 
sided,  containing  bj  estimation  150  acres,  with  the  im- 
provements, to  him  and  his  beirs  forever;  to  his  daugii- 
ter  Agatha  Woody  ^  the  frit  negro  child  his  negro  wonMn, 
named  Beckf  raised^  one  featlier  bed  and  furniture  and 
one  saddle;  fa  his  son  William  Woody j  (he  said  negro  wo^ 
man  Bedc;  to  his  daughter  Ursula  Woody  f  one  negro  man 
named  Peter;  to  his  daughter  Massie  Mince,  six  pounds 
cash^  and  two  sheep;  to  his  daughter  Mary  Woody,  one 
negro  boy  named  Ben,  and  one  feather  bed  and  furniture; 
to  hk  wife  Cecilia  Woody,  one  negro  woman  named  Nan, 
abeolutelj:    concluding  with    the  following  residuary 
clause;  viz.; — <*  Item,  all  the  rest  and  remainder  of  my 
«  estate,  be  it  of  what  nature  or  quality  soever,  not  here* 
<«m  particularly  before  groen,  or  mentioned  to  be  given 
^away,  it  is  my  will  alt  my  ehUdren  above  mentioned 
<'  may  have  it  equally  divided  among  them*^' 

CeciUa  Woody  the  wi^w,  died  in  the  month  of  July 
1800*  After  the  date  of  the  Will,  and  before  the  death  of 
the  testator,  the  negro  woman  Beck  had  two  children^ 
named  Pat  and  Isham;  and  after  ttie  death  of  the  testator, 
she  had  a  child,  named  Jack,  who  was  raised.  Pat,  the 
daughter  of  Beck,  had  six  children  in  the  life  time  of 
the  said  Cecilia  Woody.  Beck  hi^  also  a  daughter^  nam- 
ed Nancy,  bom  after  the  birth  of  Jack^  in  the  same  life 
time. 

A  certain  Thomas  Johnson  (who  afterwards  died  intes- 
tatCt  and  insolvent  as  it  was  said,)  qualified  as  Executor 
onder  the  Will;  but,  as  the  testator  died  free  from  debt^ 
the  widow  during  her  life  held  and  enjoyed  all  the  estate. 
After  her  death,  William  Woody  took  possession  of  all 
the  slaves.  He  sold  the  negro  man  hham  to  a  certain 
Joseph  May,  and  delivered  Uie  ncgi-o  woman  Pat,  fas  the 
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AvB^  first  child  rami  by  Bedt^J  and  all  the  incrtau  of  Pa4  ^ 
^^Jf^^  JigothM  Woodjf,  m  belonging  to  her  under  the  Will;  rs* 
I^IU^OQ  an^  taining  or  selling  as  hU  own  property,  all  the  increase  of 

otbm      Beck  bom  after  the  testator^a  death.     Thomas   V.  Mmc$ 
Voody  ^  husband  of  Massie  MmcCf  took  possession  and  made  salf 

o*eWr     q{  the  personal  property,  which  amounted  only  to  thf 
sum  of  75L  6$.  6id. 

In  March  1801,  Saraii  Ellisoa  and  others,  claimiiic 
under  the  residuary  clause  in  the  Will,  filed  a  Bill  in  the 
Superior  Court  of  Chancery  for  the  Richmond  Districtiy 
against  WtUiam  Woody  and  others;  upon  which,  aw)  ai| 
amended  Bill  afterwards  filed,  various  proceedings  aa4 
orders  took  place,  which  need  not  here  be  mentionedL 

On  the  12th  of  June  1815,  Chancellor  Tayia>9  p]*9- 
nounced  his  Opinion;  that  the  negro  woman  Fatp  wbq 
was  the  first  bom  child  of  the  negro  woman  ISedCf  tho* 
bom  in  the  life  time  of  Mic^ah  Woody  the  testator^  right- 
fully belonged,  with  her  increase,  to  the  defendant  JSga- 
iha  Woody,  to  whom  she  and  they  had  been  delivered  by 
Wittiam  Woody;  that  the  children  born  of  Bedi  in  the  life 
time  of  Cecilia  Woody  the  testator's  widow,  in  like  man- 
ner belonged  to  the  said  William  Wooiy^io  whom  the 
said  negro  woman  Beck  was  give^i  in  remainder  by  dM 
testament  of  the  said  JUicajah  Woodyj  that  Uham,  liie 
«ly  other  child  of  Beck,  bom  in  the  testator's  Ule  time, 
(as9ed»  under  the  residuary  beqpiest  in  the  said  testament, 
i/(^allthe  cUldrea  of  the  testator,  exoept  Comstantia  Spmr^ 
Ijiat  the  said  negro  JsAum,  having  been  sold  by  the  de- 
fendant WilUam  Woody  to  the  defendant  Joseph  Maiy^ 
ought  to  be  surrendered  by  the  said  Joseph  J^y  to  Com- 
missioners appointed  to  sell  the  said  slave;  and  that  tlie 
profits  of  Ishanif  which  accraed  between  the  death  aiihm 
testator  and  the  time  when  the  defendant  fFilliam  ffFoodf 
sold  him  to  Joseph  May,  should  be  accounted  for  by  the 
said  William  Woody;  and  that  the  said  Joseph  May  Aoul4 
acfAnint  for  the  pn^ts  of  the  said  slave  received  by  bini» 
and  until  he  should  surrender  him  as  aforesaid. 

The  Decree  therefore  was,  that  Joseph  May  should  sur- 
render the  said  slave  to  Commissioners,  who  were  order- 
ed to  sell  him,  and  to  divide  the  proceeds  in  confcmnity 
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wftli  the  said  opinion;  that  accotints  be  taken  of  flie  pro-     A»Kit» 
fits  of  liham^  for  which  the  defendants  Woaiy  and  May  ^^Xt^ 
were  severally  responsible;  and  reported  to  the  Court,  ko.  ifciUgon  and 
FVom  this  decree,  the  plaintiffs  appealed.  ^*^^ 

Mtmford  for  the  Appellants.  Woody  attd 

The  points  In  controversy  in  this  case  depend  npon     <>thciii. 
the  true  construction  of  the  Will  of  JKcajafi  Woody  de- 
ceased. 

The  testator's  intention  must  prevail,  where  not  op- 
posed by  any  rule  of  law.  To  ascertain  that  intention, 
the  whole  Will  must  be  taken  toj5ethf  r;  and  the  circum- 
stances under  which  it  was  made  may  be  taken  into  con- 
cdderation.(a)  (a)  JReml*9 

Apply  this  rule  to  the  Wfll  in  question.  Upon  Ws^J^^"^' 
fiu^,  the  testator  appears  to  have  been  a  man  in  middling  i^  4S.y 
circiimstances,  endeavouring  to  make  some  provision  for^^si^ivit^ 
every  one  of  his  numerous  family,  of  nine  children,  after  >^»^««^  opi- 
providing  a  maintenance  for  his  wife  during  her  widow- 342/ 
hood.  He  appears  to  have  possessed  at  the  date  of  the  Will 
only  two  female  negroes;  viz.  Beck  and  Nan.  He  gives 
Beck  to  H^m.  Woody ^  and  Nan  to  his  wife,  absolutely,  (but 
saying  nothing  of  their  increasef^  after  lending  all  his 
estate  real  and  personal  to  his  wife  during  widowhood. 
He  bequeaths  to  his  daughter  Agatha^  the  first  child 
whom  Beck  should  raise;  shewing  thereby  that  he  con- 
sidered the  progeny  of  Beck,  whom  he  knew  to  be  a 
fcui^  breeding  woman,  as  one  of  the  means  of  providing 
for  his  other  children,  who,  without  this  provision,  would 
ha;i^  little  or  nothing;  and,  immediately  after  giving 
Nan,  without  mentioning  her  increase,  he  says,  <*  Item, 
^<  alt  the  rest  and  remainder  of  my  estate,  he  it  cf  what 
^  ftatwre  or  quality  soever^  not  herein  particularly  before 
^gvven  or  menfumed  to  be  given  away^  ft  is  my  will  all 
^«  niy  children  above  mentioned  may  have  it  equally  di- 
^•'vMed  among  them."  ft  is  evident,  from  the  strong 
MnMing  of  this  residuary  clause,  and  all  the  circum- 
d^nees  liken  together,  especially  the  smattness  ef  the 
regiduary  fund^  if  the  increase  of  Beck  and  J^Tan  were  not 
imiMied  in  if,'that  be  ilnist  have  intended  to  comprehend 
thst  increase  in  the  residuum. 
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tSS^         The iPordLBt<< kit  of  wAol  fiotertf  or 9i»(%J0^ 

^^.^^^  sImw  that  he  cmtemplated  net  only  the  hoosehidd  fand- 

Elliaon  and  ture,&c.  but  <brPM,  which,  when  this  Will  was  written, 

otben     mid  ^^  ^htn  the  testator  died,  were  to  many  purposes 

WoodyMid  real  estate;  at  all  evetfts,  that  he  contemplated  dtfferent 

^'^^^^     qieciee  of  property;  which  words  can  not  be  satisAei 

without  including  the  children  of  Beck.     BesidieB»  it 

must  be  admitted  that  the  increase  of  Beck  are  not  «<]nr- 

Ucularhi  mentioned  or  given  away  in  the  foregoing  part 

of  the  WiU:^  they  are  thertfore  eiq^ressly  included  is 

the  terms  of  the  residuary  clause. 

Even  if  those  terms  had  not  been  as  strong  as  they  are* 

it  has  been  repeatedly  decided  that  a  general  residuary 

clause  passes  all  personal  estate,  wliich  is  not  otherwise 

m  4 Bac^^^^^^^^y  disposed  oLfbJ    The  case  o[  CoU  v.  Cloi- 

kJ^rf^"^^  bonif,  1  Wash.  £62,  shews  that,  in  this  respect,  slaves 

there  ciud.  were  governed  by  the  same  Rule* 

It  may  be  contended,  that,  according  to  the  maxin^ 
*^  partus  seqwUur  Teatrem,"  the  gift  of  Beck,  without  aagr 
other  words,  was  a  sufficient  gift  of  her  children.  It 
might  be  so,  in  a  case  where  no  exinress  words  or  co»- 
dusive  circumstances  demonstrated  the  intention  of  the 
testator  to  be  otherwise.  I  admit  that,  in  a  daitbtfid  case, 
(as  Judge  Roane  says  in  Rsno^s  eocecutors  vJ  Davis^  **  the 
^^law  of  humanity  ought  to  turn  the  scale,  and  prevent 
**  the  separation  of  the  children  from  their  mother.'^  Bat, 
if  the  testator  chases,  he  has  the  right  to  give  the  child- 
ren to  (me  and  flie  mother  to  another;  and,  in  the  case 
before  us,  he  has  done  so  by  plain  and  positive  words. 

As  to  Pat  and  her  children,  the  bequest  to  Jlgathm 
Woodi/  of  <<the  first  child  Beck  raises,''  must  be  constra- 
ed  as  applying  to  the  first  child  horn  of  Btck^  and  raised 
by  her,  aftit  the  testaUn^s  death;  because  a  Will  does  not 
take  eflbct  until  tAen,  and  operates  from  that  time:  for 
«« a  Testament  is  a  just  and  complete  declaratioa  or  sen- 
^  tence  of  a  man's  mind,  or  last  will  of  what  he  would 
<<  have  to  be  done  with  his  estate,  after  his  death,  7  Bsc 
d99. 
Wlckhum  contra.    This  case  is  settled  already;  for  it 
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htm  bean  rttpmsboUj  ifecUed  fluU,  wbere  cdftves  wn  gifw     4!^ 
Cor  Vthf  the  I'^maiader-man  is  entMed  to  their  incretse.  ^^^s^^*^ 

If  the  testator  intesded  the  increase  as  a  fimd  for  his  xBitoii  aad 
otter  duklren^  why  did  be  not  say  so?  ^"^ 

JMk  beii^  giren  to  WWiam  fFaodf,  her  MUrentoi-  Woodjua 
lowed  of  course.    It  was  not  necessary  to  mentioD  f&«m.     ^'^ben- 

Mr.  Wtthb  had  no  donbt  upon  this  point.  The  r6« 
sidnaiy  clanse  made  no  difll^rence;  if  there  had  been  no 
such  clause,  the  ^ect  would  have  been  the  same. 

The  bequest  to  JIgatha  IFoody  was  not  of  Die  first  child 
Beck  dioold  have,  but  of  the  first  that  should  be  raUedf 
wheth^  born  httom  or  after  the  death  of  the  testator. 

Suppose  Beck  had  had  no  child  bom  after  the  testator's 
death;  then  Agatha  Woodg  would  have  received  nothing 
according  to  Mr.  Mmfard^s  construction. 

MMH^brdin  reply.  I  wish  Mr.  Jfickham  had  produced 
the  cases,  in  which  he  says  it  has  been  settled,  liiat  the 
remainder-man,  upon  the  termination  of  an  estate  for 
life  in  slaves,  is  entitled  to  their  increase. 

If  he  had,  I  believe  it  would  have  been  found  that  none 
of  them  resemble  this.  Admit,  that  in  general,  where 
the  Will  contains  no  wordi  disposing  of  tht  incrtase,  the 
law  is  as  he  has  stated;  yet,  where,  as  in  this  case,  the 
testator's  intention  appears  to  be  to  establish  a  different 
rule,  such  intention  musf  prevail.  B^re  the  Will  by  tiie 
residuary  clause  expressly  disposes  of  the  increase:  the 
r»nainder-man  is  therefore  not  entitled. 

April  9tii  1819,  Judge  Roaitb  pronounced  the  Court's 
Oi^ioBy  that  the  Decree  be  affirmed. 
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'^^mci^  Gaarington's  exeeittors  ^gamat  Belt  and  wife. 

1.  Atestji.  CoDRiNOToN  Carrikoton  of  tlie  Coutity  ef  Cum- 
^  te^^  Borland  by  his  WHl,  dated  August  6tb,  lail,  appointed 
^  "^  Dodxwp  Samuel  WUsonf  and  Alexander  CarrmgUtn^  (one 
•^  to  he  by  of  liis  BoiiSy)  his  Executors,  and  vested  in  them  ilic  whde 
V^!^^''  ^S  **«  tstaiey  to  be  by  than  divided,  among  his  hehrs, 
**  hit  heir*  ^^  from  time  to  time,  as  they  might  thitdc  tnost  conducive  to 
^•'t^Je^at  **  '^  interest  of  his  estate  and  JamUy.  He  also  enipow- 
•*  they  might  <«  ered  them  to  dispose  of  sill  his  landed  or  i<eal  interest 
'•c^wf^civT'**  ^^  *®  undivided  estate  of  Edward  Ckirrington  deceas- 
«« to  ,he  inter.  *i  ed,  aud  to  scU  all  his  interest  in  ttie  lancb  heircd  from 
«««^*tfrf"  his  father's  Estate  in  the  State  of  Kentucky^  and  io 
*' family.'' — 4«  use  the  assets  arising  from  such  sales,  as,  in  their 
clai^\e  **  opinions,  might  seem  most  conducive  to  the  interest  of 
^po*ered^«  his  family/*  He  left  six  children;  one  of  whom  fEli- 
his  landed  %abeth  Anne,  J  having  married  Mdison  Belt,  a  Bill  was 
interests  in  a  ftied  by  the  said  Belt  and  wife,  in  the  Superior  Court  W 

certain  undi-  *'  *^  •  •  -•» 

^ided  estate,  Chancery  for  tlie  Richmond  District,  against  the  Esecu- 

¥jd,in  the     ^^    an  J  other  children  of  the  Testator,  all  of  whom 

state  ot  lien-  ,  ^ 

tucker.    Ac  were  infants,  praying  a  settlement  of  the  administration 

^etniecon-  ^ccounts,  and  allotment  to  the  Complainants  of  one  sixfli 

•tmction  of  part  of  the  estate  real  and  personal. 

Executors         ^  guardian  ad  litem  being  appointed,  an  answer  was 

were  em-      fijed  for  thc  Infants,  referring  to  and  relying  upon  the 

diroide  bis 

&iher  lands,  and  hit^lnvetf  amongf  his  hein;  but  Mtto  tell  them;  iwrt^make  miutu 
eqiuU  dhnnant  nor  io  give  certain  etamee  of  the  propel^  to  time  eftbtedeviMcib  aaf 
•iA^«  to  others.  (1.) 

2.  In  a  doubtful  case,  the  Court  should  lean  against  a  construction,  whicli«  in  ef- 
i^ct,  would  leave  the  daughten  destitute  of  a  permanent  provision,  by  giving  theai 
perwnai  instead  of  real  property. 

3.  In  the  case  stated,  ahho'  the  words  giving  power  to  divide  the  estate,  ^'fiem 
time  to  time^hc.  *'  are  very  extensive,  the  Court  snould  rather  consider  them  as  aa* 
thorising  the  Executors,  under  drcumstancee,  to  deliver  the  property  to  the  deviseci^ 
Mffore  attaining'  legal  age  or  marriage,  than  to  bold  it  up,  indcfin  tely^  thereafter,  H^ 
thereafter^  they  could,  under  any  circumstances,  tuapend  an  allotment,  the  dream* 
stances  must  be  such  as  to  render  the  division  mere  injurious  to  the  interests  aftiie 
estate  and  famUy,  then^  than  at  a  future  period. 

4.  I^  under  such  WiU,  the  Executors  refuse  to  make  an  equal  aUotment  to  a  de- 
visee of  full  afe  or  married,  it  may  be  made  by  Commissioners  app<»nted  by,  and 
acting  tinder  the  control  of,  a  Court  of  Equity. 

(1 .)  Note.    See  Ken^  v.  Kemp,  5,  r<»*<rt/,  jr»  849-862. 
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Aoswer  of  the  Executors,  which  stated,  that,  «  by  the  Amij, 
<<  terms  of  tlie  Will,  (as  they  were  advised,)  "  a  discrt-  .^^.^^-^ 
«<  tumary  power  was  vested  in  them,  as  to  the  time  and  c«raiigton'% 
'*  manner  of  allotment,  or  allotments,  and  division,  to  e^ecutow,^ 
^<  be  made  among  the  children:  that  the  testator  died  Beh  fc  WHq. 
'<  seised  of  two  tracts  of  land  in  th^  County  of  Cumber- 
**  land,  on  Willises  River;  one  containing  about  1470 
'<  acres,  and  the  other  about  260  acres;  that  he  also  left 
«  from  70  to  80  slaves,  or  tliereabout: — his  share  of  the 
<*  estate  of  Edxoard  Carringtan  deceased,  had  not  been 
<^  disposed  of,  and,  as  it  was  subject  to  division  among 
<^  a  number  of  persons,  it  was  uncertain  when  it  might 
4t  be: — ^the  Kentucky  lands  were  believed  to  be  of  very 
<«  little,  if  any,  value.  The  Respondents  were  of  opinl- 
^<  on,  that  the  lands  in  Cumberland  could  not  be  equally 
<<  divided  into  six  different  tracts,  without  greatly  im- 
ii  pairing  the  value  of  each;  that,  if  real  estate  could  be 
^  assigned  to  some  of  the  childreny  sa^  personal  to  others^ 
<<  all  would  pi-obably  be  benefited  thereby.  They  were 
**  ready  to  submit  to  the  Court  a  plan  for  a  division,  or 
«  to  make  such  division,  if  the  Court  should  think  they 
<<  or  either  of  them  had  authority  to  do  so.  They  thought 
^*  that  the  whole  property  ought  not  now  to  be  divided^ 
<^  but  were  willing^  under  the  power  given  them  by  the 
^*  Will,  to  allot  to  the  plaintiffs  a  portion  of  the  said  pro^ 
**  perty.  Monies  and  other  supplies  would  be  wanting 
<^  for  the  education  and  maintenance  of  the  younger  chil«> 
<^  dren,  and  for  the  support  and  care  of  the  aged  mother 
*'  of  the  testator,  who  was  a  member  of  his  family,  and 
^'  in  a  state  of  great  infirmity  of  mind  as  well  as  body." 
Sundry  depositions  were  filed,  on  both  sides,  contain- 
ing various  and  conflicting  opinioQs  of  Witnesses,  con- 
cerning the  management  of  the  estate  by  the  Executors, 
and  the  expediency  of  a  division  of  the  lands  in  Cumber- 
land into  six  equd  parts.  Chancellor  Taylob,  at  Jan^ 
uary  Term  1819,  appointed  Commissioners  to  allot  to 
the  plaintiffs  one  equal  sixth  of  the  lands  and  slaves, 
of  which  the  testator  died  seised  and  possessed^  upon 
t^ir  giving  to  the  Executors  bond  and  security  for  re- 
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Armra,     funding  their  due  proportions  of  any  debts  or  demands 

,^^,^^.^  which  might  thereafter  appear  against  the  estate,  and 

Camngton'B  the  costs  attending  the  recoT^7  tiiereof;  and  also  direct- 

executcm,  ^  ^^  Executors  to  render  an  account  of  their  adminis- 

Belt  &  Wife,  tration,  before  a  Commissioner  of  the  Courts  to  be  by 

him  reported,  &c. 

From  this  interlocutory  decree,  an  appeal  (being  re- 
fused by  the  Chancellor,)  was  granted  by  this  Court, 

(a)  See    '^P^**  petition,  faj 
AMsofisis,     Judge  RoAiTE  pronoimced  the  Court's  opinion  as  fol- 

C»«feof  1819,  lows.— 

Cn^^ST.  The  Court  is  of  opinion,  that,  according  to  the  tras 
construction  of  the  Will  of  Codrington  CkuringtoHf  amoa^ 
the  proceedings,  his  Executors  were  empowered  to  diviie 
his  estate  among  his  heirSf  and  not  to  sell  it.  This  i^ 
suit  arises,  not  only  from  these  precise  expressions  heitig 
used  therein,  in  relation  to  all  his  Estate  except  his  an 
terest  in  the  estate  of  Edward  Carrittgton  deceased,  and 
in  the  lands  heired  from  his  father  in  Kentucky,  but  also 
fi?om  his  empowering  his  executors  to  sdl  these  last  men- 
tioned interests.  That  circumstance,  added  to  the  other, 
excludes  the  power  to  sell  the  interests  in  question.  In 
effectuating  this  object,  it  was  the  intention  of  the  tes- 
tator to  select  his  executors,  in  preference  to  others,  for 
the  purposeof  a  judicious  division  and  allotment;  but  not 
to  give  them  a  discretion  to  sell  the  property,  instead  of 
dividing  it,  or  to  make  an  uneqtuU  division  of  it. 

The  Court  is  also  of  opinion,  that  the  Will  docs  not 
enable  them  to  give  certain  dosses  of  the  property  to 
some  of  the  devisees,  and  others  to  others.  In  a  doubt- 
ful case,  the  Court  would  lean  against  a  construction 
which,  in  effect,  would  leave  the  daughters  destitute  of  a 
permanent  provision,  by  giving  them  personal  pityeiiyy 
instead  of  realf  and  which  on  marriage  would  become 
the  property  of  their  husbands.  Altbo*  the  words  of  tte 
WiU  giving  power  to  the  Executors  to  divide  the  Estate^ 
**from  time  to  time,^  &c,  are  very  extensive,  the  Cowt 
rather  inclines  to  consider  them  as  authorising  the  Exe^ 
cutors,  under  drciiBistances,  to  deliver  the  property  to 
the  devisees,  before  they  have  attained  Aeir  legal  age  or 


In  the  4Sd.  Tear  nf  the  CmmsunMoUh.  $77 

flugrriafOf  than  to  hold  up  tiie  property  indeftnitrilyt     ^i^ 
thereafter^  and  when  the  children  of  the  testator,   and   ^^.^^^^^ 
their  families,  might  be  suffering  therefor.    If,  under  any  qmm^on'f 
circumstances,  this  power  would  authorise  the  Executors   executory 
to  $ui9fenA  an  allotment  after  the  devisees  had  come  of  Belt&  wife. 
ugfi  or  were  married,  tliese  circumstances  must  be  of  a 
chutacteor  to  render  the  division  more  ii\jurious  to  the 
^^  interests  of  the  estate  and  family,"  theUf  than  at  a/u- 
$uTe  period.    No  such  circumstances  are  pretended  to 
exist  in  the  case  before  ns;  and  those  relied  on  wiiuld  of- 
vpnys  equaUy  apply  against  the  division  of  the  lands  in 
question. 

The  Executors  having  declined  an  allotment  in  favor 
of  the  appellees,  for  the  reasons  they  have  assigned,  no 
alternative  was  left  them  but  to  apply  to  a  Court  of 
Kquity  to  have  the  division  made  by  others;  and,  on  the 
report  of  the  Commissioners,  the  particulars  of  the  di- 
vision will  be  open  to  objection  and  reform.  The  Court 
of  Chancery  will  also  take  care  that  no  if\jury  ensues  to 
the  estate  by  making  the  division  at  an  unseasonable 
period. 

For  these  reasons,  we  approve  of  the  Decree;  which 
is  to  be  consequently  affirmed. 


Pendleton's  administrators    against    Stuart  Decided. 
and  M'CouU.  Aptu  i3tii, 

1819. 

THIS  was  a  BUI  of  Injunction,  exhihited  by  George    1.  Nou 
FidusH  and  otters  administrators  of  John  FentUeton  de-  5**^^*^^ 

iDcnt  unmist 
•toliMitnKton^  ««  9W^  uitii  action  of  debt,  to  which  they  pleaded  «« pavmeni  te 
dbeintettate,"  and  a  subsequent  iudpaent,  aninst  thtm  pevBonaUy,  iifan  action 
wmgfSeg^nr  a  devastovit,  to  which  they  pleaded  «*  no  watte,"  relief  in  equitv  was 
l^rmnted  mem  in  this  case;  on  the  grounds,  tfiat  the  peculiar  and  perplexed  stat* 
oT  the  assets  made  it  dificuU,  if  not  impracticable,  to  plead  in  relation  thereto,  at 
ItlWi  aadtiiat,  lA  the  trial  of  the  •ecoiu/ action,  their  pnncipal  counsel  was  abaent. 
and  their  assistant  counsel  withdrew  from  the  cause;  in  consequence  whereof 
tibiey.were  wholly  undefended,  and  a  verdict,  perhaps  contrary  to  joitice  was 
obtained  i^nst  them,  without  any  negligence  or  dcfiult  on  their  part. 
roB.  Ti«  48 


i7^  S^freme  (^rt  (^  Jppeds'. 

Afb4     eetsed,  in  the  Superior  Court  of  Chuiceiy  for  tke  Bidi- 

y^^^^^,!^^  mond  District,  to  stay  proceedings  upon  a  judgmoit 

^endleton^  against  them,  in  an  action*  suggesting  a  devoitaviif  in 

•^^n^*^  behalf  of  JWman  Stuart,  tor  the  benefit  of  JVM  M^CmM, 

T.        founded  upon  a  judgment  in  a  previons  action  ot  debt 

^jj^jgl*  upon  a  specially,  to  which  they  had  pleaded  '•pafmmd 

by  the  intestate/'  whereupon  a  verdict  had  been  fonnd 

against  them.  ^ 

The  grounds  of  Equity  set  forth  in  the  Bill  wwe^ 
tiiat  the  Complainants  had  not,  at  the  time  of  rendmnf 
the  said  judgment,  nor  ever  had,  any  assets,  out  of  whieii 
they  could  pn^rly  pay  the  said  debt;  that  varioHS  ioi* 
pediments,  (detailed  at  large  in  the  Bill,)  among  whidi 
was  the  pendency  ot  several  suits  in  Chancery,  the  re- 
sult whereof  was  uncertain,  and  up(m  which  the  qwmiwm 
of  assets  depended,  had  prevented  their  pleading  fiilfy  ad- 
ministered; that  their  Counsel  infcmned  them,  when  the 
trial  was  about  to  come  on,  that  he  could  not,  while  thi 
amount  of  the  assets  was  so  uncertain,  put  in  that  pka 
lor  tbem^  and  advised  them  that,  at   all  events,  thegr 
would  be  protected  by  the  Act  of  Assembly,  passed  th$ 
Idth  of  January  1807,  entitled,  <<ii»  Jlct  cmi/c^ming  th$ 
(a)  Edit  abatement  of  9uits,  andExeeuUn'8aHdMmimsirat4ir$z*^{a) 
18(M»  c.  101.  that  in  the  subsequent  suit  suggesting  a  dtvagtarait,  tbqr 
Sij^rf**    were  ruled  into  trial  in  the  absence  of  the  Counsel  who 
l^i^.c.  104.  iigj  attended  to  the  greater  part  of  tiieir  buainesBfor  flie 
^  estate  in  the  Court,  and  on  whose  attention  they  princi^ 

pally  relied  for  their  defence,  notwithstanding  their  m^ 
tion  for  a  continuance  upon  the  ground  that  he  was  at 
the  time  gone  to  Kentucky;  and,  under  these  dvcaoH 
stances,  judgment  was  obtained  against  them,  aotwith^ 
standing  such  of  the  intestate's  eSbcts  as  wcm  not  coiv 
tested,  had  actually  been  applied  to,  or  were  bound  by, 
claims  of  superior  dignity  to  that  of  Stuart,  as  wouU 
appear  by  the  Commissioner's  report,  in  anotii^  soitir  re- 
ferred to  and  made  an  Exhibit. 

Chancellor  Taylor  granted  the  Injunction,  upwr  tho 
terms  of  the  Complainants'  confessing  judgment  upon  a 
forthcoming  bond,  and  executing  tlie  usual  release  of  «-^ 
rors  at  law. 


^Hm  ttawtor  ef  BhMrt  stated  that  Die  jadgment  in  Us  ^nm» 
finToor  had  been  transfinred  to  JtCauU;  and  that  of  ^^^..^^..^^ 
M*(kfM^  reHed  upon  the  Estoiq^el  created,  at  law,  by  tbe  Pendleton'tf 
cnrigiMl  judgment  upon  tbe  plea  of  <<  jMiymen//'  wproof  *^°^^^^ 
ttat  Hkj  had  in  their  hands  asiets  sufficient  to  discharge  t. 
ihe  saoie;  and  upon  the  return  of  nuMa  bona  as  rnidm*  ^w^xS^ 
a»ve  eTidence  of  the  devof^ot^.-  remarking,  too,  that  the 
involyed  situation  of  their  intestate's  affairs,  if  such  as 
the  complainanti  represented*  might  have  been  urged 
wiA  propric^  as  a  ground  fbr  the  continuance  of  tbe 
mrigmud  suit;  and,  if  a  motion  to  that  effect  had  been 
Made  and  overruled,  they  might*  as  the  respondent  was 
mdvised,  have  had  relief  <<  in  a  Superior  Court  of  law^ 
or 9  ai  koiU  in  a  Court  of  Eq^Utf;  or,  if  the  Complain* 
Mits  had  shewn  the  difficulties  and  embarrassments  men- 
tioned in  their  bill,  and  that  they  had  no  assets,  during 
ttie  pendency  of  that  action,  thqr  might  then  have  ap- 
plied to  a  Co«rt  of  Equity  to  restrain  proceedings  at  lair, 
imtil  a  reasonable  time  had  been  allowed  them  to  exam- 
ine the  situation  of  thehr  intestates'  affairs;  or  they  might 
have  compelled  tiie  plaintiff  in  that  actlob  te  take  a  jadg- 
ment,  isohen  asuts^  and  thus  have  thrown  the  burthen  of 
pMof  npon  Aim,  to  shew,  at  any  future  time,  that  assets 
had  come  to  their  hands:  but,  instead  of  this,  they  thought 
proper  to  rely  on  the  plea  of  pafment!  The  diflcnltiss 
1b  irlatkm  to  the  mode  of  proceeding,  seemed  to  tUs 
respondent  altogether  imaginary.  If  the  oomplainanto 
had  no  aofier,  at  the  date  ef  the  original  judgment,  of 
tfie  existence  of  claims  of  superior  dignity  sufficient  to 
eiBsqMP  the  assets,  they  were  bound  to  discharge  the 
aaM  jndgraent,  and  plead  the  same  in  bar  to  siuts  snbse- 
qamily  institated:  if  they  had  notice  prior  to  that  jadg^ 
Vient,  they  ought  to  have  pleaded  those  claims  in  bar; 
fliiewn  that  they  were  sufficient  to  swallow  up  the  assets; 
and  given  a  judgment,  when  assets.  But,  even  if  the 
coaiplainantB  might  have  availed  themselves  of  the 
groiiiid  of  relief  set  forth  in  their  bill  against  the  origin- 
mi  jni^pakentf  it  was  too  late  to  rely  upon  such  grounde 
after  a  suit  had  been  prosecuted  on  that  judgment,  sug^ 
l^esting  a  devastavit^  and  a  judgment  obtained  against 
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Afiot,    tb^m  on  fte  plea  of  «  no  vmgte.^    As  ta  tte  pnlttice 

^^.^^^^  ttat  they  Wei^  improperly  ruled  into  a  trial  in  the  A* 

Pendleton's  sence  of  fheir  Connse^  if  the  Coart  f^rrtA  in  thb  rei^ 

*^^Sl*^  pect,  it  was  competent  to  a  superior  Coart  of  lawH 

T.        correct  the  error:  but  tlie  fact  was,  Hiat,  aIllKHi|^  fHik 

^^^^  of  the  Counsel  employed  by  them  Hvte  absent,  ikej  M 

counsel  present  in  Conrt>  of  long  standbig  at^  kary 

retained  in  their  behalf  a  considerable  time  beiwette 

trial,  and  every  way  qnalUled  to  defimd  them. 

Tlie  Chancellor  dissolved  the  Injunction,  aiid>  not- 
withstanding qffidarcitB  afterwards  Med  in  snppoH  ofte 
Bill,  reftised  to  re-instate  it. 

The  afldavit  of  WiUiam  MarskM  stated,  Aat,  sooa 
after  administration  was  granted  on  1)ie  estate  of  Mm 
fendletonf  the  Complainants  employed  tbe  deponent  4* 
attend  to  the  business  of  illi^  estlite  in  the  Connty  .CoiK 
of  Henrico  and  Hustings  Court  of  the  Ci^  of  Bick- 
mondf  when  a  great  number  of  suits  t/ere  soon  inslitate^ 
tiiat,  upon  conversation  with  the  ceim^ainaite  or  SMie 
of  them^  he  was  infortned  that  the  assets  were  in  a  nef 
embarrassed  situation,  in 'consequence  of  difficulties  abeilt 
tiie  title  to  sundry  certificates,  fbr  services  and  sap^^ 
rendered  the  paUic,  found  in  the  said  PekdkUn^t  pas- 
session,  add  claimed  by  other  persons  aaid  the  Conmoa- 
wealtb,  on  which  sutts  were  imdttated^  and  an  aasettfad 
administration  accdnnt  of  the  eitlate  ot  Mr.  HeUmim^  an 
Ibe  IkvoraUe  termination  of  which  snits  the  abifily  ef 
tbe  Com^nantsto  pi^  the  d^nanis  against  them,  tlMli 
in  suit,  depended. 

«« The  deponent  ^Mnftt  that,  under  these  dremMtau- 
<<  ces,  he  obtained  a  eontinuanee  of  the  causes,  Imt,  «ta 
«<  subsequent  Court,  not  being  Ale  to  state  the  prsba 
<<  bletime  when  the  difflcnl^es  would  be  rsMKived,  he  wfts 
f*  oompeUedto  gotoihe  trial  of  the  eaeeetkmreadg^'^MA 
«<  he  fSelt  little  reluctance  in  doing,  as  he  Holt  aatisM 
<«  that  the  deCMdants  at  law  would  not  ha  mltMed  to 
<<  the  pigment  of  more  than  the  assets  whiah  I'eaHy'Oaae 
«<  to  their  hands,  aMhoogh  jadgnent  to  a  grealer«fie«it 
<<  might  be  rendered  against  them^^' 
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ThB  aMftidt  of  Ckmries  Copland  8teM»  tint  be  was     Aran, 
Mffoyed  as  aa  asaisteBt  Counael  to  fFUUam  MarshaU,        ^  ' 


bjrtbaadflunistratanof  John  Fehdldan.  to  dcAnd  tbenip«iHiieton'^ 
jbi  atait  bimght  against  then  by  J^omum  8twa%in  ^^^^^ 
tiie  Coart  of  Henrico,  suggeiting  a  devastavU;  that  the        t. 
canae  was  set  for  trial  at  a  time  when  WilUnm  Jfor^Aott  ^^^^ 
wan  absent  on  a  jmimcgr  firom  bane;  that  the  deponent 
flOHiFed  the  Conrt  for  a  continuance  on  tiie  ground  of  Mr.^ 
MnrthoiPM  Atmaodf  who  was  the  Counsel  relied  on»  and) 
laid  been  eogaged  in  the  defence  of  the  suits  brought 
against  the  aduHnistrators;  but  the  Court  refused  to- 
(rant  tt«  continuance.    The  deponent   stated  to  the 
Court  that  it  was  a  caase  <rf  great  in^rtance  to  the  de- 
faadsntsj  thiU  he  had  been  <mly  employed  to  otd  in  the 
-4eiMio^  that  he  was  unaa|uainted  with  the  merits  of 
Uie  caaSf  and  wholly  unable  to  go  into  the  tibial;  and  that, 
if  tiie  Comri  would  not  continue  the  case,  he  should  with- 
4bmw  hins^  from  the  suit:  but  the  Court  was  inezora- 
Me.    The  deponent  then  directed  his  name  to  be  strick- 
en from  the  docket;  and  the  cause  was  tried  and  deter- 
wimA  withMt  any  defence. 

Upon  a  Petitian,  an  vgff^  from  the  decree  was  grant- 
ed by  this  Court    • 

OM  for  Ihe  appellants,  observed,  that  he  never  knew 
«  cnae^  until  the  present,  in  which  an  Executor,  who  in 
fiaet  had  fidly  administered,  was  reused  relief  in  E^pii- 
i:fJ(n)    Where  the  Court  below  ought  to  have  granted  ^j^^^ 
continnance,  this  CJourt  has  repeatedly  decided  the  judg-  BenUe^  \ 
awrit  not  to  be  binding.    The  ({{^Ecuj^y  and  lei^^A  of  the^^'^* 
fikm^isifMif  admniitered,  is  a  good  excuse  for  not  put- 
tti^  it  ixuC^J    The  circumstance  thi^  the  Court  of  law  ^^^ 
iMm  jnrisdfajtion,  does  not  always  take  away  thi^  of  the  nvtom'%  re] 
CMFt  of  Equity;  bat  the  jurisdictions  of  both  are  con- ^g^^^^ 
CM'rcut.    'fsperinlly,  where  the   Court  of  Equily  once^t'mMMM't 
.nets  juriadictiMi,  it  does  not  lose  it  on  the  ground  that  tbe  ff  JlX'ss. 
-Ooortofiawhasitaho.  In  many  eases^thereten.  Equity 
^gtreo  m  defiNHlant  relief  timgb  he  mi|^  bave  obtained 
H,  nt  law,if  be  had  |riedM;  aa  in  the  oases  of  gamk«, 
naary,  and  the  like. 


9^  Butfrme  Cowtt  of  Jlpp€$h. 

Apbil         Is  a  plMiitiir  entitled,  in  conMence,  to  tiie  hwm^  a 
v^^.^^^  judgment,  tat  assets  which  tiie  executor  B0ver  reoeivedf 
Pendleton'!      Whether  a  new  account  was  necessary,  w  not, 
1^1^  *  doubtfuL  According  to  the  British  authorities,  ani 
V.        taken  in  any  one  cause,  may  be  read  as  evideoce  \m 
HCoulL    another,  if  no  exception  be  taken. 

Wickkamaa  the  same  side,  referred  to  Frktf$  cafsr. 
y«  Fwqua?s  ad*mr.^  4  Mwnf.  68,  as  shewing  that  the  i^ 
pellants  ought  not  to  be  prejudiced,  even  if  thrir  Cmnsol 
were  wiHoken  as  to  the  proper  defence  at  law. 

WUtiam  ffaiffjr.  amtra* — It  is  not  tnie  tha^  when  ikm 

judgment  was  obtained,  there  were  no  assets  to  S9^tiafy 

it    The  act  of  Assembly  indeed  made  the  Decree,  di^^ 

recting  the  residimm  in  Ftndlet&i^s  hands,  as  adttfada*^ 

trator  of  HeUmanf  to  be  paid  to  the  OommonweaMb/ 

there  being  no  distributees,  a  debt  (tf  the  first  d^nity^ 

but  HopkkVs  claim  as  a  creditor^  against  Pendleton  exs* 

cator  of  QunUf  does  not  appear  to  be  of  superior  dignity 

to  onr^s.    A  claim  against  an  executor  for  a  ieeasUmrii 

is,  in  England,  a  simple  c<mtract  debt.    In  this  coim* 

try,  I  admit  it  to  be  a  «peotatty,  because  the  Exeeolsr 

gives  bond,  and  the  damages  may  be  ascertained  by  the 

judgment:  but,  as  to  credUorg^  it  is  sio  higher  ftan  aspe- 

dalty ;  for  the  act  of  Assembly  is  not  in  fhv^r  of  creiiior$f, 

re)£dkv.  ^but of  legatees  or  dUtributees  only.(e)  The distiactioA of 

^'uf*  ^  dignity  of  debts,  is  an  o^Sms  one,  and  therefore  ought 

ft2,  ^.  53,  p.  to  be  itricOfi  construed.    A  lai^  payment  too,  was  nraido 

^^'J  by  the  administrators  to  an  <^en  aoeonnt 

1  am  willing  to  admit  that,  notwithstanding  mis|dead- 
ing  kc^  in  the  original  suit,  th^ey  might  have  shewn,  in 
the  action  suggesting  the  devastavit f  that  in  fad  they  had 
no  assets.  The  intention  of  the  Act  of  1806  was  to  rs^ 
move  the  estoppel  produced  by  the  first  judgment.  But; 
surely,  it  was  not  intended  to  giv«  an  Execntor  the  urn- 
limited  privilege  of  fhiling  to  make  my  ^foioe  at  hnh 
and  of  then  going  into  Equity.  After  a  judgmmt  in  an 
action  suggesting  a  dnnatavtf,  it  is  surdy  too  late  to  ask 
rriief  of  a  Court  of  Equity  on  grounds  which  might  have 
been  takm  in  opposition  to  that  action. 


A  fke  4H.  Tear  of  l&e  CimnumwealtL  38S* 

l?hii«  mm  no  difilculty  in  making  defence  at  law  in     Apim^ 
iUs  case.    The  plainttlT  might  have  been  compelled  to  ^^^..L^ 
ftcc^  a  JQi^piient  payable  when  ass€ts^(d)  for  the  certi-  Pendleton's 
of  public  debt  were,  like  bonds,  only  evidences  ol  »diniiii8tra- 


^kk/^  and  not  aasets  in  hand  until  turned  into  moneys        v^ 
mndf  besides,  a  suit  was  pending  to  detensine  whether    ^|J^^ 
Hmj  beloBged  to  the  estate  of  the  intestate.  <n*  not    Sup- 
pose the  fizecator  had  entured,  in  the  Inventcn^y,  a  negro  C^Jf^oitt 
or  horse;  might  he  not  have  defended  himself  at  law,  Q^„^  35.  '2 
I17  shewing  a  snit  of  a  third  person  pending  against  ^eivyn'9  JV. 
Mm  for  the  specific  property?    The  number  of  claims  is  ting  Smith  r. 
MrtUng  to  tiie  purpose.    The  administrators  ought  not  J^'^^'- 
te  have  amused  the^ainttff  by  jn^oceedings  at  law;  but, 
if  necessary,  should  have  filed  a  bill  of  conformity  in  the 
Arst  inrtaBoe.    Neither  is  the  rejection  of  their  motion 
fur  a  continuance,  any  ground  for  coming  into  Equity; 
fer  they  might  have  excepted  to  the  Courts  opinion,  and 
iqqpealed.    In  short,  every  defence  now  relied  upon, 
jB^hthave  been  made  in  the  second  action;  in  which  the 
wbde  merits  came  in  question,  and  the  plaintiff  was 
bomid  to  prove  the  defendants  guilty  of  the  devasUmU 

Cases  QdT  gaming  and  usury  are  not  like  this,  but  found- 
ed on  special  acts  of  Assembly,  making  the  bonds  or 
other  securities,  in  such  cases,  utterly  void.  It  is  said  to 
he  Hionslrous  iniquity  to  refuse  relief  to  an  Bxecutor, 
who  has  no  asaetB^  But  there  is  equal  hardship  in  other 
oases,  whenever  a  defendant  has  failed  to  make  defence 
at  law,  witlKHit  good  ex&me  for  such  neglect  £xecn- 
tOM  awl  Administrators  are  not  privileged  persons. 

Widduim  in  reply.  The  circumstance  that  a  contest 
vrao  peading  concemiiq;  the  right  to  the  certificates,  could 
not  be  pleaded,  nor  fgnjtn  in  evidence  upon  a  special  plea 
ot  JMy  admivistered.  The  jr^nero^  plea  would  not  an- 
swer the  purpose.  Certificates  are  considered  assets,  aS 
much  as  Bank  notes,  which  are  not  money t  but  are  assets, 
because  they  can  be  turued  into  money.  So  also  is  stock 
in  the  funds  of  the  United  States.  Certificates  circulate 
from  hand  to  hand  without  assignment.  The  adminis- 
trators asserted  a  right  to  the  certificates,  which  were  in 
iimr  possessiaiu-'^S  course,  they  could  not  plead  that 
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Am»     ik^j  wcsre  Hot  assets.    Under  such  cimuwiaMQi^  no 
s,^.^,^  l3^  couM  bare  been  filed  at  law  tliat  wwld  ha^e  jsm- 
Feiidl^«'«  tected  them. 

*<>>i^J^>^      Tlie  coattBHAiice  was  property  refused.    The  OooK 

v.        eonwU  coB^I  a  phdntiffto  tidie  judgoEient  tvAin  asieli$ 

M^«B.  neitter  oaghl  it  to  continue  a  sait  at  law  ai  tn^ifiihim  «■ 

the  groand  of  the  pendency  of  a  suit  in  Chanosij;  hflt 

should  leave  the  party  to  he  protected  hy  th«  Couft  ^ 

Equity. 

SwrprUe,  imstakef  the  Court  of  Chancery's  having^ 
risdiction^  wb»se  decree  can  not  be  pteaded  mt  tew,  an 
equally  arguments  for  reUef,  after  judgment  intheactMi 
tot  the  drposkm^  as  after  judgment  in  the  original  suit 
In  this  cusOf  the  administrators  were  guilty  of  no  naj 
gleet  Their  Counsel  deserted  thdr  causei-^ut  no  do* 
fence  that  oouM  have  heen  made»  would  have  protectei 
them.  As  the  case  now  stands,  it  is  prima  fade  ap^areat 
that  the  plaintiff  at  law  ought  not  to  recover. 

Judge  BoAKX  pronounced  the  following  Opiniaa  of 
tills  Court 

Owing  to  the  peculiar  and  perplexed  ^jufce,of  the  asoets 
in  this  case,  making  it  d^fficuUf  if  nai  mpracHcMe,  finr 
the  i^pellants  to  have  pleaded  in  relation  to  them,  at 
law5  and  owing,  also,  to  the  ahsence  of  the  pi^ndpal 
Counsel  of  the  appellanta»  and  the  withdrawi^  of  the 
other^  at  the  trial  in  the  second  action^  whereby  the  sfK 
pellants  were  wholly  undefended,  and  a  verdict  p^biv> 
contrary  to  justice,  obtained  against  them,  without  any 
negligence  or  defiuilt  on  their  part|  the  Court  is  of  opi- 
nion that  the  Decree  is  erroneous  and  ought  to  bereveca- 
ed,  the  iigunction  re-instated,  and  the  cause  remanded, 
i  tohavean  account  of  the  assets  tato^Uf  if  reqairedf  insar^ 

der  to  a  final  decree. 
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Decided, 

Banks  and  others  against  Booth.  ^^m^' 

UPON  a  BUI  filed  in  the  Superior  Court  of  Chancery  ^^*f^" 
&r  the  Williamsburg  District,  in  behalf  of  Harriet  A.  paper  pur- 
Boeih,  an  infent,  by   Qe&rge   W.  Booth  her    guardian,  P^^JIfb^*"*^ 
against  WiUiam  Batiks^  James  Batiks^  MUhaniel  Hawk-  proved  in  a 
ins  and  Eli%abeth  his  wife,  children  of  Jindrtw  Banks  de-  ceiy,  to  hare 
creased,  for  tiie  purpose  of  perpetuating  the  testimony  ^^^^^R^^^^^ 
Witnesses  in  relation  to,  and  establishing  as  the  last  Bubicribed 
Will  of  the  said  decedent,  a  paper  found  in  his  desk  after  ^^^1^ 
his  death,  purporting  to  be  such  Will;  by  which  he  de-  tor;  yet  if 
vised  and  bequeathed  a  tract  of  land,  with  the  slaves,  ^^"^^^ 
stock  and  other  property    thereon,  to  the  said  Harriet  (there  being 
^  Bootli;  and  another  tract  of  land  with  slaves,  &c-,Sito^*)lt 
to  a  certain  Eli%abeth  Bingham;  which  paper  was  con-  ^®  doubtful, 
cealed  and  suppressed  by   the  defendants,  or  some  ofthetime'he 
Aera:  it  appeared  from  the  Answers  and  Depositions,  ^"^^  '**  ^^ 

^  trr  r  ^  \^^g8  m  g.  pro- 

that  such  a  paper  as  tiiat  described  in  the  Bill,  was  in  per  state  of 
existence  shortly  after  the  death  of  the  said  •^^rew  Sli^  ^tca. 
Banks,  and  in  the  possession  of  the  defendants;  that  it  tament; 
was  in  the  hand  writings  and  signed  with  the  name  of  the  was  serious. 
said  Jtndrew  Banks,  but  not  attested  by  any  witness.    It^  intended 
gsLve  aU  his  property  to  the  sai^  Harriet  Jk  Booth  and  such;  or,  if 
BH^abeth  Bingham,  leaving  notliing  to  his    children,  JJ^'j^^^ 
From  his  habits  of  intoxication,  and  other  circumstances,  been  subse- 
it  aiq;)eaped  yery  probable  that  he  was  not  in  his  senses  SedjSy*^ 
when  he  wrote  it.    And  if  he  was,  it  was  doubtful,  fipom  lepublica- 
the  testimony,  whethwhe  seriously  intended  that  writing  mer  wm^  a* 
as  a  Will,  or  only  to  alarm  his  son  James  Banks,  (with  revocation  of 
iNdiom  he  had  a  quarrel  about  that  time,)  by  letting  him  wi^l  the^'' 


what  it  was  in  bis  power  to  do.    He  was  afterwards  p^®^* 

to  direct  is- 
reconciled  to  James,  and  declared  it  was  his  Mish  that  sues  to  as- 

his  property  should  be  equally  distributed  among  hisg^'j^^^ 

children  after  his  death.   In  his  last  illness,  he  said  noth-  any  decisiom 

ing  abotft  that  paper,  or  the  making  a  new  Will;  but  a^**^*  ^^^^^ 

witsess  was  of  opinion  that  he  was  then  incapable  of 

making  oae.    A  previous  Will*  also  in  the  hand-writing 

of  the  said  Andrew  Banks,  and  regularly  attested,  bearing 

vei.  ri.  49 
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date  in  the  year  1802^  was  found  in  the  same  Desk^  wi& 
the  said  paper  dated  Jibroember  25th  1807.  A  witness 
swore  that,  ^*just  before  Christmoi  in  1807,  he  was  over 
^<  in  James  City;  and,  as  he  was  going  down  to  theriv^ 
*^io  go  over,  tlie  deponent  was  with  him  and  his  son 
**  James  Banks,  when  Andrexo  Banki  observed  he  had 
<<  made  SLJust  Will;  that  was,  he  had  made  ids  children  alt 
**  equal,  as  he  had  done  previous  to  his  coming  to  thai 
<'  place  to  reside;  that  is,  that  he  had  given  most  to  sudfi 
<'  of  his  children  as  had  done  most  for  him;  and  had  de- 
<*  posited  the  Will  in  a  friend's  hands.^ 

The  Chancellor  decreed,  that  the  Will  stated  in  tbe 
Bill  to  have  been  made  by  Andrew  Banks,  be  establish- 
ed as  his  true  last  Will  and  Testament;  and  that  ac- 
counts be  taken  of  the  slaves  and  other  property  ther^j 
bequeathed  to  the  plaintiff,  and  of  the  hires  and  prolts 
thereof,  &c.  From  which  decree,  the  defendants  qipeakd. 

Judge  RoAWB  pronounced  the  Courtis  Opinion,  as  Sol- 
lows: — 

Upon  the  proofe  in  this  case,  taken  in  connexion  witti 
the  suppression  of  the  Will  of  25th  Nov.  1807,  by  Oe 
appellants,  or  some  of  them,  which,  in  this  paiticalart 
warrants  the  strongest  presumption  against  them,  ure 
6ave  no  doubt  but  that  that  Will  was  written  by  JH.  Bmiks 
the  supposed  testator,  and  contained  a  clause  such  as  tiiat 
dtated  in  the  BilL  It  is  not  certainly  known  to  ns,  how- 
ever, whether,  at  the  time  he  wrote  it,  he  was  in  a  pro- 
per state  of  mind  to  make  a  testament;  whether  it  was 
iseriously  intended  by  him  as  and  for  bis  faut  will  aad 
testament;  nor,  if  so,  whether  it  has  been  sQbseqtmitly 
nullified  by  him  by  the  republication  of  a  fornM*  wMI^ 
a  revocatien  of  it,  or  otherwi^.  These  enquiries-'are  is- 
dential  to  a  jnst  decision  of  the  cause,  and  ai<e  to  be  madd 
under  issues  directed  by  the  Court  of  Chantei^y.  ¥» 
the  purpose  of  making  them,  the  decree  is  to  be  i^rirlrf» 
with  costs,  and  the  cause  remanded  to  the  CooM  ^ 
t}hancery  to  have  the,issues  instituted.  On  tiie  trial  of 
these  issues,  the  Court  of  Chancery  shall  caiise  flie  two 
"fdlls  mentioned  in  the  proceedings  to  be  prodoCMy  if 
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I^MCticable;  and,  on  tlie  report  of  the  issaes,  decree  ac-     Amn, 
eording^y.  v^-v-^ 

Satne  of  the  Court,  also,  verhalhff  suggested  to  the  Bamks  and 
Counsel,  the  consideration  of  the  propriety  of  making     ^'^^^^^ 
Miss  Bingham  a  party  to  the  controversy.  Bootb. 


Monntjoy  and   Triplett  against  Banks's     Decided, 
executor  and  ^devisees  and  others.         '^^^si?*^ 

Thomas  Mouktjot  and  Danid  THpUtt  filed  *®>^i|^,^u^i^ 
Bill  in  the  High  Court  of  Chancery,  in  June  1801,  a- given  bj  a 
gainst  the  executor  and  devisees  of  Oerard  Banks  deceas-  ^^**JJ^ 
ed;  and,  afterwards,  by  an  amended  bill,  made  VfUliam  More  the  ait 
Mieharii  and  Mithaniel  Fox,  the  suretieo  for  the  execu-  ^  ^^^J^ 
ten*  in  Ids  administration  bond,  slso  defendants.  as  not  to  be 

The  plaintiffs,  having  been  sureties  for  the  said  6«-^£^^t*^ 
rard  Banks  in  his  Official  Bonds  as  Sheriff  of  Stafford  i^^nt  only;  a 
County,  dated  the  10th  of  October  1785,  were  compel!-  chtmcery  is 
ed  by  a  Judgment  of  the  General  Court  to  pay  on  his  ^^  ^T?^^^ 
behalf  a  sum  of  money,  on  account  of  the  taxes  of  that  give  the 
year,  which  his  deputies  failed  to  pay  into  the  Treasu-  jJS^^  .'*r 
ry.    The  object  of  the  Bill  therefore  was  to  obtain  re-  the  eatate  ef 

thm  SJiiiitr 

imbursement  of  that  sum;  and  the  reasons  assigned,  for  ^^  ^^'^ 
coming  into  a  Court  of  Equityf  were,  1st.  that  tlie  bonds  ^^^^thg  upon 
^ven  by  the  said  Banks  and  the  plaintiffs  were  found  to  co^eulSl^ 
%e  joint  enlji  and  not  joint  and  stveral;  and,  therefore,  ^^T^  ^'IS 
Banks  having  departed  this  Ufef  a  suit  in  the  name  of  the  a  deUnquen- 
Governor  for  their  benefit,  upon  one  of  those  bonds*  S^^^ff^i^ig 
could  not  be  maintained  at  laio  against  the  said  Executor,  fife  time. 
suxording  to  a  recent  decision  of  the  Court  of  Appeals;(a)     ,^.  g^ 
bat  relief  ought  to  be  given  them  in  equity f  because  thet/  RiehmrAen 
veeM^ed  no  emolument  from  the  said  Bank^s  getting  the  3  elltfS^ 
office  of  Sheriff,  but  became  his  sureties  upon  his  intrea-  ^  WtMntfe 
ty,  and  from  friendship  to  him,  without  any  advantage  q^  5  caii 
to  themselves:— -2dly,  that,  altho'  the  executor  had,  at  ^^^ 
rwrioss  times,  professed  his  readiness  to  indemnify  them 
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<<  a  time  anterior  to  thai  df  poymiMe,  and  fMm  mfmfM 
^*  not  demanded^  ctf*  even  sfoM,  in  tA^  deoforsljefu'^ 
Bt  the  C0UBT9  tiie  Judgment  was  affibb€Bd. 


A^W  Deford  against  Hayes. 

1819  "^ 

1.  Under  WHEN  this  cause  (being  an  action  ofassumpHt)  wm 
what  circum- called  for  trial  in  the  Superior  CoArt  of  Prince  Gre<»rge 
c!ontinuaacc  ^^^^7*  *^  plaintiff  by  Counsel  moved  the  Court  for  a 
ou^httobe  continuance,  upon  the  following  grounds.  One  of  tbe 
^  ground  Counsel  made  oath,  that  he  believed  the  plaintiff  to.  b^  a 
of  theab-  resident  of  the  town  of  Portsmouth  in  this  State;  that 
nessesi  with- he  had  received  letters  from  him  dated  there,  and.  ad- 
^^ooe^h^  dressed  him  there;  that,  on  account  of  the  distaiif^  at 
the  subpa.  whlch  he  resided  from  the  Court,  the  Counsel  had  pro* 
^tvrfto  Ac  "™^^^  to  have  the  Witnesses,  one  residing  in  Peten^burg 
Sheriff ofthc  and  the  other  at  City  Point  in  Prince  George  C<Muity, 
^^'{"to'the  rcgularfy  subpoenaed  for  him;  that,  in  performance  of 
Sheriff  of  that  promise,  he  gave  a  written  memorandum  to  the 
cimmyf'  Clerk  of  the  Court  to  issue  Subpienas  to  the  SberiflTfiir 
flg^^e«  Josiah  Thomas,  and  to  the  Serjeant  of  Petersburg  for 
ScHbaJi  James  G.  Chalmers;  that  he  had  twice  seen  the  said  XImku 
CaU  415/  attending  the  Court  as  a  witness,  when  tfic  cause 
Mmn^,  4  H.  Called;  and,  from  a  conversation  between  them, 
%meand'  ^^^^  ^  material  witness,  and  indeed  regarded  111  «if- 
9ther9Y.  dence  as  sufficient  to  sustain  this  action;  tiuit^  kiblf 
^*^^»  *Iast,  when  a  special  term  of  the  Court  was  to  1 
ISO;  jRotwy.  holden,  but  was  not,  the  said  Thomas  informed  : 
JlfiwJr^rO;  Counsel  of  his  probable  removal  to  Norfolk  or  J 
MiiMUad  ▼.  and  that  the  said  Counsel  gave  him  a  blank 
JS^^iQj  which  he,  the  witness,  promised  to  have  execolal  If  Jbe 
lijtsrgin-  did  remove;  a  fact  of  which  the  Counsel  was  yrtftjjWl 
iCJ^bm-l  ant:— that,  on  the  morning  appointed  fm>  tiie  ^t^^^^ 
*^»  *  said  Counsel  was  informed,  for  the  first  ttaiCb  'li|i'l|be 
other  witness,  (who  was  stated  by  the  plaintiff  tote  4be 
most  material,)  had  removed  from  Petersbm^'le'itafc- 
nesoee;  and  that  he  knew  of  no  other  witness  fi  '1 


Jb  ikeASi.  Temrofihe  emmmmweaWiL.  Ml 

hwt%f  who  coald  prove  the  ckhn;  and  bftd  had  bo  com- 
Branication  with  the  plaintiff  since  Jnlj  last.  The  Clark 
id  the  Court  abo  d^osed^  that  it  was  his  general  rule 
to  deliTor  subposnasy  Jcc*  to  the  Sheriff  and  Serjeant,  or 
to  leave  them  at  a  store  in  Petersburg,  where  the  Sheriff 
frequently  calledt  and  requested  them  to  be  left;-  and, 
tberefere,  without  any  particular  recollection  of  this  case^ 
he  believed  the  subpcsnas  to  have  issued  accordingly. 
Xhe  Sheriff  also  stated  that  said  Thomas  had  removed 
fk*om  City  Point. 

But,  there  being  no  proof  of  the  receipt  of  the  Subpoe- 
nas by  the  Sheriff  of  Prince  George,  or  of  any  having 
been  directed  to  the  Sheriff  of  any  other  County,  the 
Court  refused  to  continue  the  cause: — ^to  which  opinion 
the  plaintiff  excepted. 

Verdict,  &  Judgment  for  the  defendant  The  plaintiff 
aiqiealed. 

Bt  this  Coubt,  the  Judgment  was  reversed^  and  a 
new  trial  awarded. 


Decided* 

Brown  against  Boss.  ^^lais?*^ 

AN  action  of  aiswnprit  was  brought  by  James  Brown,    i.  it  it  j^ 

jr.  agunst  David  R*  Boss  in  the  Hustings  Court  of  the  ^^]^  ^^ 

City  of  Richmond;  the  plaintiff  in  his  declaration  stat-  ^«  ungate 

img  that  the  defendant,  for  value  received,  assigned  him  «o^^^^?to 

a  note  of  a  certain  J.  FT.  JZyan,  negotiable  at  the  Bank  ^  ^^  . 

of  Yirginia;  and  that  he  could  not  recover  the  amount  order  to 

thereof  from  the  said  Jlyaw,  who,  before  the  money  be-  ^J^fj^ 

came  due  and  payable,  was  totally  and  notoriously  insolvent,  to  this  rule 

and  unable  to  pay  the  same,  or  any  part  thereof;  by  rea-  ception^  **" 

son  of  which  premises,  and  by  the  law  of  the  land,  the  where  the 

defendant  became  bound  to  pay  to  the  plaintiff  the  amoiiut  ^t^ew  a  dk^ 

of  said  note,  with  all  interest  due  thereon.  charge  of  th* 

'  drawer  un- 

der the  lbr« 
mer  banknipt  laws  of  the  United  States,  or  the  insolvent  law  of  this  Sute,  or  that 
the  drawer  was  actuaUy  ituolvetUt  so  that  a  suit  Would  have  been  wholly  unavailF, 


^•- 


455, 


■^  See  Lee  v.  Leve  &  Co.,  1  CaU  «^7;  and  Smmdere  ▼.  Marthall,  4JB.U 
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At  the  trial,  upon  the  plea  of  ftofi  assumpsiU  the  plam- 
tiff  introduced  the  note,  Mid  protest  by  a  Notary  Pnhlk^ 
and  also  Anderson  Barrettf  a  witness,  who  stated,  tiiat  lie 
held  a  note  drawn  by  said  Rgan  for  four  hundred  dollars^ 
due  about  the  same  time  with  the  note  upon  which  tkb 
action  was  brought;  and  that  lie  was  unable  to  recover 
the  same  of  said  Ryan,  who,  in  his  opinion,  was  notmii- 
ously  insolvent;  that  he  was  a  merchant  in  Richmoiidj 
and  had  shut  up  his  store,  and  stopped  business,  about  the 
time  the  said  note  became  due;  and,  farther,  that,  oft 
application  to  Ryan  for  payment  of  his  note  to  the  wit- 
ness, he  referred  him  to  D.  R*  Ross  the  defendant;  that 
the  said  Ross  admitted,  that  a  consignment  of  tobacco 
had  been  made  to  him  by  said  Ryan,  to  secure  him  as 
his  endorser  of  sundry  notes;  and  that,  if  the  said  ohh 
signment  turned  out  well,  he  should  be  secure,  and  woaU 
pay  the  said  note  to  Barrett;  also  Fredeiick  PUaswtiSt 
a  merchant,  who  stated  that,  in  his  opinion,  the  BsH 
Ryan  was  notoriously  insolvent.  And,  this  being  aB 
the  evidence  on  the  part  of  the  plaintiff,  the  Counsel  ftr 
the  defendant  moved  the  Court  to  instruct  the  Jury  flia^ 
if  the  plaintiff,  in  support  of  this  action,  relied  on  the  la- 
solvency  of  the  said  JSyait,  it  was  incumbent  on  him  to 
prove  that  insolvency  by  the  institution  and  prosecutiM 
of  a  suit  on  said  note  against  the  said  Ryan,  with  a  ju- 
dicious course  of  execution  thereon,  which  had  failed  of 
effect,  or  on  which  the  amount  of  said  note  had  not  bees 
made  or  recovered;  or  that  the  said  Ryan  had  been,  pre- 
viously to  the  time  when  said  note  became  due,  discharg- 
ed under  the  Bankrupt  Laws  of  the  United  States,  or 
proved  to  be  insolvent  under  the  Act  of  the  Virginia 
Assembly  for  the  relief  of  insolvent  debtors.  The  Caart 
instructed  the  Jury  accordingly;  to  which  opinion  tiie 
plaintiff  excepted.  Upon  this  instruction,  a  Verdict  was 
found,  and  Judgment  entered,  for  the  defendant;  wUd^ 
upon  an  appeal,  was  affirmed  by  the  Superior  Cwtiti 
whereupon,  the  plaintiff  appealed  to  this  Court. 

Judge  Roane  delivered  the  Court's  Opinion^  at  lA^ 
lows: — 
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In  the  case  of  the  assi^ment  of  a  note,  it  is  generally     Amu, 
necessary  for  the  assignee  to  sue  the  drawer^  in  order  to  ^^^.^^ 
charge  the  indorsee    There  are  exceptions,  however^     Brown 
from  tills  rule^  two  of  which  are  those  stated  in  the  opi-      iJv,  / 
nion  of  the  Hustings  Court; — ^viz*  a  discharge  under  the 
former  bankrupt  laws,  or  the  insoWent  law  of  this  State. 
But  these  are  not  the  only  exceptions.    Another  exists, 
whenever  the  plaintiff  can  shew  to  the  jury  that  the 
drawer  is  in  fact  insolvent,  whereby  a  suit  would  have 
been  wholly  unavailing.    In  this  case,  like  the  othera, 
the  undertaking  of  the  assignee  to  use  due  diligence  to 
recover  the  money  from  the  drawer,  is  not  infringed  by 
the  omission  to  sue:  and  this  omission,  if  objected,  may 
be  always  answered,  on  the  part  of  the  assignee,  by  shew- 
ing that  a  suit  would  have  been  fruitless  on  account  of 
the  actual  insolvency  of  the  drawer. 

The  opinion  of  the  Court  in  this  case  prevented  the 
appellant  from  shewing  this  insolvency,  and  limited  the 
enquiries  of  the  Jury  to'  the  two  cases  therein  stated; 
whereby  the  appellant  may  have  been  injured.  Both 
judgments  are  therefore  reversed,  and  anew  trial  award- 
ed, in  which  the  instruction  in  question  is  not  to  be  re- 
peated^ but  one  given  in  pursuance  of  tliis  opinion,  if  re- 
quired. 

Judge  Brooks  concur%in  this  opinion. 
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Deeided» 

1819.  Pate  against  Spotts. 

l.lf.  to  a  ON  the  10th  day  of  July  1804,  a  Capias  ad  rapmh 
in  debt  on  a  d^^um  in  CcromanU  was  issued,  from  the  Clerk's 
bond  /9r      office  of  the  former  District  Court  holden  at  the  Sweol 

munngaUtld 

f  a  tract  •/Springs,  in  behalf  of  George  Spoils  against  John  Pattu 
to^*^e  de- Yjjjg  y^T^^  j^^j^g  returned  executed,(l.)  a  declaration^ 
plead  **  Cot>- Corenani  6ro*eii,  was  filed  in  October  1Q05;  but,  qfUr-- 
j^medrlnd  '^OT^f  leave  being  given  to  amend  tlie  declaration,  ano- 
a  verdict  and  ther  was  filed,  in  debt  on  a  bond  with  collateral  condi* 
i«nS^d,(i^  tion.  The  defendant  pleaded,  «<  that  he  hath  not  hrokem 
in  Cove-  «« /^  Covenant  in  manner  and  form  as  the  plaintiff  againot 
da-^naget  for**  him  hath  complained, and  of  this  he  puts  himself  upom 


fom^ce;     "  ^'*®  Country,'  and  the  plaintiff  likewise.''    Onmotk 
saying:  noth-  he  was  afterwards  permitted  to  withdraw  that  pleat  a 
^^tX^of    pl®^  anew;  whereupon,  he  pleaded,  «<  that  the  plainttB* 
the  bond;      «  ought  not  to  have  and   maintain  his  action  aforesaid^ 
ment  "^  oufht  **  hecause  lie  saith  he  liath  performed  tlie  Covenant ! 


no^  ^o  be  re-  «<  cording  to  the   form  and  effect  of  his  Covenant,  and 

instance  of  *'  this  he  is  ready  to  verify;  to  which  plea  the  plaintiff 

the  ^/«^   «  replied  generally," 

irregularity       On  the  trial  of  the  issue  thus  joined,  which  took  place 

can  not  be     ^^^f^^^  ^^  Superior  Court  of  Botetourt,  the  plaintiH;  to 

injunouB   to  *  '■ 

him;  because  support  his  action,  offered  as  evidence  to  the  Jury  a 

m^iSd^f  ^^"^'  ^*^^  ***®  ^^*  ®^  July'^irgr,  in  the  penal  sum  of 
die  action  one  thousand  pounds,  with  a  condition  for  making  to  tlw 
Se^^tom-  plaintiff  a  title  to  a  tract  of  land  therein  descrfted^ 
ti9n,  and  the  «  7vhenever  he  the  said  John  Pate  should  be  thereunto  fray* 

•atis&ction 

SSS^d   tt  (l.)Note.     Oyer  wasnot  prayed  of  the  Writ- 

tending  to  the  vhole  wjury^  the  action  can  in  no  form  be  repeated. 


2.  In  debt  on  a  bond  conditioned  that  the  obligor  shall  make  a  title  to  a  1 
land,  -when  thereunto  la-wfidly  required!  if  the  defendant  plead  covenant  /-^rfnuiT^ngl 
issue  be  joined  thereupon,  the  pUdntiffis  not  bound  to  prove  on  his  part  oagr  if** — ^ 
of  a  deed. 

3.  If  the  writ  be  in  Covenant,  and  the  declaration  in  debt,  to  which  the 
plead  Covenant  performed;  the  Writ  (though  not  made  part  of  the  record  My'^Wgl 
may  be  resorted  to,  at  the  trial,  to  shew  the  true  date  of  the  inttit^uion  ofumwmQ 
and  the  Court  may  instruct  the  Jury  that  a  deed  executed  t\fter  the  date  of  iMkr 
(though  before  the  filing  of  the  declaration,)  is  no  performance  of  the 
the  bond  declared  upon. 


In  the  44th  Fear  of  the  ComnwnwealtL  395 

^^  fully  required  f^  which  bond  did  not  vary  from  that  des-  ^^^^g^* 
cribed  in  the  declaration.  The  same  being  read,  the  de- 
fendant moved  the  Court  to  instruct  the  Jury,  that  the 
plaintiff,  to  maintain  an  action  on  the  said  writing  obli- 
gatory, must  prove  a  demand  made,  of  the  defendant, 
for  the  deed,  title,  or  conveyance  therein  covenanted  to 
be  made,  before  the  suing  out  of  the  original  writ  in  this 
cause;  but  the  Court  refused  to  give  the  instruction,  and 
stated  to  the  Jury  that  the  service  of  the  original  Writ 
^was  a  sufficient  demand;  and  the  subsequent  execution  by 
the  defendant  of  a  deed,  (set  forth  in  kcec  verba,  duly  re- 
corded upon  the  defendant's  acknowledgment  in  Court, 
and  bearing  date  theQ\st  of  May  1805,)  was  not  a  per- 
formance of  the  condition  of  the  writing  obligatory  de- 
clared upon;  and  that  no  other  demand  was  i^ecessary  to 
entitle  the  plaintiff  to  maintain  his  action: — ^to  which 
opinion  of  the  Court  the  defendant  excepted. 

The  Jury  found  a  verdict,  "  that  the  defendant  hath 
'*  not  performed  the  Covenant  in  the  declaration  men- 
«^  tioned,  but  hath  broken  the  same  in  manner  and  form 
^*  as  the  plaintiff  against  him  hath  complained;  and  as- 
«<  sesaedthe  plaintiff's  damage  by  occasion  thereof  to  400L 
^<  with  lawful  interest  thereon,  from  the  10th  of  July 
«<  1804,  until  payment,  besides  his  Costs:'* — and  Judg- 
ment was  entered  accordingly. 

The  defendant  applied  for,  and  obtained,  a  Writ  of 
Supersedeas  to  this  Judgment;  assigning  in  his  petition 
the  following  reasons: — 1st,  because  the  Writ,  plea  and 
Judgment  are  all  in  Covenant f  and  the  Declaration  is  in 
debt;  and  the  Judgment  being  only  for  damages^  as  in 
Covenant,  and  not  for  the  pmalty  under  the  act  of  As- 
sembly in  that  case  made  and  provided,  it  is  no  bar  to 
another  action  for  another  alledged  breach,  on  which 
damages  may  be  recovered  beyond  the  penalty: — 2d,  be- 
cause the  plea  was  no  direct  answer  to  the  declaration^ 
and  only  proper  to  an  action  of  Covenant^  which  was  tho 
action  brought;  and  no  issue  was  made  up: — 3d,  because 
the  opinion  given  by  the  Judge  was  erroneous  and  contra- 
diciory.'^^erroneotis,  in  stating  that  the  plaintiff,  in  order 
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OoTowi,    to  maintain  an  action  on  the  writing  obligatory  in  the 
^^.^^^.^   declaration  mentioned,  need  not  prove  a  demand  of  a 

Ptt^      Conveyance,  although,  by  the  express  terms  of  the 
3Mtti.      ^*^®**  ®f  *®  ^^  writing  obligatory ,  the  conveyance  ^ 

to  be  made  when  lawfully  demanded;  and  cowtradickmjfp 
in  stating  that  the  bringing  the  suit  was  a  demand,  mmA 
yet  that  a  conveyance,  made  after  and  upon  such  a  4t» 
mandf  was  no  performance.  ''  The  said  opinion  was  alto 
^<  erroneous  in  this,  that  it  stated  that  the  conveyance  ol^ 
«  fered  in  evidence  was  no  performance;  whidi  opiniiN^ 
<<  if  it  involved  the  question  whether  the  land  passed  Ay 
^f  a  Deed,  was  a  question  of  fact,  which  ought  to  ha.ve 
<<  been  left  to  the  Jury;(i)  and,  if  it  related  to  the  dale  of 
<<  the  deed,  as  being  posterior  to  the  suing  out  the  Writ, 
«<  was  not  correctly  given,  as  it  is  stated,  in  gentrml 
«  terms,  tliat  «*  it  was  not  a  performance,  ^c"  It  wmm 
'<  also  erroneous  in  another  respect;  as,  tlie  Writ  ^uy 
<<  in  Covenant,  and  the  Declaration  in  Debt^  the  actioB  is 
**  only  sustainable  by  disregardij;jg  the  Writ,  and  coasi^ 
<'  dering  the  Declaration  as  the  beginning  of  a  new  anl 
**  separate  action;  in  which  case,  tlie  Conveyance,  whicfc 
*f  bore  date  before  the  fling  of  the  dedaration.  must  fai 
<^  considered  as  a  performance  before  the  bringiag  ^ 
« that  suit." 

Widkham  for  the  plaintiff  in  error. 

Ldgh,  contra. 

Judge  Roane  pronounced  the  Court's  opinion* 

Considered  as  an  action  of  Covenant,  the  judgmevtki 
this  case  is  unexceptionable  in  it's  form;  and,  \  oiwiihui 
as  an  action  of  debt,  although  the  judgment,  in  tbatiSM^ 
should  have  been  for  the  penalty,  to  be  discharged  by  ^ 
sum  found  by  the  Jury,  yet  this  irregularity  is  '^ifh^ 
rious  to  the  appellant,  and  therefore  affords  no.  grcnml  tt 
reverse  the  judgment.  It  is  not  injurious,  because»1 
an  action,  (as  appears  by  the  declaration,)  for  ai 
to  make  a  title  to  a  tract  of  land,  this  remedy  < 
the  wliiok  injury,  and  the  action  can  in  no  form  tlftiri* 
peated*  .- -  -^m 

C^J  NoU.  See  BBrbeny.\Wi9e^^  Cafl2i2.    '  '      ^ 
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Ob  the  merits,  the  Court  is  further  of  opinioiit  tliat  Ofnmis, 
no  proof  of  a  demand  of  a  Deed  was  necessary  to  be  giveiiy 
upon  the  i$9ue  joined  in  this  cause;  and  that,  if  the  Deed, 
stated  in  the  instruction  td  have  been  made,  is  unexcep- 
tifmable  in  other  respects,  it  is  a  radical  objection  to  it 
that  it  appears  by  the  bill  of  exceptions  to  hare  been 
Miade  (^er  the  instUuHon  of  tlie  suit* 

Judgment  affirmed. 


Diflmlssedy 

Thomson  and  O'Neal  against  Evans.       ^19!^ 

IN  this  case,  an  appeal  being  taken  from  a  Judgment    ^-  '^^^^ 
of  the  Superior  Court  of  Monongalia   County,  it  was  taken  m 
granted  by  that  Court,  "upon  the  appellant's  catering ^'jJJ^^^ 
**  into  bond  with  good  security  conditioned  as  the  law  can  not  le- 
**  directs,    in  the    Clerk's  Office,  within  thirty  days;''  f^J  ^^^"^^ 
which  bond  was  accordingly  given;  but  this  Court  dis-  cieret  •/!- 
missed  the  appeal,  on  the  ground  that  the  bond,  being 
given  not  in  open  Court  but  in  the  Clerk's  OiBce,  was 
illegal. 


Bedd«< 

Singleton  against  Lewis  and  others.        ^a/^'^ 


1819. 

UPON  an  appeal  from  a  Decree  of  the  Superior  Court  .  \  ^  P^*^ 
€>f  Chancery  for  the  Fredericksburg  District,  dismiss-  tiiat  in 
ing  a  Bill  exhibited  by  the  appellant  against  the  ap-  ;^j!^% 
pellees.  Mimf.  490v 

The  objects  of  the  Bill  were,  1st,  that  the  complain- X^^**** 
ant's  possession  of  a  tract  of  land,  founded  on  an  equita-  ^  »  ^  of 
Me  title  to  a  lease  for  lives,  (still  existing)  mi^t  be  ol^ht^to 
quieted  during  those  Htos;    2d.,  that  the  defendants  ^f^^^"**^ 

tMTO  after 
iljgiiUitinni    under  the  3cU  sect  of  ihe  Act  of  Jaauaiy  20tb,  lS04v  if  nidi  Biff 
bare  other  <^jeots    beaidet  those  embraced  by  the  InjunetioiunrrSee  BiBt  tff 
ia98,c.29.$3.p.29;R.  Codcof  18l9,c.  66.^  60,  V^  lit.  pw  awT 
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should  be  compelled  to  interplead,  for  tlie  pui*po8e  of 
settling  their  conflictinG:  claims  to  the  rent;  and  the  plain- 
tiff be  permitted  to  bring  into  Court  the  amount  thereof, 
to  be  delivered  over  to  the  person  entitled;  3d,  that  tbe 
defendant  so  entitled,  should  be  compelled  to  execute  a 
formal  and  legal  lease  to  the  plaintiff,  for  tlie  lives  sped* 
fled;  and,  lastly,  that  the  defendants  be  each  of  them 
restrained  from  farther  proceedings  to  recover  the  rent^ 
and  from  ejecting  the  plaintiff,  during  the  remnant  of 
the  lives  of  his  lease,  until  they  should  interplead,  and 
have  their  rival  claims  settled. 

On  this  Bill,  an  injunction  was  awarded  in  Novem- 
ber 1816,  and  dissolves!  in  April  1817. — And  on  the  Ist, 
of  October  1817,  when  the  cause  had  not  been  set  for 
hearing,  the  bill  was  dismisvsed,  by  virtue  (as  Chan- 
cellor Nelson  understood  tlie  law,)  of  the  Sd,  section  of 
the  Act  of  January  20th,  1 804. 

By  this  Court.  The  Decree  was  revei'sed,  and 
the  cause  remanded;  "the  Bill  being  improperly  dis- 
"  missed  under  the  Act  of  January  20th,  1804,  it  having 
«<  other  objects  exclusive  of  those  embraced  by  tiie  in- 
<<  junction.*^ 


Decided, 

Oct  14th, 

1819. 

1.  When 
a  demurrer 
to  a  BiU  in 
Chancery  is 
overruled,  a 
decree 
ought  not  to 
be  pronoun- 
ced against 
the  defend- 
ant, hut 
leave  should 
be  given  him 

2.  A  demurrer  to  a  BiD  in  Chancery*  against  a  Guardian  for  advances  of  rnone^ 
Ibc  bj  die  phuntiff  for  the  use  of  the  Ward,  ought  not  to  be  sustained  oin  l&e 
ground  that  the  Ward  ought  to  have  been  a  party:— but  if,  upon  the  anrver  of  tilfe 
guardian,  it  should  appear  proper,  the  Court  should  then  &ect  the  Ward  to  fe« 
made  a  party. 


Sutton  against  Gatewood  and  Wife, 

THIS  was  a  suit  transferred  (under  the  Act  of  A%* 
sembly  of  January  20tb,  1814,)  from  the  Superier 
Court  of  Chancery  at  Richmond  to  the  Fredericksboi^ 
District,  after  the  Bill  had  been  taken  for  confessed,  and 
a  report  of  a  Commissioner  upon  the  accounts  between 
the  parties  had  been  returned;  in  which  report,  Suttmk 
the  only  defendant,  was  charged  (among  other  items) 

to  file  an  answer. 
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with  the.  board,  and  sundry  advances  for  the  beneftty  of  ^^J"*» 
several  children,  his  wards,  who,  it  was  alledged  in  the  ^.^-..v^,^^ 
Bill,  were  supported  by  the  plaintiffs.  Sutton 

In  April  1816,  on  the  defendant's  motion,  the  order  of  q,^^^^^ 
February  1st,  1812,  taking  tlie  bill  for  confessed,  was  and  Wife* 
set  aside,  and  leave  granted  him  to  file  a  demurrer /or  the 
nbParU  of  proper  parties;  on  the  g^und  that,  since  h|S 
wards  were  the  persons  principally  interested  iu  the  suit, 
they  ought  to  have  been  made  parties  defendant  to  the 
Bill: — but,  upon  argument,  the  Chancellor  overruled 
tlie  demurrer,  and  decreed  against  the  defendant  con- 
formably to  the  report: — from  which  decree  he  appealed^ 

It  was  the  opinion  of  this  Court,  that  the  Decree  was 
erroneous,  in  not  reserving  liberty  to  the  appellant,  on 
overruling  the  demurrer,  to  file  his  answer.  It  was 
tlierefore  reversed,  and  the  cause  remanded  for  that  pur- 
pose, with  a  direction  that  if  9  on  the  coming  in  of  the  said 
jSnswerf  it  shaiUd  appear  proper,  the  Wards  of  the  ap- 
pellant should  be  made  parties  to  the  suit. 


HartoQ  and  others  against  Hajmond  and     Dedded, 

,1  Oct.  15tlu 

Others.  1819. 

A  Boiid  was  executed  on  tlie        day  of  May  1804, by  ^^ethCTmS 

^Uhu  Morton,  Thomas  R.  Chipps,  William  G.  Payne  and  motion  can  b« 

Jdfnes  PindaU  to  <«  Calder  Raymond  Sfc.  overseers  oj  the  ^^^^ 

^*  poor  for  Monongalia  County,'*  in  the  sum  of  one  thou-  executed  to 

sand  dollars,  with  a  condition  that,  ^<  if  the  above  bound  «  oveneen  tf 

*^  JBlihu  Barton  and   Thomas  R.  Chipps  should  well  and  "  ^  ^^ 

<*  truly  collect,    from    the   Tithables   of   Monongalia  « /y,**  with  % 

*<  County,  the  poor  rate  for  the  year  ,  and  pay  the  5^fif"ti,e 

''first  named 
t*  obligors  shall  weU  and  truly  collect,  from  the  Tithables  of  said  County,  the  poor 
•'  rate  for  the  year  ,  and  pay  the  same  to  the  orders  of  the  said  orerseerB^  tbmk 
c«  the  said  obbgationiBtobeToid,"  &c.? 

2.  An  action  against  a  Collector  of  poor  rates,  upon  his  bond  to  the  Overseen  of 
iXk^e  Poor,  can  not  be  maintained,  without  an  a*  erment  in  the  declaration  that  the 
plaintiffs  are  Overseers  at  the  time  of  the  inetitutum  of  the  euit^ 
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<>o«o*>*»   ^^  ^^^  ^  theordera  of  ibe  said  overaeersy  then  tibe 

^^.^^..^^  *<  obligation  was  to  be  void,"  &c. 

Hortoiiiiid      In  the  year   1810,  an  action  of  debt  was  instituMI 

^^f "     npoD  this  Bond,  by  Colder  Haymondf  Jficholas  Vandeoort, 

H»ymond  &  and  otiiers,  in  the  Superior  Court  of  Monongalia  Coun- 

oth«rf     ty;  stating  in  their  declaration  that  they,  on  the  ftut  da§ 

of  Mayl^OA^  and  long  before  and  a^ter,  wereoverseov 

of  the  poor  for  the  said  County  of  Monongalia,  and  that 

the  bond  was  given  to  them  as  ^ucA,  on  the  said  21st  of 

May;  but  not  stating  that  they  were  overseers  of  Ike 

poor  «l  the  time  of  the  institution  of  this  m#. 

The  defendants,  after  craving  oyer,  pleaded,  1st,  Ckrve^ 
nanis  performed;  2d,  that  a  Judgment  was  rendered  ia 
their  favour,  on  a  motion  made  on  the  same  bond;  whicdi 
Judgment  had  never  been  reversed.  Issue  was  joined  on 
the  first  plea;  and  to  the  second,  a  general  demurrery 
which,  on  argument  was  overruled  by  the  Court  A  ver- 
dict being  found  for  the  plaintiffs  upon  the  first  plea^  the 
defendants  filed  errors  in  arrest  of  judgment,  which  were 
over-ruled,  and  final  judgment  given  according  to  tihe 
verdict. 

A  Petition  for  a  Supersedeas,  set  forth  the  following 
reasons  for  reversing  the  judgment: — 1st,  because  the 
said  bond,  not  being  warranted  by  the  common  law,  but 
taken  solely  under  the  Statute  in  that  case  made  and  {uno- 
vided,  was  void;  the  Act  of  Assembly  not  being  pursued; 
as  would  appear  on  reference  to  the  Act  of  179£,  Edit,  of 
1792,  1803,  and  1814,  c.  102,  $  10.  Vol.  1st,  pa.  182: — 
2d,  because,  if  the  action  were  maintainable  at  comwsan 
law,  (which,  under  the  authority  of  the  case  of  StuoH 
V.  Lee,  3  Call  421,  and  other  decisions,  it  is  not,)  it  cer* 
tainly  is  not  maintainable  under  the  Jict,  in  which  wBf  it 
is  brought;  the  plaintiffs  suing  as  overseers.'-^Sdf 
the  judgment  in  favour  of  the  defendants,  on  the  i 
was  a  bar  to  the  recovery  in  any  other  form  of  actiottj 
and,  for  this  reason,  whether  the  judgment  on  tiie  BHitiflli 
was  right  or  wrong,  judgment  should  have  beengivM  w 
favour  of  the  def^ndant^,  on  the  dc^murrer  to  the 
plea. 
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A  Judge  of  thiB  Court  granted  the  8itper$edea$;  and^  Oot9bx«> 
after  argumenty  by  Widsham  for  the  plaintiSs  in  error,   ^^^.^^^ 
Mid  Jndidai contra,  Judge  Boahe  pronounced  the  Court's  Horton  wd 
opinion,  as  follows: —  ©ihew 

Tiie  Court,  dtnAting,  (to  say  the  leasts)  whefli^  an  ac-  Hayipond  & 
lion  will  lie  on  the  bond  in  question,  in  favour  of  the 
Overseers  of  the  poor  or  their  successors,  on  account  of 
certain  defects  existing  in  it,  taken  in  rrference  to  the 
reqdisitions  of  the  Statute  in  such  case  provided,  is  of 
t^nioB  that  the  present  action  can  not  be  sustained;  it 
not  being  averred  in  the  declaration  that  the  plaintiSi 
were  overseers  of  the  poor  at  tlie  time  of  the  insMution  of 
the  wii;  and,  if  not,  the  right  of  action  existed  in  their 
suceeuors,  and  not  in  them. 

The  Judgment  is  therefore  to  be  reversed,  and  entered 
for  tiie  appellants. 


Smith  (Lieutenant  Governor,)  against       nodded. 
Cooper*  ^819^' 

IN  the  County  Court  of  Wythe,  an  action  of  debt,     l.lnde* 
upon   a   Constable's  bond,  was  brought  in  the  name  of  ^^|  HP^ 
George  W.  Smith,  Lieutenant  Grovernor  exercising  thebyapuBKc 
office  of  Grovernor,  successor  of  James  Monroe,  who  was  coTernor 
successor  of  JbAn  Tyler,  who  was  successor  of  JFUfiam  "*<^  bis  guc- 
M.  CabeU,  (for  the  benefit  of  William  Hay,)  against  fVil-  d^^ed^' 
liam,  Cooper  and  George  Cregar,  who  executed  the  bond  J*i*bful  p^ 

together  with  a  certain  Edward  Murphy.  official  duty^ 

itisnot  ne- 
ceiMiy  to 

4tver  the  nan-payment  of  the  penalty  to  the  oblig'ee,  or  his  8U€cesson>  by  any  of  the 

obligors. 

3.  In  a  suit  a^inst  a  Constable  for  breach  of  duty,  in  not  delivering^  to  the  Sheriff^ 
io  obedience  to  the  Court's  order,  attached  effects  in  his  hands,  testimony  on  his 
part  to  prove  that  any  of  those  eifects  were  not  the  property  of  the  person  agaiait 
irlioin  the  attachment  issued,  and,  therefore,  after  being  taken^xfereby  Mm  given  yp, 
t*  not  idaiiasible. 

3.  To  such  action,  if  the  Constable  plead,  that  the  plaintiff  iii  the  attachment* 
having  taken  from  a  certain  J.  B.  a  bond  for  the  delivery  of  the  attached  effects, 
Afterwards  directed  him  to  give  them  up  to  the  debtor,  with  which  direction  he 
ciomplied;  he  can  not  introduce  the  said  J.  B.  as  a  Witness  to  prove  it. 

veil.  VI*  51 
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OcnxtM^      The  declaration  was  in  the  usual  tofm  of  one 

1819* 

y^^^^^,^^^  bond  for  the  payment  of  a  sum  of  money;  saying  noi 
dmith  (lieu-  of  a  condition;  but  averring  that  the  defendaats  had  not 
tenant  Go-  j^qj^j^  jj^  gj||||  gum^  Qjp  ju,y  p^y^  thereof,  &c 

T.  ^  The  defendants  prayed  Oyer  of  the  Bond,  which  tbere- 
^^<^P^  upon  was  set  forth  in  the  Record,  and  appeared  to  \k9am 
been  given  to  secure  the  faithfiil  performance  of  tiie 
duties  of  the  office  of  Constable,  to  which  the  said  WUr- 
liam  Cooper  was  appointed.  They  then  pleaded  <«  amdi^ 
turn,  performed 9*^  and  the  plaintiff , by  a  replication,  set 
forth  a  breach  as  follows;— viz.  «<  that  the  said  Coopo' 
*^  was  a  Constable,  as  stated  in  the  defendant's  plea^  and 
<<  that  the  said  fFUUam  Hay,  for  whose  benefit  this  suit 
<^  is  brought,  had  obtained  from  John  MnUgomerif^%  Jtis- 
« tice  of  the  Peace  for  the  said  County,  on  the  6th  day  of 
^<  March  1810,  an  attachment  returnable  to  the  nasi 
^  Court  thereof,  for  rent  which  would  become  due  on  Ilia 
<<  1st  day  of  May  1810,  against  the  estate  of  a  cwtau 
<<  John  Robertson;  which  said  attachment  was  pat  lata 
<<the  hands  of  the  said  WiUiam  Cooper  to  execute; 
^<the  said  Cooper,  within  the  District  of  which  he 
<<  Constable,  did  execute  the  same  on  property  bdoa^iii; 
^<  to  said  Bobertion,  and  did  make  return  on  said  attacfe> 
<<  ment,  tiiat  he  had  levied  the  same  on  the  property  of  tlM 
<<said  John  JRobertson;  to  wit;  (here  the  articles  weara 
<^  specified;)  and  made  his  return  thereof  to  the  aeXt 
<<  ()ourt  of  the  County  of  Wythe,  when,  on  a  hearing  af 
f*  both  parties,  the  said  Court  rendered  a  Judgment  ia 
^<  favour  of  the  said  WiUiam  Hay  against  the  said 
<<  Robertson,  for  the  sum  of  Sdl  22  cents,  and  costs,  \ 
^<  by  their  order  of  condemnation,  directed  the  said  ] 
^<perty,  so  attached,  to  be  sold  by  the  Sheriff  of  i 
<<  County  by  public  auction,  for  money,  &c.;  which  t 
'^  of  sale  was  issued,  and  legally  put  into  the  haada  af 
^^  Elijah  Bayers  a  Deputy  Sheriff  for  the  said  Cowdjp^ 
<<  duly  authorised  to  receive  tlie  same  and  to  make  wit^ 
^^  of  the  said  property:  and  the  said  Elijah  SagertM  M 
ft  Deputy  Sheriff,  did,  according  to  the  direction  of  dh# 
<<said  order  of  sale,  duly  and  legally  abvertise  the  saM 
^^  property  for  sale;  and  demanded  the  same  of  tiie  saiA 
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«  fPUUam  Cooper^  as  by  law  he  had  a  right  to  do;  and  0«tobi«; 
**  the  said  Cooper  did,  then  and  there,  contrary  to  Ms   ^^...J^. 
^^  duty  as  a  Constable,  Tail  and  refuse  to  deliver  the  said  smith  (lieu- 
*<  property  or  any  part  thereof,  so  by  him  attached  as  the  ^r^^nt  Go- 
**  property  of  the  said  John  tkkertson^  to  the  said  Deputy    ^*^^^ 
*»  Sheriff;  but  on  the  contrary,  hath  wholly  and  altogether    CoopeK 
**  kept  the  said  property  out  of  the  Rands  of  the  said  De- 
^  puty  Sheriff;  and  still  keepeth  the  same,  whereby  the 
^said  WilMam  Hay  hath  been  kept  out  of  the  benefit  of 
^^  his  said  judgment,  and  hath  lost  his  said  debt;  and  this 
»*  he  is  ready  to  verify;  wherefore  he  prays  judgment 
^  whether  the  said  plaintiff*  ought  to  be  barred  from  hav- 
^  ing  and  maintaining  his  said  action/' 

The  defendants  filed  a  special  rejoinder,  <<that,  by  vir- 
^toe  of  the  said  warrant  of  attachment,  mentioned  in  the 
<<  plaintiff's  replication,  he  the  said  WtlUam  Cooper  It* 
^  vied  the  same  on  the  property  therein  also  mentioned, 
^  and  took  the  said  property  into  his  possession,  where  it 
^«  remained,  subject  to  the  direction  of  the  law,  until  the 
^<  day  of  ,  when  the  said  William  Hay, 

^  having  taken  from  a  certain  John  Baher  a  bond  for  the 
^<  delivery  of  the  said  property  to  the  said  Cooper  on  the 
^  Ifit  day  of  May  1810,  gave  the  said  defendant  WiUiam 
^  Cooper  directions  to  give  up  and  deliver  to  the  said 
**Jokn  Boberisan  the  said  property,  so  as  aforesaid  taken 
^*hj  the  said  Cooper;  by  virtue  of  which  directions,  the' 
«« defendant  delivered  then  and  there  the  said  property 
^*  to  tiie  said  John  Robertson;  without  that,  &c.;  and  thid 
^^they  are  ready  to  verify,  &c/' 

The  plaintiff*  filed  a  general  sur-rejoinder. 

At  the  trial,  the  deftndants  introduced  John  P.  JVye,  a 
witness,  to  prove  that  a  stove,  mentioned'  in  the  said 
Coopef^s  return,  and  also  in  the  plaintiff's  replication^ 
n>as  the  property  of  John  Johnston^  to  whom  (after  it  was 
taken  by  the  Constable  on  said  attachment,)  it  was  re* 
tmmed  fty  the  said  Cooper;  to  the  introduction  of  which 
evidence  the  plaintiff  objected;  and  the  Court,  sustaining 
the  objection,  refused  to  permit  the  witness  to  be  examin- 
ed; to  which  opinion  the  defendants  cxeepted. 
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OevomiB^      The  dtfiendants  ako  oftred  to  istrodttce  John  JUkr, 

^^^.^^^   MB  ft  witncNMy  to  prove  the  fftcts  stated  in  UMir  rejmidec^ 

linitk  (Lieu.  b«t  the  ^kdatiff  contended  that  be  was  an  interested  wil* 

^*"^^J^  ness,  in  as  much  as  he  hecame  liable  to  Coopar,  riionM 

T.         Ceaper  lose  the  present  action  by  not  havinff  the  jn^pert^ 

^^^9^    finrtheoflung.    The  Coart  sustained  the  objection^  ami 

rdtased  to  permit  the  witness  to  be  examined;  consider 

ing  him  interested  in  the  present  controversy,  because  ha 

had  given  the  bond  m^itioned  in-the  rejmider;  thimgli 

no  other  evidence  of  his  interest  i^ipeared;  wh^reopoiv 

the  defendants  again  excepted. 

The  plaintiff  demurred  to  the  evidence  oiered  by  llaa 
defendants;  and,  in  the  demurrer^  the  testimmiy  addiieeA 
on  both  sides,  was  stated;  consisting,  on  the  part  of  4iw 
drfendoHts^  of^  1st,  the  bond  taken  from  Bdber;  (adant* 
ted  to  be  in  the  hand-writing  of  WiUiitm  Hay  the  relalsrj} 
2d,  the  attachment  and  return,  with  the  order  condsanu 
ing  the  attached  effects,  and  directing  the  Sheriff  to  mA 
them;  on  which  order,  the  following  return  was  mmim^ 
**  Jib  property  ielivered,^^  Elijah  Sayers  D.  8.  fir  J^ 
Boyd,  8.  W.  C'  The  plaintiff  introduced  m^  S^syffra, 
who  stated,  <<  that  he  was  Deputy  Sheriff  for  WytiM 
<<  County;  that  an  order  of  sale  came  into  his  hands  I 
<<  the  Court  thereof,  directing  the  sale  of  the 
*^  attached  and  condemned  as  aforesaid;  that  be 
<<  tised  it  for  sale,  and,  on  the  day  of  sale,  saw  the  ^ 
^  ant  Cooper 9  whom  he  requested  to  deliver  to  the  I 
**  the  property: — Cooper  said,  they  (meaning,  as  tiM  wit;. 
<<  ness  understood,  Robertmm)  had  wuide  away  m  f fi  ff r  Hm 
<«  said  Cooper  also  stated,  atthe  same  time,  that  ffUHmk 
^  my  (theRdator)had  directed  lin  to  take  a  bout  for 
^  the  delivery  of  the  property: — some  short  time  fbanh 
*^  uftBJt,  on  the  same  day,  he  saw  the  said  Bobertwmp  mti 
ff  Baier  the  proposed  witness,  with  whom  he  had  SMM 
ff  conversation:  he  shortiy  thereafter  agiun  saw  CMfMV 
<<  whom  the  witness  told  that  JMertMon  and  Bab$r  liil 
ff  been  looking  for  him,  Cooper^to  dtHver  theproptrm^^ 
ff  which  Cooper  went  away,  saying  somelhvHg  "whiA  lit 
<«  vntness  hadforgotJ*  And  this  was  all  tlie  < 
the  cause. 
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Ti»  Jury  feond  averdict  for  the  plaintiff,  fertile  debt  <^^ 
in  tiie  dedaration  meBtitoned,  to  be  discbaisedby  S44  83  ^^.^^.^ 
cents  damagesi  subject  to  the  opinion  of  the  Court  on  the  Smhh  (Lieu, 
demurrer.    The  Court  entered  judgment  Bm?  the  plain- **"^J^^- 
tiff;  to  wUdi  a  Buptrsedems  was  granted  by  Ae  Superior        r. 
Court;  and  the  judgnent  was  reversed;  « there  being  no    ^^**^H?«- 
<«  arement  in  the  declaration  tiuit  the  money  ciaimed  by 
« the  defendant  in  error  against  the  plaintiffs,  on  the  bond 
^  on  which  this  action  was  founded,  had  not  been.  paid,. 
<«  or  any  part  therecrf,  by  Edward  Mirpky  cmcr  of  the 
^  Co-obligors  therein;    and  there  also  being  no  aver- 
<<  meat  that  the  penalty  of  the  sane,  or  any  part  thereof 
^  had  not  been  paid  to  the  predecessors  of  the  plaintlfi^ 
*^  or  any  of  them,  acting  as  Governors  of  this  Common^ 
<^  wealth.^    And  that  Court,  proceeding,  &c.,  ordered 
jadgmentto  be  entered,  tiiat  the  defendant  in  error  take 
nething,  &c: — from  which  he  appealed  to  this  Court* 

After  argument  by  Wickham  for  the  appellant^ — ^nd 
Counsel  i^pearing  for  the  appellees; — Judge  Roakb  pro^ 
neunced  the  Court's  opinion  as  follows: — 

The  Court  is  of  opinion,  that  the  judgment  of  the  Su-^ 
furwr  Court  is  erroneous  in  this,  that  the  bond  in  the 
proceedings  mentioned  is  not  a  bond  for  the  payment  or 
moneff  only,  but  a  bond  for  the  performance  of  amdi- 
Uon$;  and.in  this,  that,  it  being  ^public  bond  for  the  benefit 
of  otherSf  neither  the  obligee,  the  Governor,  nor  his  suc- 
cessors, were  competent  to  receive  any  money  under  the 
provittons  thereof;  and  tiiat  therefore  it  was  not  neces*^ 
sary  to  aver  the  non  payment  thereof  to  him  or  them,  in 
Redeclaration* 

The  Courtis  also  of  opinion,  that  the  judgment  of  the 
County  Court  is  erroneous  in  not  reserving  to  the  plain- 
tiff and  others  a  right  to  sue  out  a  scire  facias  according 
to  the  provisions  of  the  Statute*  (1) 

And  this  Court  proceeding  &c*,  both  judgments  arere- 
versed^  with  costs  to  the  appellant  as  the  party  substan- 
todly  prevailing* 

(1)  Note.    See  Miib  t.  Cuuih^me,  1  Wath.  91»  92. 
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Decided, 

Oct  25th,  Zane's  devisees  against  Zane. 

1.  In  the  IN  a  suit  brought  by  Jonathan  Zone  in  the  year  1815, 
^z^^JL^'  "S^st  the  heirs  at  law  of  Ebene%er  Zane  deceased,  in 
•ettlement  the  Superior  Court  of  Chancery  for  the  Clarksburg  Dis- 
JllrtrfTn^^trict,  Chancellor  Care  pronounced  the  following  Opt- 
itluid  in  the  nion  and  Decree. 

conuinin|7n     **  'I'^e  Bill  states  that»  in  the  first  settlement  of  th« 

i*^  177-^'  Western  Countryt  the  plaintiff  took  up,  in  conjunction 

brother' J5.    with  his  brother  Ebene%erf  the  island  in  the  Ohio  Rivcrt 

wttkment    ^*"^^  Wheeling  Island:  that  they  took  p(»ssession   of 

on  the  lower  their  respective  parts,  and  occupied  them  'till  the  deatk 

^reemenr  ^^  ^^^  ^^^  brother,  and  the  plaintiff  has  continued  to  oc- 

between       cupy  his  part  ever  since:  that,  in  1784,  they  employed  the 

befw*  Uie^    Surveyor  of  Oliio  County,  (in  which  the  land  lies,)  to 

Yew  1784>    survey  the  island  for  them:  that  he  did  tliis*  distinctly 

•hould  exhi-  establishing,  in  .the  presence  of  himself  and  brother^  and 

bit  hiss^e-  hy  their  direction,  an  Elm  Tree  on  the  East  aide,  and  m 

to  the  Land  Walnut  on  the  West,  as  Comer  Trees;  from  the  one  to 

Commiwion-  t|jp.  other  of  which,  a  strait  line  was  to  constitute  their 

en,  obtain 

their  certifi- division  line;  the  upper  part  to  belong  to  the  plaintifi^ 

^P^cnt  ST*  ^^^  lower  to  his  brother:  that  the  plaintifi^s  part  was 

himself  for    Calculated  separately  by  the  Surveyor,  and  found  to  con- 

^andl^imd   ^'^  ^^  acres  138  jierches:  that  it  was  then  mentioned  by 

afterward!    his  brother,  that  he  had  a  settlement  right,  which  would 

S^inXerim^  Cover  the  whole  island;  that  a  patent  might  issue  in  his 

PJe^^P*rt  name  for  the  whole,  and  he  would  convey  to  the  plaintiff 

ate  above   '  his  part;  which  was  assented  to  by  the  plaintiff;  that,  af- 

oCTtain  line  ter  the  land  was  patented,  he  suggested  to  his  brother 

enforced  in  the  propriety  of  making  a  deed  for  his  part,  wliich  he 

^'"S*  "P:  promised  to  do;  but  the  confidence  and  regard  they  fdt 

ed,  in  1S15, 

by  /•  Z ,  wh0$e  po»9e9tion  of  the  land  had  continued  without  interruption  from  the 

time  of  hUfrot  settlement. 

2.  The  considerations  of  com^mieing  doubtful  riglUs,  and  tettling  boundaries 
are  not  only  good,  but  favoured  in  law. 

3.  Ahhourh  the  rule  is,  that  the  allegata  and  probata  ought  to  correspond4  yet 
the  Court  of  Equity  should  always  incline  to  g^t  over  form  in  fiivour  oieu^tamcs^ 
where  the  case  in  proof  \%  clearly  such  as  would,  if  properly  set  forth  in  the  BJO, 
entitle  the  plaintiff  to  a  decree;  especially,  if  the  defendants  do  not  pretend  to  dtei> 
prove  the  agreement  aUedffe(^  or  to  prove  one  differoni  but  say  in  their  answer 
that  they  are  willing  to  yield  to  the  proof  of  any  agreement  which  the  plamtiif  ca^ 
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ior  each  other  rendered  them  careless  on  the  sabject,  and   ^^^^"^ 
it  was  delayed  from  year  to  year,  'till  his  brother  died 
without  executing  the  deed:  that  his  brother  often  declar- 
edy  before  witnesses,  that  the  upper  part  of  the  island 
was  the  plainttfTs,  and,  if  he  died  before  executing  a  deed, 
his  children  were  directed  to  do  so:  that,  so  far  from 
carrying  into  execution  this  intention  of  their  father,  the 
children,  or  some  of  them,  are  prosecuting  an  action  at 
Ikw  to  turn  the  plaintiff  out  of  possession.    All  the  child* 
ren  by  name  are  made  parties;  and  the  prayer  of  the 
Bill  is  that  they  may  be  compelled  to  convey  his  part  of 
the  island  to  the  plaintiff.    The  Bill  was  subsequently 
dismissed  as  to  all  the  children,  but  Mah  and  DanUL — 
MmA  filed  his  Answer;  and,  in  this  state,  the  papers 
were  put  into  my  hands  before  the  last  term.    I  returned 
them,  saying  I  could  not  de<;ide  without  the  answer  of 
Ikinidf  to  whom,  with  ^oah^  it  appeared  from  JVbaft's 
answer  that  the  Island  had  been  devised   by  Ebene»er» 
I  mentioned  at  the  same  time,  that  I  should  like  to  see 
the  Patent  to  Ehene^er^  and  his  Will.    At  the  last  term 
it  was  agreed  by  Counsel,  and  entered  of  record,  that  the 
Answer  of  JVbaft  should  be  taken  as  the  answer  of  Daniel 
also;  that  all  the  depositions  in  the  cause  should  be  read 
as  to  Daniel^  and  that  the  cause  should  be  considered  as 
set  for  hearing.    Accordingly,  the  papers  were  again  put 
into  my  hands;  but  the  Patent,  or  the  Will  of  Ehene»er, 
have  not  been  furnished.    I  do  not  know  that  they  are 
absolutely  necessary  to  a  decision,  as  their  existence  and 
contents,  so  far  as  concerns  thb  cause*  seem  to  be  admit- 
ted on  all  hands.    The  answer  states,  that  the  defendants 
JYoah  and  Daniel  are  devisees,  under  their  father's  will, 
of  the  island;  that  they  know  nothing  of  the  contract 
stated  in  the  Bill,  but  have  heard  their  father  say  that 
he  had  promised  the  plaintiff  that  he  should  during  his 
Ufe  hold  that  part  of  the  island,  which  lay  opposite  to  his 
land  on  the  main.    The  answer  then  refers  to  several 
copies  of  original  entries  and  surveys;  states  that  Ehene* 
%tr  was  invested  with  the  legal  title,  and  died  seised; 
admits  the  plaintiff  entitled  to  a  life  estate;  alledges  that, 
until  their /otfter's  deathj  the  whole  island  was  taxed  to 
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himf  tt«t  Hie  defendants  are  prosecuting  at  law  a  writ  of 
Right  to  recover  the  part  of  the  island  in  the  plaintiiPs 
possession^  and  hope  to  succeed,  unless  the  plaintiff  caa 
shew  the  equitable  claim  he  pretends  to,  and  of  which  fbt 
defendants  are  ignorant:  tliat  the  defendant  JVhoA,  upon 
hearing  his  uncle  claimed  the  land,  wrote  to  him,  en- 
quiring by  what  right  he  claimed,  and  stating  that,  if 
ttiere  existed  any  arrangement  or  agreement,  by  viVhck 
his  father  was  morally  bound,  he  would  execute  it^  to 
which  he  received  no  answer:  that  Ebenezer^s  certificaiB 
of  settlement,  covering  the  whole  Island,  would  give  hitfi 
a  title  to  the  whole,  unless  the  plaintiff  could  derive  ft 
title  to  part  from  some  contract;  and  the  difendanfs  mie 
perfectly  and  entirely  willing  to  yield  to  the  proof  (f  9mA 
contract,  if  any  sudi  there  he.  This  is  an  abstract  of  ^fte 
answer.  It  ^ill  be  obsen^ed,  that  it  does  not  contraiBet 
the  Bill,  but,  merely  professing  ignorance  of  the  sQbjed^ 
puts  the  plaintiff  on  the  proof  of  his  case;  to  which  prool^ 
if  any  can  be  produced,  they  are  entirely  willing  to  yfeM, 
In  support  of  his  claim,  the  plaintiff  produces,  fim, 
his  long  and  unintorrupted  possession,  without  the  pay- 
ment of  rent,  or  any  other  evidence  that  he  held  it  as  -Ore 
land  of  anothei*:  Sdly,  the  deposition  of  Jft/b,  who  sajri^ 
that  in  177 S  he  saw  an  improvement  on  that  part  of  tte 
Island  claimed  by  the  plaintiff,  consisting  of  trees  deadiM- 
4ed  and  brush  heaps  made,  «^hich  he  understood  werennrib 
iby  tiie  plaintiff,  who  then  lived  where  he  now  does,  tm 
the  main,  opposito  the  island: — 3dly,  the  depositkNt  of 
Mrs.  darkCf  who  says  that,about  the  time  of  Broadketuf$ 
eampaign,  her  husband  moved  on  the  island;  fliat  lieap^ 
^ed  to  Ebenesoer  to  lease  him  some  land,  who  said  im 
had  leased  all  the  land  he  had  to  spare;  but  referred  Mmt 
to  tiie  ^aintiflf;  that  the  plaintiff  gave  her  husband  a  1 
<^  the  u^ier  part  of  the  island,  where  she  has  ever  1 
resided;  that  Sbenezer  never  mentioned  to  h^  his  1 
to  that  part  of  the  island,  or  claimed  rent,  or  orderedlMr 
off  tiie  premises;  that  her  husband  has  been  dead 
twenty  years;  since  which  time,  she  has  lived  on^ 
land,  without  paying  any  certain  rent^  but  has 
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ftr  tlie  plaintiff 's  hands*  and  takeu  care  of  Us  stack  and  Ootobb«» 
farm,  as  a  compensation  for  living  on  tiie  land:— »4IU79  .^^^^^^^ 
the  deposition  of  John  Caldwellt  who  says,  that,  in  1779»  ztn^  dtrl' 
he  was  agent  for  his  father  James  CaldweUf  in  Iswd  bu-      ^ 
sinesSf  in  the  western  parts  of  Virginia!  that  his  faiii^     Zaae. 
claimed  land  immediately  below  Wheeling  Creek  on  the 
Eastern  shore  of  the  Ohio;  EbeMsur  directly  above  him; 
and  the  plaintiff  next  above  Ebmuxer;  all  of  whidi  lands 
lay  i>pi»osite  to  difierent  parts  (^  Wheeling  Island: — 
that*  after  a  time,  a  dispute  arose  betwera  JEbenesier  and 
the  Deponent,  in  respect  to  their  claims  on  the  Islai^ 
which  was  amicably  adjusted,  by  agreeing  that  each 
should  retain  so  much  of  the  Island  as  lay  opposite  to  his 
land^  that,  some  time  in  the  Spring  of  17S2,  the  depo- 
nent was  in  company  with  Ebemexer^  at  the  sitting  of  the 
hoard  of  Commissioners  in  Monongalia  County,  when 
SbeMocter  proposed  to  the  deponent  to  agree  that  he  should 
include  the  whole  Island  in  his  certificate  of  settlement 
and  ta^  a  pa^t^t  for  the  same,  and  that  he  could  make 
a  deed  to  Janyte  Caldwell  for  his  part:  that,  atthe  same 
time,  Mbenesier  mentioned  to  the  deponent^  that  he  had  made 
stack  «  propoeal  io  Jbnotftim,  who  had  agreed  to  it;  and 
|that  jeach  of  the  owners  oould  pay  an  equal  share  of  the 
e:qiense,   which  wjould  save  costs:    that  the  deponend; 
would  not  make  such  agreement;  and,  sometime  after, 
Sbeneper  bougbt  James  CaULwell^s  part  of  the  Island^ 
which  lay  opposite  his  land  below  Wheeling  Creek: — 
^thly^  the  plaintiff  produces  the  deposition  of  the  sur- 
v^or  WoodSf  who  says  that,  in  1784^  he  surveyed  a  tract 
of  land  on  Wheeling  Island,  by  virtiie  of  a  certiftcafte 
from  the  land  Commissioners,  in  the  name  of  Bbenenat; 
that,  while  surveying  the  same,  Ehen^iet  and  Jonothataf 
(both  present,)  pointed  out  an  Elm  tree  on  the  east  side 
of  the  Island,  and  a  Wdnut  on  the  West  side,  which  thejr 
trid  the  deponent  to  mark,  for  corner  trees,  to  divide  the 
said  Mand  between  them;  whidi  trees  were  marked  for 
comer  trees,  and  the  deponent  took  an  account  of  them 
ift  kis  field  notes;  the  said  Ebenesur  saying  that,  as  soon 
as  a  patent  was  obtained  on  the  survey,  he  would  convey 
fliat  part  above  the  said  comers  to  Jonathan;  that  he  haaf 
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^ioh  is  filed  amoag  tiie  papora,  asd  «d«M;fd  by  tht 


ame^  dw^  Cowisd;)  awl,  Hfon  examiiiatioii,  finds  that  tlie  £lia 
"***  on  the  East  sideof  4be  bland  is  described  as  atandimf 
9hM.  182  poles  frooi  the  «|^r  end,  and  the  Walnut  on  Ilia 
West  side  as  standfaig  174  poles  from  the  u^ier  ewda 
tiie  course  across  the  u^^erend  of  the  Island,  is  17  poles 
at  the  Elm  on  the  East  side.  The  dq>onent  recoyecli 
that  Menexi^  said  that  bis  settlement  ri(^  was  emmgh 
to  covM*  the  whde  Island,  and  that  taking  the  whole  u% 
together*  would  save  JamUham  the  costs  ef  a  warrant  and 
separate  survey.  Lastly,  the  ^aintiff  j^^oduces  the  evi* 
deuce  of  Jto$es  Givm,  who  says  that  he  was  with  Bi§m 
cur  in  his  last  illness^  when  he  was  on  his  death-bed;  and^ 
in  aconversation  he  held  with  him,  JS^mMer  sotd  tiM kt 
ii^mideil  the  dipper  paH  of  the  Itimui  far  j0tmthaM.  Tkn 
depmient  asked  him  why  he  did  not  see  to  it  in  his  emrn 
day?  he  said,  lie  had  diildren  he  could  rely  on.  The  reft- 
son  of  the  deponent's  enquiry  was,  that  he  had  previowi- 
ly  understood,  from  coittmou  report,  tbatthe  whole  lAoid 
belonged  tQEbenexer* 

Upon  this  evidence,  the  plaintUT  rests  to  estabUA  him 
daim;  and  I  most  confess,  that,  to  my  mind,  it  is  ex- 
tremely strong  to  prove  that  he  had,  by  settlement  «r 
knproyement,  a  right  to  the  upper  part  of  the  Idmui^ 
ttat,  under  this  rights  he  wa»  inpoiiessimi;  that  JBeng 
foer  and  himself  did  make  an  agreement,  (the  propotitiaB 
coming  from  Bbene96erfJ  that  he  fBbme»erJ  should  <ib- 
tain  firom  the  Commissioners  a  settlement  right,  wMdk 
would  cover  JbnaMan's  part  of  the  Island,  and  shoidil 
convey  to  Jonathan  when  he  obtained  the  patent:  that^fai 
consequence  of  this  agreement,  Jonottmi  nmde  mr  rlniin 
before  the  Land  Commissioners: — that  the  conversattoBp 
vrtuch  passed  before  the  SurveyiH*  WoodSy  was  aa  caqplicit 
recognition  of  this  agreement;  and  that  die  ei^deaoa  mt 
Qiven  diews  that,  on  bis  death  bed,  JSIoiMcr  otiH  mt* 
knowledged  it 

To  countervail  this  evidence,  whathave  tho  ilifcntonilu 
produced^  1st,  the  declarations  of  JSkaeMf  and  Ma  wMb 
Hiat  JbnaUian  was  to  have  a  lifi^estate  only)  or^  irt  ] 
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far  binself  ud  wifc.    These  dedanUom  I  hold  to  be  ^^^V^ 
utterly  iitadmissible  in  fiwoar  of  the  party  makkig  them*  y^^-^y^ 
Ko  man  ps  permitledbj  his  own  evidence  to  sake  out  his  stae't  dtti- 
own  case,    dd.  The  general  understanding  of  the  ndgh-      *^ 
bourhood,  that  eAmatikoft  had  a  life  estate,  and  Bkenescer 
the  fee  simple.    This  sort  of  evidence  npon  the  subject 
of  tUUf  is  of  little  more  worth  than  the  last;  probably 
ypodncod  by  it,  and  by  the  farther  drcimistanee  of  Mbe^ 
mMfi^t  having  the  jMiIni^  of  which  every  one  might 
know*  tlMiiigfa  fewwonM  hear  perhaps  of  the  ^orol  agrees 
■ent.    Sd,  The  payment  of  taxes  by  MUmaer;  of  taxes 
hr  the  whole  Island  tract    This  probably  resalted*  tM, 
irmn  the  legal  title  being  in*  him.    The  Commissioners 
ter  tht  Connty,  finding  that  to  be  the  fact,  listed  the  laMl 
to  him;  md  tiie  tax  mJanalkan^$  part,  beings  but  a  triie, 
mxited  no  attention.    This,  at  least,  is  probable:—- b«^ 
whether  true  or  not,  the  circnmstance  can  by  no  meana 
avail  to  prove,  in  the  face  of  «fimatt«a's  /lotsettnm,  that 
he  had  abandoned  his  claim. 

Tims,  if  the  ease  dqiendod  merely  npon  the  evidence 
fer  aad  against  the  agreement,  I  shoold  feel  little  hesita- 
Hon  in  the  decision  to  be  given:  but^  in  the  arguments 
which  have  been  sobmitled  by  the  Counsel  for  the  de- 
fendastSy  several  objections  have  been  taken  to  the  pbttn- 
UtTs  case^  which  I  will  proceed  to  consider.  1st,  The 
Statute  of  frauds,  dd,  That  the  agreement  was  without 
eoBsideratioa.  Sd,  That  the  length  of  time  which  has 
elapaed  diould  prevoit  the  Court  from  interfering.  4tb^ 
That  the  case  made  out  in  the  evidence  is  materially  vii- 
tlaiit  from  that  stated  in  the  Bill;  and,  however  good  in 
itseK  wiH  not  justify  a  recovery,  as  the  plaiatiff  must 
make  out  the  case  stated  and  put  in  issue. 

WilhrespecttotheS/aMiof  Frmub,  it  is  perhaps  hard^ 
ly  worth  while  to  say  any  thing;  as  one  of  the  Counsel 
abamdoasd  that  ground,  and  the  oflier  I  am  sure  would 
haveidmieaoyif  he  had  adverted  to  date^  the  Acthavioi; 
yaaoed  in  1785,  and  the  contract  here  having  been  made 
ling  hefere  that  time.  I  will  merriy  qoote  Judge  Soanb's 
rawiafk  fas  Ftem  v.  WaUter,  on  the  subject  That,  Hke 
Mm  was  a  eontmct  for  laMl.    Sasays,  <<if  itbesaM 
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oowvtm,  <•  that  a  reliance  on  the  parol  proofs  in  this  case  ig  da*- 
y^r^^J^^  <«  gerous;  I  answer,  that  the  Act  of  frauds  does  mt  a|p- 
SEane's  de-  '^  plj  to  the  two  points  of  time  embraced  by  tiieniy  umk 
^^^^  <<that  it  was  not  for  Courts,  but  the  Lf^latnre,  te 
<«  adopt  the  rules  of  that  Statute:  independent  of  it,  we 
<«  must  decide  this  case,  as  others,  by  the  general  doe* 
<<  trines  of  OTidence.'' 

2dly,  That  the  agreement  was  roitlumi  cemidenUmu 
l%is  objection  is  founded  en  the  idea,  tiiat  the  agiee- 
ment  was^  for  the  first  time,  proposed  and  made  whfle 
the  survey  was  going  on,  and  when  Bbme^erf  beii^  im 
possession  of  the  certificate  of  settlement,  had  a  rigM 
under  it  to  cover  the  whole  Island:  but  it  is  most  evi- 
dent to  me,  both  from  the  deposition  of  fFiSodi  aod  of 
CoblweU,  that  what  passed  at  the  survey  was  merely  the 
recognition  and  recapitulation  of  an  agreement  f^mncdtjr 
made.     Caldwell  states,  that,  when  about  to  go  beibre 
the  Commissioners,  Ebenexer  proposed  to  him,  « to  ai^roe 
<<that  he  should  include  the  whole  Island  in  hiscerttf* 
f^  cate  of  settlement,  and  take  a  patent  for  the  same,  aad 
^  that  he  could  make  a  Deed  to  James  Caldwell  for  bin 
<<  part;"  saying,  at  the  same  time,  **  ttiat  he  had  mnJc 
<<  the  same  proposal  to  Jonathufh  who  had  agreed  t»  it.^ 
Here,  then,  is  the  agreement  explicitly  stated  by  tike 
party  himself.    And  was  there  not  a  good  con 
for  it?    We  have  seen  that  Jonathan  had  made  an 
provem^it  on  the  upper  end  of  the  Island  in  177^1 
ne%er^B  certificate  states  his  settlement  to  have  bee*  in 
1777:  the  Island  contains  but  285  acres:   conseqiMit- 
ly,  one  Settlement  Bight  would  cover  tiie  whole.    Wli© 
diould  obtain  tliis?    If  there  was  a  contest,  might  aal  ifce 
Commissioners  award  it  to  Jonathan    To  prevent  U^ 
contest  then,  and  yet  secure  to  the  parties  whal  MKfa 
claimed,  Ehene96er  made  the  agreement    Here  woMtaro 
considerations,  not  only  good,  but  fovoured  in  hmf.  U 
emfipr<miisedmiitfidrigbt$,  amdto  eMehemimim,^ 
The  Sd  objection  is,  the  (enir^  0^  (sme  whicA  hat  t 

ed.    It  is  correctiy  stated  to  be  a  general 
Courts  of  Equity^  after  a  gf^at  lengtti  of  tim^ : 
iMdftdr  aid  to  czecnte  contracts.    Vl»  JtoleMf  €<»b 
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are  ffienerally  founded  in  good  reason;  and  Courts  of  Oerosn, 
Squitjif  especially,  never  tie  themselves  down  so  stricti j  ,,J!?^ 
to  any  rule  as  to  apply  it  to  cases  not  within  the  mischief  znne'a  de- 
it  was  intended  to  remedy.  Let  us  enquire  what  aro  the  ^^'^^ 
reasons  on  which  this  rule  is  founded?  1st,  It  is  consi-  Zm6. 
d^red,  that^  where  a  party  has  for  a  long  time  suffered  a 
contract  to  sleep,  without  taking  any  step  to  execute  it, 
the  opposite  party  has  a  right  to  presume  an  abandon- 
ment, and,  under  this  presumption,  may  have  made  ar- 
rangements and  dispositions  which  would  render  a  g^ 
eific  execution  of  the  contract  very  injurious  to  him. 
Does  this  reasoning  apply  to  the  present  case?  Could 
Ebentzer  ever  have  supposed  that  Jonnttan  had  abandon- 
ed flie  contract?  Let  it  be  remembered  that  Jonathan  did 
not  claim  the  land  under  the  contract^  but  by  an  original 
right;  that,  by  a  compromise  of  the  claims  of  the  brothers, 
E^ent»er  vras  to  receive  the  l^ai  title  to  the  whole  Island, 
and,  in  consideration  of  the  compromise,  was  to  make  a 
deed  to  Jonathan  for  his  part;  that,  under  the  agreement, 
Bbenexer  did  obtain  the  settlement  certificate,  and  the 
Patent.  Here  the  consideration  moving  from  Jonathan 
was  complete:  he  had  performed  the  whole  of  his  part  of  the 
contract  After  this,  could  it  be  supposed  that  he  would 
abandon?  Abandon  what?  The  claim  of  the  legal  title 
from  his  brother,  when  this  was  all  that  remained  to  com- 
plete the  contract?  This  would  be,  indeed,  a  strange 
abandonment!  ButJbtiatAati  still  held  possession;  unin- 
ten^pted  possession.  To  what  could  this  be  refenred, 
but  to  his  claim?  Will  it  be  said  that  it  might  be  refer- 
fed  to  the  estate  for  lifb  which  Bhene%er  gave  him?  The 
anffw^is,  that,  of  tills  estate  for  life,  there  is  not  a  tittle 
•f  Evidmice  which  can  be  received.  The  possession 
Aen  which  Jonathan  held,  can  only  be  referred  to  his 
elaim.  Sn{^se  a  man  were  to  buy  an  estoto,  to  pay 
tiie  consideration,  to  take  possession  and  hold  it  unin- 
terruptedly for  many  years,  without  having  obtained  a 
kgal  title.  When,  at  length,  he  came  to  ask  for  the  le- 
gal titiey  would  it,  under  such  circumstances,  be  said  to 
hSm,  <«  we  can  not  aid  you;  you  have  abandoned  your 
«« con4raei^''.*«ertainly  not 
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-       BirtH  miQr  be  said  that  Jmaihan  did  not  g9^\ 
Mm  under  the  contract.    True;  beeauae  lie  wm  ahed^ 


atneN  4m^  ^  possession  under  liis  prior  rights  But  wa»  net  that 
possessien  osMlintied  under  the  sanction  oC  the  cmilra^ 
aOer  Sftnifse^  obtained  tte  legi^  title?— And  was  a^t 
what  passed  at  tiie  survey  equal  to  a  deUy^y  of  posMS* 
sion?  J&nathan  being  then  in  fo$9t$9ien9  Ebenesser  ^anM 
the  comers  to  be  marked,  and  the  line  laid  down^  wUeb 
designated  and  circumscribed  that  possession,  and  mj% 
that  so  soon  as  be  obtained  a  patent,  he  would  make  A^ 
nathan  a  deed  for  it  In  my  mind,  this  was  ei|iial  to  aa 
actual  delivery  ot  possession. 

AnoAer  reason,  for  which  Courts  of  Equity  have  m^ 
fused  to  execute  contracts  after  a  great  lapse  of  tisM^  li^ 
Vtadj  in  tiie  interim,  the  circumstances  may  be  forgotlta» 
and  the  evidence  lost  which  would  present  the  uutrjcd 
fairly  to  tiie  Court;  and,  as  this  has  happened  Uh^oi^ 
the  negligence  of  the  party  applying,  he  shall  wdkr  hf 
it.  But,  in  the  case  before  us,  the  injury  frooEi  length  sf 
tmie  could  operate  only  to  the  prejudice  of  ttie  plaint^; 
for  ke  bad  to  make  good  his  contractby  wiinds$e9;  wUie 
Bbenezer  stood  firm  on  the  ground  of  his  polim^  Eveiy 
year  that  passed  away,  might  bear  with  it  some  portiea 
rf  tlie  plaintiflTs  testimony;  thereby  weakening  bis  am^ 
and  strengtbening  his  opponents s.  Suppose,  i»  the  li^ 
of  years,  CaUwell  and  fFeods  bad  diedf  (and  they  anst 
botti  be  very  old  men  now;)  in  the  loss  of  their  testiBMiy 
would  have  been  involved  the  loss  of  Us  CMue  by  the 
platntiff.  This  is  certainly  a  risk  whiek  the  platetif 
ran  by  his  delay,  and  which  it  was  very  imprvdnnl  in 
Urn  to  have  incurred;  but  if^  iwtwiMistanding  tfci»  iapie 
of  years,  and  the  advantage  it  gave  U»  opponent  oMt 
bim,  be  succeeds  in  presenting  to  us  a  fbU  and  stfSQg 
ease,  shall  we  reject  i1^  And  is  not  his  case^  coaoMo 
ing  the  circumstances,  wonderfblly  strong?  IV  flMrlt 
seemsso.  Will  it  be  said  that  the  kqise  of  time  has  des- 
troyed the  witnesses  by  whom  the  defeadantB  omM  hais^ 
eoontervailed  this  evidence?  It  would  bestrw^go-inilOit 
if  that  lapse  had  operated  more  injury  to  km  wiio  gimd 
fortified  by  tfie  legtl  tiUe,  than  to  Un  mb^  iartiio  tsift 
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^Mch  tide,  had  to  make  onta  case  by  parol eridenoK —  ^^'TT^ 
but  tke  proof  of  the  plaintiff  is  of  such  a  kind,  that  I  do   y^^^^^^^ 
sot  see  how  it  coald  he  countervailed,  hut  by  proving  his  Zn^s  de* 
TntiMses  guilty  of  peijury.  If  Woods  and  CaUweU  speak     '^*^^ 
the  tm4h,  he  makes  out  a  case,  not  on  one  side,  but  on 
botii;  and  that  case  taken  from  the  statement  of  Memtaier 
himself. 

A  third  ground  on  which  the  rule  we  are  considering 
rests,  is,  that,  by  the  lapse  of  time,  such  a  change  is 
cgieraled  in  the  situation  of  the  parties,  and  the  sulyect 
mattar  of  the  contract,  as  would  in  many  cases  render 
it's  execution  uiyust: — as,  (for  example,)  if  I  agreed  for 
the  purchase  of  a  tract  of  land  in  a  young  and  growing 
cottwtry;  for  which  I  was  to  pay  a  particular  pries;  I 
hoM  off  for  6  or  8  years,  in  which  time  the  land  doubles 
in  valne;  dien  I  oome  forward,  oiler  the  purchase  money^ 
and,  if  the  party  r^ses  it,  cdl  on  a  Court  of  Equity  for 
assistaaoe: — the  Court  will  not  give  it  under  such  cIf- 
emstonces.  A  slight  attention  to  the  case  before  us  will 
evince  that  this  reason  does  not  apply  to  it  The  land 
in  qnestion  never  was,  in  equity,  the  land  of  Sbeneaser; 
mevtr  in  his  pd$ses$um.  He  was  suffered,  under  contract, 
to  get  the  legal  title: — by  that  permission,  the  consider- 
ation of  the  contract  on  Jonaihan*»  part  was  paid,  and 
the  obligation  on  Skenexer  to  convey  was  domplete.  Jo- 
ntOhan  has  hem  eoer  since  in  possession.  No  change, 
ther^re,  in  the  situation  of  tlie  parties,  or  the  value  of 
the  land,  can  have  so  operated  as  to  render  it  unjust  to 
execute  this  contract  Thus  have  I  considered  the  several 
grounds  on  whidi  the  gen^*al  rule  with  respect  to  length 
of  time  is  founded,  and  shewn  (as  I  think)  that  none  of 
them  are  applicable  to  our  case. 

The  last  objection  made  by  the  defendant's  Counsel  is, 
that  the  plaintiff  has  made  one  ca^e  in  his  Billf  and  ano- 
ther by  his  evidmce;  that  the  case  in  the  Bill  is  not  good, 
and,  if  good,  not  supported;  tliat  the  case  made  by  the 
emdencSf  if  admitted  to  be  good,  can  not  support  the  Bill, 
because  not  in  ismie;  and  because  the  allegata  and  probata 
must  agree.    This,  I  acknowledge  is  the  most  formi- 
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Ooiom,  dable  objection  that  has  been  made;  for,  while  I  consider 
that  the  plaintiff  has  a  clear  and  strong  case,  I  niiisi 
agree  that  it  has  not  been  set  out  to  the  best  advantage 
in  the  Bill.  If,  however,  I  thought  the  Bill  so  defective 
that  a  decree  could  not  be  rendered  upon  it;  it  does  net 
follow  that  I  should  dismiss  it: — for,  where  the  Court 
pra*ceives  that  the  plaintiff  has  a  good  case,  it  is  some- 
times permitted,  even  at  tiiis  stage,  to  file  a  suppl^nea* 
tal  Bill;  or,  if  that  is  not  suffered,  the  Bill  is  dismiasei 
without  prejudice,  whiclr  leaves  the  plaintiff  at  liberty  fe 
sue  again.  I  incline  to  think  though,  that  the  case  stilted, 
and  the  case  proved,  are  not  so  materially  variant,  as  t» 
prevent  a  decree  in  favi»*of  the  plaintiff.  In  this,  per* 
tiaps,  I  am  carried  too  far  by  that  liberal  spirit  which  al- 
ways tncUnes  Courts  of  Equity  to  get  over /orm,  in  favor 
of  substance;  especially,  in  support  of  such  a  case  as  the 
j^ntiff's  appears  to  me  to  be.  The  Bill  first  states,  that 
the  plaintiff  and  Ebenexer  took  up  the  Island  in  coiyunc- 
tion,  andeach  remained  in  possession  of  his  respective  part: 
The  words  «  took  up/*  as  applied  to  land,  are  weB 
understood  in  this  quarter: — they  are  used  to  describe 
those  acts  which,  under  the  law  of  1779,  give  a  claim  to 
setttement  or  pre-emption  rights.  By  the  addition,  ia 
the  Bill,  that  the  parties  held  in  possession  their  respect- 
ive shares,  the  idea  of  a  partnership,  raised  by  the  words 
<<  inconjunction^*'  is  done  away.  Here,  then,  is  a  state- 
■lent  of  the  plaintiff's  original  claim  to  his  part  of  the 
Idand.  In  a  subsequent  part  of  the  Bill,  it  is  set  forth 
that,  by  an  agreement  between  the  plaintiff  and  Ebeue- 
9oer,  he  (Ekenexer)  was  permitted  to  obtain  the  legal  title, 
upon  his  promise  to  convey  to  the  plaintiff  his  share. 
To  be  sure,  this  agreement  is  so  stated,  tiiat  it  might  be 
supposed  to  have  taken  place  on  the  survey;  whereas,  in 
fact,  it  was  made  before  that  time;  but  I  do  not  think 
this  ought  to  prevent  a  decree;  especially,  as  the  defend- 
ants do  not  pretend  to  disin^ve  the  agreement,  or  to 
prove  one  different;  but  expressly  state  in  their  Answer* 
that  they  are  entirely  willing  to  yield  to  the  proof  of  ony 
Agreementf  which  the  plaintiff  can  establish. 
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TIh»»  upon  every  view  of  the  case,  which  I  have  been  ^^Vffg^ 
Me  to  take,  I  am  of  opiBion  that  the  piaiiitiff  is  entitled  ^^^.^^^^ 
to  the  land  he  claims.  It  is  therefore  adjudged,  ordered  Zane's  de- 
and  decreed,  that  the  defendants,  who  claim  as  devisees 
fimn  their  father  £bene%erf  do,  by  deed,  with  warranty 
against  themselves  and  all  claiming  und^  them,  convey 
to  the  plaintiff  the  inheritance  of  the  land  claimed  in  lile 
Bill;  it  beiiig  all  that  part  of  Wheding  Island  lying 
above  a  strait  line  run  from  the  Elm  on  the  East  side» 
(and  which  is  stated  in  the  Surveyor's  field  Notes  and 
Deposition  to  be  one  hundred  and  eighty  two  poles  fiwm 
the  upper  end  of  die  Island,)  to  the  Walnut  on  the  Wet/^ 
(which  is  stated  to  be  one  hundred  and  seventy  four 
poles  firom  the  upper  end.)  As  the  defendants  state  in 
their  answer,  that  they  made  efforts  before  suit  to  ascer- 
tain the  nature  of  the  plaintiff's  claim,  by  letter  to  him 
offmng  to  execute  any  contract  he  had  nuide  with  their 
fither;  and  that  they  have  always  been  willing  to  yield 
to  any  contract  he  could  establish;  I  do  not  think  they 
OQg^t  to  pay  costs.  It  is  therefore  farther  ordo^  and 
a^jvdged,  that  each  party  pay  their  own  costs. 

From  this  decree  the  defendants  appealed. 

Wickham  for  the  appellants. 

Call  for  the  appellees. 

By  TBM  C0UBT9  the  decree  was  AFFimicBD. 
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Decided* 

^si^o!**  Poindexter  against  Waddy. 

of  two  p^  THIS  was  a  Bill  of  Injunction  exhibited  to  the  3nig$ 
»5»«^^  of  the  Superior  Court  of  Chancery  for  the  WiUiaiii»- 
Snotc,with-  ^^B  District,  by  Edward  8.  Waddy ^  to  stay  proceed- 
out  the  coa-  ings  on  a  Judgment  obtained  aeainst  Bressie  LtwU  uai 
•entofthe     ..^  i  •        ^  .     T        j  ^  ^     j. 

otherrand    the  complainant,  as  merchants  and  partners  tradi^f 

fiwadebt  under  the  firm  of  Bressie  Lewis  &  Company,  by  CarUr 
mi-wUh  or  B.  Poindexter,  upon  a  note  under  seal  for  S46d  41  Cent% 
*^^J^*f  executed  by  the  said  Bressie  Lenvis,  who  subscribed  th«!t- 
•uchbondorfo  the  name  of  the  firm,  ^* Bressie  Leivis  ^  Co;*^  for  i 
^ding^on  private  debt  individually  due  from  himself  to  PaindeaOeTf 
fluch  other  and  without  the  consent  of  the  complainant. 
C^nopwUl  The  Bill  stated,  that  the  Writ  was  served  upon  ibt 
a  Court  of  complainant,  and  no  bail  required;  as  appeared  by  a 
SmbouiMl  special  endorsement  upon  it;  that  he  was  prevented  bw 
on  the  defending  himself  at  law,   by  the  express  assurance  of 

STde^t  in  J^oindcxter  that  he  should  not  look  to  Am  for  the  moi^^ 
question  wm  but  meant  to  get  it  from  Lewis: — ^that,  notwithstanditt 

contracted 


V  by  the  part-  this  assurance,  execution  was  issued  and  levied  oti  the 
^  nerwho  property  of  the  complainant;  whereupon,  he  had  fhrca 
bondornote,  a  forthcoming  bond  with  Edward  Frith  as  his  sur^jf; 
^  n^er  ^^  whom  he  inconsiderately  applied  for  that  purpose;  ^ 
part  of  which  said  Frith  being  a  material  witness  to  prove  an  import- 
ed^  tEe  ^"*  ^^^^  ^^  the  case,  which  he  knew  before  he  bectaie 
Hie  of  the  surety: — ^that  the  complainant,  having  failed  in  attempt^ 
vendor  ^v-  ing  to  prevail  on  the  Sheriff  to  take  another  surety  ift 
tag  retained 
no  lien  on 

the  floods  ao  aold;  and  it  not  appearing  that  the  other  partner  acreed  to  pay  hiftl*^ 
portion  thereof,  or  was  indebted  to  the  partner  who  contractea  the  debt 

3.  Where  a  defendant,  who  had  an  adequate  remedy  at  tow,  haa  beea  prewgjf 
ed  from  resorting  to  it,  by  a  fraudulent  representation  or  promise  of  the  pbiim 
he  ought  to  be reliered  in  Equity.    Q:j'See  Leer.  Baird,  4H  UJL  4SS. 

3.  A  new  partner,  received  into  a  mercantile  firm,  upon  his  buying  outth€  ikm 
of  an  oldpartner»  is  not  bound  to  pay  any  part  of  the  debts  previiiMljf  due  Ml 
the  firm,  without  a  contract  on  his  part  to  that  eifect. 

4.  Upon  aBiU  of  Injunction  to  a  Judgment  at  law;  if  it  appear  thstlfct<l» 
plainant,  as  to  whom  tne  Injunction  is  nuule  perpetual,  was  forced  ^jpre  a  P^l 
coming  bond,  and  that  there  is  no  equity  in  favour  of  another  delUminJHWje 
suit  at  law,  on  whom  the  execution  was  not  served;  the  Court  should  so  «iM^lf^ 
decree  as  to  enjoin  thai  defendant  from  avMline  himself  of  the  return  of  yecie* 
cution  and  forthcoming  bond,  to  prevent  proceedings  agtiast  Msiupoatfie^^MlgWMip^ 
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his  stead,  had  no  other  means  of  releasing  Friths  and  Octom^i 
then  obtaining  his  evidence,  but  by  depositing  the  princi- 
pal, interest  and  costs  for  which  he  was  bound: — he 
therefore  prayed  tliat  a  receiver  be  appointed,  with  whom 
he  should  deposit  the  money.  He  also  stated,  that  com* 
pensation  could  not  be  made  for  the  sum  in  question,  by 
any  profits  or  share  of  the  said  Lewis  in  the  concern^ 
to  which  he  was  not  a  creditor;  as  might  be  ascertained 
by  an  adjustment  of  the  partnership  accounts. 

The  Chancellor  granted  the  Injunction,  and  directed 
a  deposit  of  the  money*  to  be  made  in  one  of  the  Banks 
in  the  Borough  of  Norfolk. 

The  statements  in  the  answers  of  Poindexter  and 
Lewis  (who  was  also  a  defendant)  differed,  in  some  res- 
pects, fi^m  those  in  the  Bill;  but  it  appeared  from  the 
deposition  of  Edward  Friths  taken  by  consent  of  parties^ 
to  be  read  as  evidence  in  the  cause^  tliat,  some  months  be- 
Ibrc  he  signed  the  forthcoming  bond,  he  was  present, 
when  a  conversation  took  place  between  the  complainant 
and  Poindexter  J  relative  to  the  suit  which  then  was  pend- 
ing; in  the  course  of  which  conversation,  JFaddy  en- 
quired of  Poindexter^  if  he  intended  to  hold  him  res- 
ponsible for  the  said  debt;  saying  that  he  made  the  en- 
quiry, because,  if  such  was  his  intention,  he,  Waddy,  must 
defend  himself  in  the  suit;  whereupon,  Poindexter  re- 
plied that  Lends  had  property  enough,  and  he  intended  to 
levy  the  execution  upon  him. 

It  appeared  from  the  same  deposition,  that  Poindexter 
told  the  witness,  that  he  had  been  in  partnership  with 
Bress^e  LeraiSf  and  had  furnished  a  considerable  sum,  for 
which  he  had  received  very  little;  that  the  business  was 
elosed,  and  the  stock  sold  to  Daniel  H.  Waddy;  that,  from 
the  sickness  of  Bressie  Lewis^  a  settlement  of  their  part- 
nership was  for  some  time  delayed;  but  that  they  had  af 
last  settled,  and  Lewis  had  given  him  a  certificate  of  the 
balance  dae,  with  a  request  to  Edward  8.  Waddy  to  pay 
bim  the  amount;  fliat  he  presented  the  said  certificate  to 
the  said  Waddy,  who  refused  to  pay  the  money;  that  after* 
wards  he  returned  the  certificate  to  LerviSf  and  obtained 
fimn  him  the  note  on  which  the  suit  was  brought. 
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^^i9l**  '^  ^^  alledged  by  Lewis  and  PmndextiTf  tbat,  npm 
the  dissolution  of  their  partnership,  Hit  debts  and 
stock  on  hand  were  transferred  to  the  firm  of  Bre$tS$ 
Lewis  4*  C0.9  of  which  Daniel  R.  Wdddy  was  tbe»  Ot 
partner,  with  his  consent;  and  that  Bdwari  S.  fFbdig 
(the  complainant)  having  afterwards  purdiased  of  Bmh 
id  R.  Waddy  his  share  in  the  concern,  received,  tegelb* 
er  with  Lewis,  (by  whom  the  business  was  still  carried 
on  under  the  style  of  Bressie  Lewis  4*  Oo.,)  the  beneit 
of  the  said  transfer,  and  tiierefbre  was  epiitoMjf  bound, 
as  a  partner,  for  payment  of  the  debt  to  Poindsa^itn^ 
but  Lewis  did  not  alledge  in  his  answer,  ihaJtkegavt  iht 
mote  with  the  consent  oj  Waddy. 

it  appeared,  by  the  Report  of  a  commissioner,  to  wlieli 
the  Chancdllor  referred  the  accounts  betwem  tiie  parliiQ^ 
that  Edward  8.  Waddy  bought  of  Damd  R.  Wuddf  Us 
share  in  the  firm  of  Bressie  Lewis  ^  Gb.;  th&t  the  deUa 
due  to  Poindexter  and  Lewis  at  the  time  of  the  dissnhl- 
tion  of  their  partnership,  amounted  to  the  sum  of  Mill 
72  Cents;  that  the  goods  transferred  to  Bressie  Ltwi$r{f 
Company,  were  worth  l>etweeii  sixty  and  seventy  dUI> 
4ars;  but  no  formal  (ht  regular  settlement  of  the  c^p^fft* 
nershi)>  was  made,  and  no  account  of  the  goods  s^  tvaaa^ 
{erred  was  produced;  neither  was  any  report  made 
ceming  tiic  state  of  accounts  of  the  partnei*8bip  of  ^ 
sie  Lewis  ^  Company.  * 

No  replication  was  put  in,  to  the  answer  of  Br€9tik 
Lewis:  nor  was  the  cause  set  for  hearing  as  to  him^ 

Chancellor  Nexsof  made  the  Iiyunction  peirpetwil; 
fiiom  which  Decree  Pamdexter  appealed. 

SkMord  for  the  appellant. 

leigh  for  fhe  appellee.    ' 

The  foltowing  was  tiie  Opinion  of  this  Goort. 

The  Court  isef  opinion  th«t  the  firm  of  JlrftM  lfmi§4' 
Co.  eonsisting  of  Bressie  Lewis  and  EAw0i4  SL  WaU^f 
was  not  responsible,  at  law,  for  the  debts  of  9r$mt  Imfis 
^C^  ixmm^3og%tiik%mA  Lewis  mi  It^^ 
and  that  tlie  writing,  on  which  the  judgttnrt  sMig^to 
beenjointd  was  recovered,  if  it  is  to  be  eonsideiiei  W  a 
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sealed  iBstnineiit,  and  as  Intended  to  Mud  the  company    ^^^^ 
first  above  mentioned,  was  not  obligatory  on  Eihoard  8.   ^.^-s^.-,^ 
Waddg  ^be  appdlee,  who  might  have  pleaded  nan  estfac^  Pmndexter 
imm  thereto;  and,  if  not  to  be  considered  a  sealed  instru-     yi^H^^y, 
ment,  was  not  binding  on  him,  being  given  by  bis  part^ 
n^,  without  his  consent,  for  a  debt  not  contracted  with, 
or  doe  by  the  partnership. 

The  Court  is  also  of  opinion,  that  tibe  appellee  wm 
prevented  from  making  his  defence  at  law,  by  the  repre* 
seAtations  of  the  appellant,  as  stated  in  bis  bill;  and 
which  statement,  though  contradicted  by  the  Answer,  iv 
clearly  proved  by  the  deposition  of  Edward  Friths  taken 
and  read  by  amsent^  (and  to  which  therefore  no  objection 
can  be  made  in  this  Court,)  and  by  adequate  circum- 
stances. 

The  Court  is  further  of  opinion,  that  the  mere  circunr- 
stance  tliat  Edward  8.  Waddy  pui*chased  the  interest  of 
bis  brother  in  the  first  firm  of  Bressie  Lewis  ^  Co.^  and 
that  tiie  latter  firm  oJT  Bresiie  Lewis  ^  Co.,  in  wliich  the 
appellee  was  a  partner,  had  received  the  greater  pai*t  of 
the  efitscts  sold  by  tiie  appellant  and  his  partner  to  the 
first  firm,  is  not  sufficient,  in  equity,  to  charge  the  latter 
firm  with  that  debt;  there  being  no  lien  on  the  property  so 
sold;  and  it  not  appearing  in  this  suit,  (and  to  which 
JDamd  R.  Waddy  is  no  party,)  either  that  the  said  latter 
firm  made  themselves  liable,  by  contract,  for  the  debts 
of  the  former,  or  that  Edward  8.  Waddy,  when  he  pur- 
chased,  contracted  \rith  his  brother  to  pay  his  proportion 
thereof: — and,  as  it  is  neither  suggested  nor  shewn,  tJiat 
JSdward  8.  Waddy  is  a  debtor  to  hb  partner  Bressie 
LewiSf  who  owes  this  debt,  and  which  money  he  might 
apply  to  the  discharge  thereof,  there  is  no  ground  what- 
ever, appearing  in  the  case,  on  which  Edward  8.  Wad- 
Jbf  can  be  snt^ected,  in  Equity,  to  the  paQrinent  of  this 
di^t  The  decree  tbei^efope,  so  far  aa  it  goes,  is  correct^ 
asidiBUWthsafirated,  wiik  Costs  to  the  appeHee^ 

The  Covrt  is  farther  of  opinion,  thattlie  appeflanthas 
a  right  to  enforce  the  Judgment  at  law,  against  Bressie 
E^wU;  but,  as  he  might  be  prevented  therefrom  by  the 
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OeniBiB»   return  of  the  £xecuti<^ii  and  Ddiver^  bond  te^em  ia  this 
^^.^^.^  case,  the  Decree  ou^t  to  have  been  extended  so  as  to  en- 
Fmndcxter  join  the  said  Lewis  from  availing  himself  at  law  <^  those 
wkidy.    <^i'^ii^stance8;  and  this  Court,  therefore,  proceeding  ts 
make  such  farther  decree  as  the  Chancery  Court  ought 
to  have  made,  it  is  farther  decreed  and  ordered,   that 
Bressie  Lewis  be  enjoined  from  availing  himself  at  law, 
of  the  return  made  on  the  Execution  issued  on  the  Judg- 
ment aforesaid,  or  of  the  delivery  bond  given  by  the  said 
Edward  8.  Waddy.  so  as  to  prevent  proceedings  against 
him  on  the  said  judgment. 


S^^     Dickenson  and  others  against  HoUoway; 

1819.  * 

THE  facts  in  this  case,  (which  was  an  action  of  Eject- 
the  ist  of  ment  in  the  Superior  Court  of  Caroline  County,)  were 
fwhen^Ac  '^^"'^^  ^7  ^  special  verdict,  and  stated  by  Judge  Roajtb, 
Act  of  des*  in  delivering  the  opinion  of  this  Court,  as  follows: — 
^ct,)tf  *  JoHv  Hoii!OW\T  the  elder  had  issue  George  HMormatj 
person  enti-  anri  Elizabeth  HoLlaway  by  his  first,  and  John  HoUawayf 
verwon  in  j^'"'^*  by  his  second,  marriage.  He  died  in  1770*  By 
fee,  expect-  j^fg  Will,  he  devised  the  premises  in  question  to  his  wife 

^te  for  ^or  life;  the  reversion  in  fee  descending  on  the  said  Oeorge 
Bfe,  died  in 

the  life  time  of  the  tenant  for  life,  such  person  never  had  teUin  of  the  inherttaoce, 
and  therefore  could  not  transmit  it  to  Ai«  heir;  but  the  heir  of  the  person  kut  actt^ 
aUff  MMeJwaa  entitled.(l) 

ay  See  Co,  Lift.  11  b,  &  15  a;  3  Co*  Hep.  42  a.  BaJtcUff^o  caoe;  Cruite  on  Heal 
property,  3Y6i.  p.  461-467. 

(1)  But  note  that,  *'  where  the  person  entitled  to  a  remainder  cr 
**  reversion  exercised  an  act  of  ownership  over  it,  by  granting  it  fat 
^  life  or  in  tail,  this  was  deemed  equivalent  to  an  actual  seian  of  an  es- 
« tate,  which  was  capable  of  being  reduced  into  possession  by  entry, 
^  and  would  make  the  person  exerdsuig  it  a  new  stock  or  root  of  in- 
**  heritance.  For  an  entry  being  impossible,  the  alienation  of  a  re* 
**  mainder  or  reversion  for  a  certain  time,  is  allowed  to  be  sufficient  t» 
<*  change  the  descent;  because  such  alienation,  being  formerly  always 
**  attended  with  attommefa,  was  deemed  equal  in  point  of  notoriety  tp^ 
^  an  entiy  on  a  descend    3  Cmiee,  467-a. 
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as  eldest  son  and  heir  to  his  father.    George  BoUoway   Octobu, 
died  in  1783,  intestate  and  vathout  issue,  leaving  the  tea-   ^^^^^^.^ 
tator's  widow  then  alive  and  in  possession  of  the  premi-  Dickenson  k 
aeSf  who  lived,  so  possessed,  'till  the  year  1812;  after     <^e» 
whose  death,  JoAii  AitiaTc;ay,/ttnr.  entered,  claiming  the   HoUoway. 
said  land,  as  heir  to  his  father.    Elizabeth  the  daughter 
(hj  the  first  mai-riage,)  also  died  in  1812,  leaving  the 
appellants  her  heirs  at  law,  who  brought  an  Ejectment 
for  the  premises  against  John  HoUomcay^  junr.    On  this 
case,   as  exhibited  by  a  special  verdict,  judgment  was 
rendered  for  the  defendant,  whereupon  the  lessors  of  the 
plaintiflr  appealed  to  this  Court 

Oeorge  HoUowaif  having  thus  died,  intestate  and  with- 
out issue,  in  the  year  1783,  the  widow  being  in  possession 
of  the  freehold  by  virtue  of  the  devise  to  her  for  life,  the 
question  arises,  who  was  entitled  to  the  reversion  in  fee 
of  the  premises  in  question  ? 

If  the  subject  in  controversy  had  been  a  present  es- 
tate in  George  HoUowaj/f  instead  of  a  reversion,  a  seisin 
by  him  would  have  been  indispensable  to  make  his  sister 
his  heir.  It  is  from  him  alone  as  a  stock,  and  not  from 
her  father,  that  she  would  have  been  entitled  to  succeed 
in  preference  to  the  present  appellee,  and  the  maxim  is 
Ibat  <'  non  jus  sed  seisinafadt  sHpitem.*^  If  he  had  not» 
therefore,  a  seisin  of  the  freehold,  or  what  is  technically 
called  a  possessio  fratris,  she  could  not  inherit  to  him, 
bat  her  half  brother  as  heir  to  his  father  the  person  last 
actually  seised.  Oeorge  EMcfwa/y  had,  it  is  true,  the^ 
proprietatis  of  the  estate  in  question;  but  he  was  deferred 
as  to  the  enjoyment  of  the  possession,  and  it  was  not  un- 
til a  seisin  was  added  to  his  right,  that  he  could  become 
a  stock  or  ancestor,  so  as  to  let  in  the  claim  of  his  sinter. 
Every  reason  which  holds  to  exclude  the  brother  from 
being  such  an  ancestor,  in  relation  to  a  present  estate, 
holds  a  fortiori  as  to  a  deferred  one,  in  which  a  right  of 
property  only,  exists,  and  not  a  present  right  o( possession. 
The  latter  case  is,  at  least,  as  much  without  that  seisin 
-which  is  requisite  to  constitute  a  stock  or  ancestor,  as  the 
fbrmer. 


4M  S$^eme  Cmrt  ofJipfois* 

o<^^^       The  possesmn  of  a  lessee  for  years  is  considAreiw 

^^^^^^^  that  of  the  tenant  in  fee;  but  it  is  otherwise  of  the  po9* 

OickcBsoBis  session  of  a  tenant  foi*  life.    His  possession  is  refemd  to 

others     ^^  freehold  estate  to  which  he  is  himself  entitled.    Thm 

HoUo^.  it  is  hdd,  in  Co.  Idtt^  that,  if  a  father  maketh  an  estate 
for  ffrnn^  and  the  lessee  entereth  and  dieth,  and  the  dd- 
est  son  dieth  during  the  tenn,  the  younger  son  of  the  half 
blood  shall  not  inherit,  but  the  sister,  because  the  posses* 
sion  of  the  lessee  is  the  possession  of  the  eldest  son,  so  as 
that  he  was  actually  seised: — but  if' the  father  make  a 
lease  for  life  and  dieth,  *and  the  eldest  son  dieth  iM  Ae 
life  time  of  the  tenant  for  life,  the  younger  brother  of 
the  half  blood  shall  inherit;  for  the  tenant  for  life  is  seis- 
ed of  the  freehold,  and  the  eldest  son  had  nothing  but  a 
reversion  expectant  upon  it,  and  therefore  the  youngest 
son  shall  sucx^eed  as  heir  to  his  fother  who  was  last  i 

(a)C#.X««.  ed  of  the  freehold.(^oJ 

This  passage  is  quite  decisive  of  the  case  before 
It  excludes  Ge^irge  HoUaway  from  being  such  an  anoeetor 
aswoiild  let  in  the  claim  of  his  sister. 

But  it  is  contended  that  the  Act  o£  Descents  baa  now 
made  a  difference,  and  lets  in.  the  claim  of  the  present  ap^ 
pellants*  That  can  not  be,  as  both  John  MMawag  wmdi 
Oeorge  HolUnvay  died  btfore  it's  commencement,  uriev 
flie  Act  is  to  have  a  retrospective  operation*  Such  a  oon- 
stractioB  is  reprobated,  lst,by  tiie  general  iM*inciple  ttat 
all  laws,  or  at  least  all  which  concern  rightSt  are  eaij 
prospective  in  tiieir  nature;  ddly,  that  that  Act  is  ib- 
dared  to  commence  it's  operation  from  and  after  ti/mtme 
and  a  given  day;  and  the  Court  is  of  opinion  that  tksae 
words>  ^^from  and  after^  &c."  are  to  be  considered  aa  V 
they  were  set  out  and  repeated  in  the  commenc^nevt  if 
every  section  of  the  Act;  and  3dly,  that  this  is  < 
cally  the  case  in  relation  to  this  Act;  it  declaring 
<^  henceforth,^*  when  any  person  &c.  shall  die  inteallAD 
&c."  plainly  excluding  from  it's  operation  cases  of  ieittn 
before  the  commencement  of  the  Act.  That  Act  tbtiHh 
fore  is  not  to  be  regarded,  in  making  a  constmctia%  k 
the  case  before  us:  the  appellants  can  in  no  case  be  xm* 
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ipirded  as  beirs,  but  in  relation  to  ancestors  dying  after 
the  commencement  of  tiie  Act. 

On  these  grounds,  we  are  of  opinion  that  the  jsdg- 
HMnt  be  affirmed. 


Decided, 

Jones  against  Pilcher's  devisees.  ^1819/* 

IN  September  1801,  a  Bill  was  filed  in  tlie  High  ^  JJ;!^^^!^^^"^ 
Court  of  Chancery,  by  John  Jones  against  the  devisees  oFground  fop 
Mdward  Pitcher  deceased,  to  obtain  a  conveyance  from  view,  th^ 
Hie  defendants,  of  a  tract  of  land  in  Stafford  County,  certain  do- 
i^vhich  the  Complainant  allcdged  he  had,  by  a  parol  con-  which  the 
tract,  purchased  of  a  certain  John  Dalgan  Attorney  in  f^^t^^^n^t 
fact  of  the  said  Edward  Pitcher.  to  a  decree 

The  Bill  stated,  that,  by  a  power  of  Attorney,  bearing  ^nd^whi^ 
date  February  22d  1794,  the  said  Dalgan  v^vis  authorised  he  intended 
to  sell  the  land;  that,  upon  the  contract  for  the  purchase,  ^^  his  ori- 
tbe  plaintiff  paid  him  seventeen  pounds  in  part,  and  took  «^^^  ^iU, 
his  receipt,  which,  together  with  the  said  power  of  At-  mi>tei Jiy  «# 
tomey,  was  annexed  to  the  bill  as  part  thereof;  that  the  ^<»«»*«'  jnd 

«   .    r.i«  1  1  1       .11.       .  n         ..    not  found 

plaintiff  was  always  ready  and  willing  to  perform  his  until  after 

part  of  the  agreement,  by  completing  the  payment  of***®.^^^^J?® 

the  porchase  money,  &c.  q:^  See 

The  defendants  by  their  Answer  said,  that  they  "wmw^J^^/'j 
nothing  of  the  power  of  Attorney  spoken  of  in  the  Billy^^W*.  112. 
and  did  not  believe  that  such  power  was  given  to  the 
said  John  Dalgan,  who  never  was  in  possession  of  the    . 
land,   and   consequently   never  had  given  the  plaintiff 
possession  thereof;  and  that  the  seventeen  pounds  were 
j^ceived  on  a  different  account. 

John  Datganf  who  was  also  made  a  defendant  to  the 
Bill,  supported  by  his  answer  the  claim  set  up  by  the 
Complainant;  declaring  that  he  considered  himself  am- 
ply and  fully  possessed  of  the  land  under  the  power  of 
Attorney  fWim  Edward  Pitcher;  tliat  no  other  person 
was  in  possession;  that,  when    he  sold  the  land  to  the 
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^^^isf"*'  coniplainant,  he  transferred  the  possesston  to  him,  antf 

v,^..^^^-^/  always  conceived  him  entitled  to  a  conveyance. 

Jones  It  seems  that  the  power  of  Attorney  and  Receipty  tiio* 

FUcher's  dc-  >^^^"^d  to  in  Hie  Bill,  were  wA  filed  with  it;  but  two  dto* 

viMts.      positions  were  taken,  to  prove  that  such  power  existed; 

that,  by  virtue  thereof,  Dalgan  sold  the  land  to  Jome$, 

gave  him  a  title-bond,  and  directed  a  certain  Chamdler 

CoXf  tenant  of  the  land,,  to  pay  him  the  rents;  and  that 

the  plaintiff  paid  Dalgan  seventeen  pounds  in  part  of  the 

purchase  money. 

In  June  1809,  Chancelloi*  Taylor  dismissed  the  BUI 
with  Costs. 

In  September  1813,  the  plaintiff  presented  a  Bill  of 
Review,  alledging  that  a  decree  would  not  have  been  pro- 
nounced against  him,  but  for  the  unfortunate  acddent  of 
the  power  of  Attorney,  and  Receipt  for  the  seventeeB 
pounds,  having  been  lost  or  mislaid  by  his  Counsel,  and  not  * 
found  until  within  the  last  month.  This  Bill  was  sup- 
ported by  tlie  affidavit  of  Thomas  R.  Bootes,  stating^ 
"that  the  power  of  Attorney  from  Edward  PUcher 
<<  to  John  Dalgan  f  bearing  date  the  22d  day  of  Febra- 
^^ary  1794,  aiid  the  receipt  of  John  Dalgan  to  Jb&s 
^^  Jones  for  seventeen  pounds,  in  part  of  land  sold 
«<  under  the  said  power  of  Attorney,  and  bearing  date 
<<  the  15th  March  1794,  were  delivered  to  the  affiant  by 
<<  John  Jon^f  pHor  to  the  drawing  and  filing  the  original 
<<  bill  in  Chancery  in  the  name  of  the  said  John  Jonts 
^<  against  Sarah  Pitcher  and  others;  and  that  the  said 
^*  power  of  Attorney  and  Receipt  were  lost  or  mislaid  in 
«  office  of  the  said  Rootes,  until  within  tlie  last  mimtiiy 
<<  when  they  were  discovered  in  a  lai^e  law  book  in  the 
^<  said  office."  The  power  of  Attorney  and  Receipt  were 
also  exhibited,  and  made  part  of  the  Record. 

The  defendants  filed  a  general  demurrer  to  the  Bill  of 
Review;  which  demurrer  was  sustained  by  ChuBceUor 
NeIiSon,  (the  cause  having  been  transferred  to  the  Su- 
perior Court  of  Chancery  for  the  Fredericksbuif;  Dtie* 
trict,)  and  the  Bill  dismissed  with  Costs;  from  which  de- 
cree the  plaintiff  appealed  to  this  Court 
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G^Mstor  fiur  tte  a{>peUaDt«  NamcBBx, 

JStanord  for  the  ^n>clle"  ^^^^* 


By  thb  ComftT*    Decree  afirmed;  bat  without  pre-     jonet 
judice  to  any  suit  the  appellant  may  be  advised  to  iM'inff^  ^,  ^^',   , 
-to  recover  back  the  purchase  money,  aliedged  to  have     viseet. 
been  paid  by  him,  foam  the  personal  representatives  of 
Mdward  Fikher^ 


Blankenbeker  against  Blankenbeker  and  J^ded, 

^v  Nov.  Ist, 

Others.  1819. 

Christopher  Bi^nkenbekeb,  by  his  last  Will  and  ^^  ^^•• 
Testament,  dated  April  26th  1781,  devised  to  his  tlireediedinthe 
sons,  Ephraim.  Lewis  and  Jonas,  a  tract  of  land,  to  bt  JeWsid^a' 
^ually  divided^ among  tliem  and  their  heirs  at  the  deatli  tract  ofUmd 
of  their  mother  Christiana,  to  whom  he  devised  the  same  fo/^eyj^d 
for  life.     The  tevStator  died  in  May  1781;  Ephraim  the  athep  death 
eldest  son  about  May  178.3,  underage,  intestate,  and  ^  Jfvidl^^^^^ 
never  having  been  married;  and  Christiana  the  widow,  "^  ^ 
in  Decemier  1815.    Lewis  the  second  son  contended  that,  and  their* 
apon  the  death  of  Ephraim,  he  was  entitled  to  the  whole  ^^7^-^^ 
of  his  real  estate,  whctlicr  in  possession,  reversion  or  f^d  before  the 
remainder,  as  his  sole  and  exclusive  heir  at  law:— but  l^g^ffS^B- 
^efmis  the  third  son,  the  six  daughters  of  the  testator  and  tate  and 
Aeirhusbands,  insisted,  fliat an  equal  partition  of  Ephra-  S?*"^^© 
im*s  share  of  the  land  in  question  should  be  made,  after '^''^/^ 
the  death  of  the  widow,  among  all  the  children.  ^^^  At  her 

Such  was  the  case  presented,  upou  a  bill  exhibited  in  ^^d*5Sn 

July  1816,  by  Lewis  Blankevbeker  against  Jonas  J5ton- wa«  entitled 

kenMcer  and  his  sisters.  *J  S?^  ,^ 

of  the  land 

ChMceUor  N£i.so}f  decreed  an  equal  partition,  as  con- »?  Wsowa 
tended  for  by  tlie  defendants;  from  which  decree  the  Sf  wA^rf 
plaintiff  appealed.  anotherthird 

The  case  was  submitted  here,  without  argument;  and  SiIS?, 

4k^  following  was  the  opinion  of  this  Court.  ^^®  "^^  the 

person  toti 

«i/  of  the  freehold  and  inheritance.    OcySee  Me.Dickenf^  and  otber^^'mtt^. 


kerfc  others. 
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NoTM«tK»      Tlie  Coart  is  of  opinion  that,  b  j  Tirttfe  of  tke  dbviae 
^^^^^^^^  contained  in  the  Will   of  ChriUopher  MankenbfhtTf  ex- 
Blankenbe-  liibited  with  the  appellant's  Bill,  the  appellant  L^wu 
^"       and  the  appellee  Jonas  were  each  entitled  to  one  third  rf 
BUnkenbe-  the  tract  of  land  in  the  proceedinj^  mentioned,  on  the 
death  of  their  mother  Christiana  the  devisee  for  Kfe;  and 
that,  in  the  event  that  has  occurred,  the  descent  of  tiie 
whole  remaining  third  thei-eof,  which  was   by  the  said 
Will  devised  to  Ephraim  Blanktnbtker^  deceased,  was 
cast  ii])on  the  appellant;  and  none  of  the  appellees  are 
entitled  to  any  portion  of  that  third;  and  that  the  said 
proceedings  and  decree  arc  erroneous  so  far  as  they  con- 
flict with  this  opinion. 

Decree  reversed,  and  cause  remanded,  to  be  furtticr 
proceeded  in,  according  to  the  principles  of  this  decree 


Uecided, 

^^•j5^'  Mann  against  King. 

1.  If  A.        IN  an  action  of  debt  in  the  Superior  Court  of  Henrico 
CT^df  Attor-*  County,  against  WiUiamMann,  assignor ^  by  Peyton  Drtw 

yy»  in  due  /lig  jittorney  duly  constituted  and  authorised^  of  a  promis- 
ibnn*  toBf  .»»  »»  •■«• 

authcmnng   sory  note  of  a  certain  Hamsan  Danctf  negotiabte  aad 

«*Stiw^       payable  at  the  Bank  of  Virginia,  which  note  was  pro- 

**  check;  in-  tested  for  non-payment;  the  defendant  having  pleaded 

u^nd  genZ*  ^^  dehetf  the  Jury  found  a  special  verdict;  **  that  filarri- 

«<  roily  to  dQ   ti  go^i  Dance  executed  the  note  in  the  declaration  set  fortt, 

<<  every  act    *^  at  the  date  therein  set  forth;  (which  note  tbey  found  in 

''and  deed,    y^  verba,  dated  February  26th  1816,  for  three  thousand 

**  towardt  the 

^^execuHen  dollars,  value  received,  payable  to  P^on  Brew  orordor^ 
**  2^^*^*  thirty  days  after  date,  negotiable  and  payable  at  the 
«<  certain  Bank  of  Virginia;) — **  that  the  said  note  was  endorsed^ 
depomt  ^   ^*  in  blank,  by  Peyton  Drew  in  the  declaration  m^itioned, 

wudFowerin 
the  Bank,  to 

be  inipectedt  when  c&lled  for,  by  any  person  interested  in  natten  relating^  thereto; 
he  Ml  bound  to  make  (^ood,  to  a  bonajide  purchaser  for  valuable  consideimtion,  4nqf 
indortement  of  a  note  negotiable  at  the  said  Bank,  which  B.  may  make  in  hu 
nafne  as  his  Attorney;  notwithstanding  the  real  object  of  the  said  power,  vtrba^ 
declared  at  the  time  of  it's  execution,  was  to  authorise  B.  to  renev  certain 
modation  paper  then  in  Bank,  and  not  to  indorse  any  other  paper. 
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^  by  writuig  km  name  ttiereoo;   and  tiiat  he  al8#  en* 
^  dteraed  IIm  said  noti^  under  his  own  name  in  Uank,  ia 
«<tlie«e  words,  <*  JVWuifii  Mannky  Ptyten  Drtw  hu  Jit- 
*^  immtff^  ^<  whkh  last  endorsenent  was  also  in  Uank ; 
^^  whieh  said  note  thus  endorsed  came  lawfully  into  the 
^  hands  of  tiie  plaintiff;  ( JUtrl  King,)  for  a  Taltf  able  con- 
«<  ^deration,  in  the  coarse  of  business;  and  that  tiie  plain- 
^*  as  endorsed  the  same,  under  tiie  endorsement  last  men- 
<<  tioned,  for  the  purpose  of  putting  it  into  the  Bank  of 
<<  Virginia  for  collection^  and  for  no  other  purpose;  that 
<<  he  accordingly  put  it  into  the  said  Bank  for  that  pur^ 
<^  pose,  between  the  date  of  the  said  note  and  the  day  of 
« payment;  that,  on  the  30th  of  March   1816,  the  day 
«^  when  the  said  note  was  demandable,  the  days  of  grace 
**  being  then  completed,  payment  thereof   was  in  due 
<<  form  demanded  of  the  said  ilance,  and,  payment  not 
^<  being  made,  the  same  was  in  due  form  protested;  due 
«<  notice  being  giren  to  the  said  Minn  and  the   said 
<*  Drew;**  (which  protest  was  found  in  hctcverhaO  <*  that, 
<<on  the  26th  October  1814,  the  said  WUliam  Mann  exe- 
*<  cuted  in  due  form  a  letter  of  Attorney  to  the  said  Drno, 
<<  (found  also  in  hcRc  verbal)  empowering  hiraj  *♦  in  kis 
«  (the  said  Jlfann^s)  namCf  to  draw  chtdcSf  endorst  note$, 
**  and  generally  to  do  aU  and  every  act  and  deed,  towards 
«  the  execution  of  his  business  at  the  Bank  of  Virginia; 
<«  thereby  ratifying  and  conjirming  whatever  hts  said  Jf- 
«<  tomey  might  lawfully  do  in  the  premises;  which  letter 
<<  of  Attorney  was  deposited  in  the  Bank  of  Virginia,  on 
*<  the  day  of  the  date  thereof,  where  it  has  always  re- 
<«  mained  since  that  time;  tlie  said  letter  of  Attorney  hav- 
^^  ing  been  revoked  since  the  protest  aforesaid:  that  such 
**  powers  of  Attorney,  deposited  as  aforesaid,  are  open  in 
««the  said  Bank,  when  called  for,  to  the  inspection  of  any 
<^  person  that  may  be  interested  in  matters  having  rela- 
«<  tion  to  them:  that,  at  the  time  the  said  letter  of  At- 
^^  tomey  was  deposited  in  the  said  Bank,  the  said  Mann 
<*was  the  last  endorser  on  a  note  for  55450  drawn  by 
^^  Harrison  Dance,  and  endorsed  by  Peyton  Drew,  which 
^^said  note  was  discounted   in  the  said  Bank;  which 
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KoTimra,  ^  note  was  afterwards  renewied  from  tiaK  to  tine;  Ae 
«<  said  Brtw  '^idoraing  the  said  renewed  noles  in  pm* 
<^8iiance  of  the  said  power:  tiiat^  when  the  sud  letter  oC 
^^  Attorney  was  executed,  the  dedwred  ^eet  of  U  &»tk$ 
^^partof  the  said  Mamn  was  to  a/uthorise  the  said  Brew  fa 
^  renew  their  former  aoeommodatioti  paper  f  then  cm  Bmnkt 
^  and  far  no  other  purpose  whatever:  that  tiie  said  Mama 
<«  was  frequently  abs^it  from  his  place  of  lUiode  in  Bicb* 
-« mondy  being  engaged  in  flie  performance  of  ^  pnblic 
^^duty,  tiiat  of  Deputy  Marshal  of  the  United  States, 
^  which  he  had  long  exercised  and  contyiued  to  exerdsQ 
-^^that  he  had  nopersonai  knowkdge  of  the  said  endorse* 
^^ment  in  the  dedaroHon  mentioned^  and  gave  no  aUiar 
^authorUyfor  it  than  the  letter  ofJittornep  cforemdi^^ 
^On  the  whole  matter,  if  the  law  was  for  tiie  plaintiS^ 
<^they  found  for  the  plaintiff  the  debt  in  the  declaration 
<<  mentiohed  with  lawful  interest  from  the  dOth  of  Macdi 
^^  181>6,  'till  payment,  and  JS3  75  cents  charges  qf  pro* 
^^test,  and  one  penny  damages;  and,  if  tiie  law  was  for 
<<  the  defendant,  they  found  for  the  defendant. 

On  this  verdict,  the  Court  gave  judgment  for  theplai»» 
•tiff;  and  that  judgm^t,  upon  an  appeal  was  affirmeihy 
this  Court 


Nov.  9th,  Shnmate  against  Dunbar« 

1819.  ® 

1  Ifitbe  THIS  was  a  suit  in  Chancery,  in  tlie  County  Court 
tom»CTipt^®^  Fauquier,  brought  by  Robert  Dunbar  against  Jhrnd- 
a  decree  in  steod  Shumate  an  absent  defendant  residing  in  South 
that  ^^e  Carolina,  and  Joseph  Shumate  a  resident  of  the  said 
"cnwecMic  County. 

^heani  on  The  object  of  the  Bill  was  to  subject  certain  pnqierty 
« the  bin,     belonging  to  Jirmistead  Shumate,  alledged  by  tlie  plain* 

siftch  hearing  must  lie  understood  to  have  been  in  exchuion  of  the  depoHHvnM  eon* 
tamed  in  the  record;  no  proof  appearing  cf  notice  of  the  time  and  pface  of  taking 
those  depositions. 

3.  In  such  case,  if  the  answer  deny  the  Equity  in  the  bin*  and  be  not  impugned 
hj  the  exhiUUf  a  decree  in  favour  of  the  pkuntiflT  should  be  reversed,  a  nd  the  hill 
4imissed. 
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IMT  to  be  in  Jos^h  Shumate e  possessioii,  to  satisfy  a  ^'^^'**» 
claim  of  the  plaintiff  a^nst  tiie  said  w9mitjff<ul.  Tbe 
answer  of  Jaeeph  ShMmate  denied  tiiat  any  such  proper- 
ty was  in  bis  possesion.  A  general  RqiKcation  was 
tted  by  ikt  plaintiff's  Counsel,  and  sundry  depositions 
were  taken  to  impugn  tbe  statem^t  in  the  answer;  but 
ne  proof  (^  nMce,  by  publication  in  the  newspi^rs  or 
oflierwisey  of  the  time  and  jdace  of  taking  those  deposi- 
timsy  ai^ieared  in  the  recoitl. 

According  to  the  transcript  of  the  Decree,  <^  the  cause 
*«  canro  on  to  heard  upon  the  bill,  answer  and  exhibits; 
(mfing  nothing  of  depoiUbms;)  <*  and,  it  appearing  to  the 
^  satisfiu^tion  of  the  Court,  that  proper  proceedings  had 
^  been  had  against  the  absent  defendant,'^  it  was  decreed 
that  a  n^;ro  girl  in  the  proceedings  mentioned,  be  sold 
at  public  auction,  by  the  Sheriff,  to  satisfy  the  plaintiff's 
cimBk,  &c. 

Upon  an  appeal,  this  Decree  was  affirmed  by  the  Su- 
perior Court  of  Chancery  for  the  Fredericksburg  Dis- 
trict; whereupon,  the  defendant  Joseph  Shumate  again 
appealed* 

The  Decree  of  tiiis  Court  was  as  follows: — 

This  case  having  come  on  upon  the  bill,  answer  and 
eoMMts;  in  exclusion  of  the  depositions  contained  in  the 
record;  and  the  answer  having  denied  the  equity  in  the 
bill;  the  decree  is  to  be  reversed,  and  bill  dismissed; 
bnt  without  prejudice  to  any  suit  the  appellees  may  be 
advised  to  bring  against  Armistead  Shumate^  or  against 
Ilim  and  any  person  other  than  the  present  aj^llant 


^a^  0tipnm$  CwH  ofJfpeul4* 


^^^^^^^^  Wildws    agaiMt    Chambliss'^t   admioiitra* 
Noj^gi^  trix  and  heiw. 

1.  It  seems,  A  Bill  waa  filed  in  July  1813,  by  the  iqipellautBagaiiifl^ 
^^muuT  ^®  appellees,  in  the  Superior  Court  of  Cbaacery  fur  the 
rent  of  land  RichmoHd  District;  setting  fortby  in  substancey  that  the 
^^moretbAn  plftin^iffs  b^  obtained  a  judgment  at  law  against  the  ad* 
suffice  ntto  ministratrix,  upon  a  bill  penal»  executed  by  ber  intestate 
terest  accru-  Jun^^  OhambUss  in  bis  lifetime, /or  the  sum  ^4BLl547i, 

higon  a        ^a,  interest  thereon  from  the  Ist  day  of  August  isau 
bond  debt  "^  ^''  ^ 

eftheances- which  judgment  (the  said  administratrix  being  able  te 

flf^EqS^  prove,  when  the  same  was  rendered,  a  full  administrar 
will  not  de-  tion  of  all  the  assets  which  had  then  oome  to  ber  hands,) 
S^wchT^d,  ^^  payable  when  oisets  S^c;  that,  shortly  aftemardo^ 
in  possession  they  instituted  an  action  against  the  ii^anl  children  of 
to  wSsfytiSe  *b®  deceased,  upon  tlie  same  bill  ])cnal,  and   recovered 
debt;  the      judgment  against  tilting  for  the  said  debt,  interest  and 
not  subject    costs,  erroneousljf  without  tlieir  being  defended  by  guards 
*V"tf  *^o    ^^^  ^^  which  judgment,  the  plaintiBs  tlierefore  suppoa- 
incum-         ed,  no  proceedin,s:s  could  be  had: — that  the  said  intestate 
fiS^ittofthe  ^'^  possessed  of  a  tract  of  land  containing  about  300 
creditor.       acres,  in  tlie  County  of  Brunswick,    which  was  all  his 
!f^*t  flfetji^  real  estate;  and  that,  recently,  the  dwelling  house  thcre- 
4r.  Ptfitfr'taii.  on  had  been  burnt  down;  so  that,  the  land  being  very 
lMmf.^7.  poor  and  of  little  value,  the  plaintifis  would   never  te 
able  to  recover  tlie  said  debt,  unless  they  could  obtain  a 
decree  for  the  sale  thereof,  or  unless  the  adaMmrtratrix 
had  assets.    The  prayer  of  the  Bill  ther^re  was»  tqg  % 
discovery  of  assets,  and  a  decree  for  payment  of  the  debt 
by  the  administratrix;  or  for  a  sale  of  the  land  to  satis- 
fy the  same,  if  she  had  no  assets. 

By  a  joint  answer  of  the  defendants  and  a  RepoK  of  a 
commissioner,  it  appeared  there  was  no  personal  estate 
to  be  administered;  that  the  land  in  question  was  worth 
about  four  dollars  per  acre;  that  the  annual  rent  thereof 
was  estimated  at  forty  doUars,  from  the  time  of  the  death 
of  the  said  James  Chambliss^  (which  appeared  to  have 
been  the  latter  end  of  the  year  1802,)  until  the  year 
1812,  and  at  fifty  doUar^,  afterwards. 
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ChMcellor  Tatxob,    «  wilhoiit  4«GiiluiK  how  br  a  ^'^Jgg  *"» 
**  I^ntiff  may  candude  bimiclfj  a$  to  kUHem  bjf  bond  ^^^^^^.^^^ 
«  npon  Umd  against  the  heirs  at  law,  by  taking  a  judg-     WMm 
44  menSf  agaiMstthe  personal  repre8eiitatiye,tc;AeHaM^$  GhMabHii'i 
-€€  and  bmng  of  opinion,  tbat  it  was  as  competent  to  the  adnuniftnu 
4^  plaintiffs  to  shew  by  a  scire  facia$  assets,  at  latw,  as    ^^^ 
«<  by  bill  in  this  Court;  unless  under  circumstances  d^er^ 
44  ent  /rom  those  disdosed  by  the  biU;  nay,  for  aught  ap 
<<  pears,   their  remedy  was  complete  at  law;**  therefore 
decreed,  that  the   Bill   be  dismissed   with  Costs;   and 
that  decree  was  af? iuixd  by  the  Court  of  AppeaK 


1>e^ded# 

Pollard  against  Bajlors  and  others.         ^^.r^^ 


THE  controversy  in  this  case  turned  on  the  authority 


1819. 


1.  The  case 


^f  the  decision  in  the  case  of  Pollard  v.  Baylor*s  devisees^  <^  PoOardr. 
reported  in  4  H.  ^  M.  223-241;  the  question  whether  the.,^^,,  4  ff, 
same  deed  of  trust  therein  mentioned,  was  usurious,  or  not,  ^  ^  ^^^^ 
Tieing  again  brought  before  the  Court  upon  another  Eject- ;niled. 
ment  brought  by  Pollardf  to  which  John  and  George  Bay-  t^naUv 
lorSf  and  sundry  persons  tenants  in  possession  of  the  inierted  in  a 
land  under  them,  were  defendants.  SIiD*whi<* 

A  special  verdict  was  found,  nearly  to  the  same  effect  the  party 
with  that  in  the  former  case,  with  some  additional  facts,  J22i«2f4oe« 

not  make 
snob  coKtiact  «Bario«fl,  and  the  law  ia  the  aame  where  it   It  in  the  power  c^ 
the  party,  by- a  compliance  with  his  contract,  to  convert  the  penalty  into  a  compen* 
mtti9n  for  ktvUcm  rendered  him  by  the  other  party. 

3.  A  Creator,  being  a  Commitnon  Merchant^  may  justly  connect,  with  a  contract  by 
wlndi  he  grants  indulgence  to  his  debtor,  a  stipulation  that  he  shall  be  aUowed  the 
usual  commission,  according  to  the  course  of  trade,  fiw  selling  tobacoo,  to  be  ahip« 
ped  to  him  by  such  debtor  m  payment;  and,  if  it  be  agreed,  that  such  commissilm 
flhadl  be  aUowed  in  the  eveat  of  tiie  debtor's  fmUns^  to  ship  the  tobacco,  such 
agreement  is  not  usurioua;  for  it  is  competent  to  the  debtor  to  Und  hiaself  /«  4hib  it, 
suid  a§7^e  to  pay  the  commission^  as  damagef  for  failing  to  comply  with  that  stipu- 


3.  The  question  whether  a  contract  ia  usurious,  or  not,  is  tp  be  decided  with 
Tefe«nce  to  the  time  -when  it  -was  entered  tnio;  for  a  contract  legal -at  euch  time,  can 
xiot  be  made  usurious  by  subsequent  eyents. 

4.  Ko  verdict  and  judgment  in  Bfeetwtent,  can  be  rdied  on  as  a  &ar  to  a  subte* 
quent  Ejectment^  though  for  the  same  land,  and  between  the  same  defendants  and 
ieeeere  of  the  plaintiifs;  the  Jictitiouf  plaintiffe  being' n^t  f  be  same. 
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^^i^^;^  r«totn^  to  the  oi^^ 

K^^s/^  8#M  k^  the  TnMtee. 
PoUtfd        Tht  lessor  of  tile  plaintiff  mrvetf  the  Court  to  grwia 

Kiylof  «a4  ^^"^  ^^  ^  ^  ground  that  the  Jury  had  found  0M 
<>tbert-  /«i^  am/yiify  |9  mrffuei;  vk,  '^  that,  aftM-  the  exeeutkNi 
<'  of  the  said  Deed»  the  said  Mm  Bayht  Hi  $hip  oU 
<«  amsign  to  the  $ald  IhnaU  and  Burt&%  one  hwmdrti  and 
^*fvt  hog$head$  of  TdbaecOf  agreeably  to  ike  ooroenmUo  m 
<*  the  said  deed.^  The  Court  was  of  optnioii,  <«  tiiat  tkt 
<<  said  fact  was  improperlj  found;  it  appearing,  froiB 
<«  the  account  and  settlement  made  between  the  said  Boy* 
«<  lor  and  Brovm  on  the  29th  of  January  1795,  (which  » 
<«  set  out  at  large  in  the  special  iferdict,)  that  the  sail 
<«  Mm  Baifler  intact  acknowledged  Aat  the  shipaieKl 
**  waSf  at  least  in  party  nuide  to  meet  bills  drawn  by  him 
**  on  Bonald  and  Burton  in  favour  of  Jamee  Brown;  the 
^  said  account  and  settlement  being  the  only  evideiice  e:i> 
^  hibited  on  that  subject;  yet  the  Court  refused  to  gratft 
**  a  new  tridf  first,  because  it  is  expressly  found  that  tte 
<«  said  Donald  and  Burton  (nor  either  of  them)  did  not  w 
^  vriting  request  the  said  Brown  to  make  the  sale;  ddly* 
^<  because  the  sale  was  not  duly  advertisedf  agreeably  to 
<<  the  terms  of  the  trust  deed;  and  Sdly,  and  principally^ 
u  because  the  Court  of  Appeals  has  abeady  deddad  that 
«« the  identical  Deed  of  Trust,  on  which  the  lessor  of  tha 
<<  plaintiff's  claim  is  founded,  is  void,  being  given  for  aa 
^  usurious  consideration:''— to  ^'hich  opinion  the  ] 
<rf  the  plaUitiff  excepted;  and,  jadgmnt  heiB( 
aj^nst  him  upon  the  Verdict,  he  appealed* 

The  cause  was  argued  by  Call  for  thei^ipellant,  9fit^ 
Ham  Say,  jr.,  SUvenson  and  Jndudas  for  tke  Apprffae^i 
before  a  special  Court  of  A]^eals,  consisUagof  Jadges 
Roane,  Coai^tbb,  Holhbs,  Smith,  AwW^  f 4Man» 
and  SuMMVBs. 

The  following  unanimous  Opinion  of  flie  Cmvt  waa 
delivered  by  Judge  Roanb. 

This  is  an  Ejectment  brought liy  tha  ipptllia*  agaiit 
the  appellees  for  a  tract  of  land,  l^ing  in  the  County  aC 
Caroline*    At  the  trial,  the  jury  found  a  qiectid  verdict. 
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Tk&t  mtikt  sets  o«t  aDmi  of  Trost  frem  Jdbi  Asyfcr  Ifornmst. 
^  James  Brewuf  of  August  34th,  1790,  nad  abo  a  Deed 
fron  Br0wn  to  the  appeUant,  who  parchased  the  land  at 
a  fmUie  sale.  The  Verdict  has  also  other  fndings;  in 
iriatHMn  to  the  atate  of  accoaats  betwreen  Aiflsr  and  ito- 
«tfld  and  BmrUm  f6r  \rhoiii  firowa  was  acting^  to  the  re- 
gakuritf  of  the  proceedings  of  the  trustee  previwis  to  the 
aale»  he  These  last  indings,  howeveTf  must  iie  thrown 
a«t  of  ow  viaWf  under  the  decision  of  the  Court  of  Ap- 
peals in  tbeca^esof  Tofhr  v«  Khig,{l)  and  O^rrUr. 
Mbrn$.(\)  Uadm*  the  influence  of  those  decieiona»  the 
•ppolfauit,  Itavingthe  legal  title,  without  any  olyeotiott  to 
jteDeedaa  the  score  of  fraud  as  at  tlie  time  of  tto  ex- 
mention  thereof,  must  prevail  in  a  Court  of  law,  what- 
mw»  irregularitiee  may  have  tabsn  place,  on  the  part  of 
ibe  trustee,  in  relation  to  the  sale  in  question*  Thie  view 
af  tJiaaahject  narrows  the  oise  to  the  coQstruetion  of  the 
Baud  ol  August  a4th,  1790,  and  particularly  to  the 
qaeslion  wiietber  that  Deed  is  on  it's  face  usurious  <Nr  not 

Bafore  we  go  into  tiiat  question,  however,  aprelimiaaiy 
wquiry  ia  to  be  disposed  of.  It  is,  whether  that  quertion  la 
to  becoBsldered  as  an  open  one,  or  as  concluded  by  the 
previous  decisions  of  the  Court  of  A^ieals;  and  we  are 
mHo{  opittioa  that  we  are  at  liberty  to  go  into  that  quen* 
4ioB.  We  are  informed  that  the  point  was  made  i|i  th(5 
4}mat  of  Appeals,  and  to  decided,  prior  to  the  constita* 
4iatt  of  thii  Court,  and  that  it  was  only  in  cansequenoe 
#f  flmt  dedsioa  tiiat  this  Court  was  ordered  to  be  suin- 
jiie#ed*  Had  the  question  been  considered  as  eonpludod 
>y  liocmar  deeiBions,  there  would  not  have  been  a  drfect 
0t  the  judges  of  the  Court  of  Appeals  to  try  the  cause.^ 
JIuU  deeisian  of  the  Court  of  Appeals  is,  as  much  i|s 
^iB9^iathar,4a  h»  respected  by  us  as  an  authority.  But, 
4Earther,  we  ourselves  entertain  the  same  opinion.  We 
.fnllaEadaavour  to  aasiga  briefly  the  grounds  of  it 

The  cape  before  us  being.an  tj/ectmetU,  (and  the  fourth 
at  Ipsjhiwn  tl^  same  parties,)  no  verdict  ai¥l 
l!R)4Aniiiy  have  token  place  in  tbe  fym^  jic- 

(1)  K<Me,    8e#4rK»* 
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^  iSS*^  tbns,  can  be  relied  on  as  a  kir  hi  this.  If,  however^  any 
y^,^.^,^^  deciaion  has  been  given,  and,  particularly,  by  the  Court 
PoUiid  in  the  last  resort,  in  a  former  case,  it  is  to  be  respectel 
Baylor  lad  *^  "  umthori^.  It  is  to  be  so  respected.  If  it  even  oe- 
otiwn.  curred  between  other  parties.  If,  between  even  otim-  par^ 
ties,  a  Deed  substantially  similar  t6  tlmt  beiiwe  ns  hm 
been  held  to  be  usurious,  or  otherwise,  this  Court  wo«M 
conform  to  that  decision.  This  consequence  grows  eat 
of  oifr  system  of  jurisprudence,  m^bich  is  based  and  bot- 
tomed upon  decisions  and  piveedents.  While  this  sys- 
tem, thus  understood,  aflbrds  a  cbeck  to  the  artiitraiy 
discretion  of  the  judges,  it  also  sets  up  a  standard  by 
wUeb  our  Citiarans  OMy  govern  themselves  in  ttie  fonw- 
tion  of  their  contracts.  The  solemir  decisions  of  our 
Courts,  th^^ore,  and  espedally  of  the  Court  in  tiie  baft 
resort,  ought  not  to  be  lightly  departed  from.  In  tke 
case  ctf  reottd  decisions,  however,  if  tliey  be  erroneone, 
tiiey  ought  to  be  corrected.  They  ought  to  becmrreetef, 
because  tiiey  are  erroneous,  and  because,  being  receui, 
they  have,  probably,  not  spread  their  influence  extensive- 
ly into  the  transactions  of  other  citizens.  As  to  tiie  de- 
cision before  us,  (to  be  presently  more  particularly  no- 
ticed,) it  ought,  probably,  to  be  considered  recent*  and 
be  corrected,  if  erroneous,  even  if  it  were  not  affected  by 
other  circumstances:  but  the  Court  is  of  opinion  that  it^s 
authority  is  also  weakened  by  other  circumstances.  Tie 
decision  relied  on  to  shew  tiiat  the  Deed  in  question  is 
usurious,  is  that  of  October  1809,  between  the  same  par- 
lies; and  found  in  4  A  &  •!£  £21.  That  decision,  to  it- 
self, was  only  rendered  by  two  Judges  against  one.  It 
is  also  cmfronted  by  the  adverse  o]Mnions  of  two  Jndgos, 
(out  of  four,)  stated,  in  the  same  Report,  to  have  been 
solemnly  given  in  a  former  case  between  the  same  par- 
ties. It  is  also  weakened  by  the  consideration  iknif  in 
another  case,  between  the  same  parties,  only  twelve 
months  bdbre,  (the  same  three  Judges  composing  the 
Comrtf)  a  venire  is  nffvo  had  been  awarded.  That  des- 
tination of  the  case  can  not  be  reconciled  wltli  the  idea 
that  the  then  Court  held  the  d«ed  to  be  usurious.    Had 
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they  then  so  thought,  (and,  especially,  as  we  are  inform-  n^rwxm^ 
ed  that  the  question  of  usury  was  made  and  argued,)  ^^^^^ 
tfaey  would,  it  is  fiair  to  infer,  on  that  ground  hayedecid-  PoUisd 
ed  for  the  defendant,  instead  of  sustaining  the  cause,  in  ^  j^  ^^ 
order  to  a  nH>re  perfect  verdict.  This  decision,  then^  otto*. 
(of  Octobw  30th  1808,  see  note  to  4  A  &  ^  229^  may 
be  set  off  against  the  other,  and  wilt  at  least  weaken  itfs 
aatiiority.  But  this  is  not  all.  The  decision  of  October 
1809,  18  affected  by  intrinsic  circnmstances  tending  to 
weaken  it^  authority.  One  of  the  Judges  composing  the 
■ugority  on  that  occasion,  expressly  founds  his  opinioii 
iqion  tbe/sds  stated  in  the  Verdict  rendered  in  that  caae^ 
oaA  wonld  hare  been  of  the  same  opinion  bad  he  consid- 
•red  the  Deed  not  usurious.  The  qncslien  of  Usury  only 
flrilows  on,  in  his  opinion,  as  a  suppknental  one,  and 
was  no  how  necessary  to  support  his  opinion.  It  migbtf 
therefore,  be  even  contended,  that  this  part  of  his  o^ion 
was,  in  some  sense,  extra-judicial.  When,  too,  he  en- 
ters into  the  question  of  Usury,  he  mistakes  the  contract 
an  to  a  fact  which  must  entirely  have  governed  his  opin- 
ion. He  supposes  that,  if  fifty  hogsheads  of  Tobacco  had 
been  shipped,  and  found  competent  to  pay  the  debt,  a 
commission  of  a  guinea  a  hogshead  must  still  have  been 
paid  by  Bailor  for  thirty  bedheads  more.  We  are  all 
of  o[^nion  that  this  is  a  misconception  of  the  terms  of  the 
Deed.  This  mistake,  however,  must  have  essentially 
influenced  the  opinion  in  question,  and  undoubtedly 
^freakens  itfs  authority. 

We  are  also  justified  in  departing  from  the  decision  of 
October  1809,  by  the  consideration  ihat  the  Court  of  Ap- 
peals, itself,  has  departed  firom  it^s  decision  of  October, 
1808,  as  is  seen  in  the  decision  in  the  case  of  Ttnflffr  v. 
Kf/ng  ftc,  before  mentioned. 

We  do  not  therefiMPe  hold  ourselves  bound  by  the  ded- 
rfonof  October  1809,  weakened  and  affected  as  it  is,  as 
aforesaid,  bnt  consider  oorsehres  at  liberty  to  go  into 
the  nmrits  of  the  ease,  as  appearing  in  the  Deed  in 
i|aesthin* 
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As  io  tiie  contract  contained  in  the  Deed,  we  see  nodi- 
ing  objectionable  in  it  Donald  ^  BurUmf  ita^ing  a  read} 
Fttkad     money  claim  a^^inst  Baylotf  were  neither  compellmUe 
9§yiQt^aad  ^^^^^^  payment,  nor  to  receive  Tobacco*    Beings 
-^ —      moreover^  C^Mnmission  merchants,  trading  iu  that  arti- 
cle, they  might  justly  connect,  with  the  contract  of  pay- 
ment, one  enuring  to  their  beneit  in  tliis  last  character. 
This,  (aa  a  shipment  was  intended,)  was  no  how  iiij«- 
riona  to  Baylorz-^ht  must  have  paid  somdfoibi  for  sdKng 
it,  and  the  compensation  is  found  and  agreed  to  be  ren- 
aonahle.    As  they,  under  their  contract,  were  oompeii- 
4dile  to  sell  the  tobacco,  it  was  competent  to  Bat/lor   to 
Und  hims^  to  ship  it,  and  to  agree  the  damages  in 
case  of  a  non-compliance  with  this  slipulatien. 

We  are  of  opimon  that,  in  the  ev^it  which  has  takem 
place,  of  a  nonnshipment  of  tlie  tobacco,  altbo*  tho  tarpi 
^<  C&mmissiQfns?^  is  kept  up  in  the  Deed,  it  becomes,  fa 
truth,  only  the  agreed  damages  or  penalty  tot  a  nott- 
compliance  with  the  contract 

If  the  Tobacco  had  been  shii^d,  as  was  contracted 
for,  all  would  have  been  right,  and  the  compensation 
now  objected  to,  would  have  been  earned  by  the  saliB 
pf  the  Tobacco, 

We  are  all  of  opinion,  that  a  penalty  inserted  in  a  om- 
tract,  from  which  a  party  may  ddiver  himaeU;  does  not 
mako  the  cmtract  luwrioiis;  and  that  the  law  is  theaame 
where  ijt  is  in  the  poww  <rf  the  partyt  hj  a  compliaiioe 
with  his  contract,  to  convert  it  into  a  comjpenaailion  to 
aervioes  rendered. 

Wo  are  vi\  also  of  opinion,  that  tlie  question  v«4i^tier 
a  contract  is  usurious  or  aot,  is  to  be  decided  with  vt- 
fenoaco  to  the  iini^  trA^  ii  ^004  enterM  imio;  that aco«- 
tract  legal  at  thai  time,  can  not  be  made  uaariow^y  mk^ 
gofnmt  eiiienla;  and  that  oa  nsurioas  agiveme^t  isoi;e  to 
pay,  arigmalkf^  a  greater  premiom  than  the  law  allows. 
It  mmU  iodoed  he  an  anomaly^  if,  the  awt  day  aftar 
tfaeem^ulian  of  tfaii  osHtract,  it  had  been  aidifa4ged  to 
be  mmrious,  mtd  had  afia^wards  been  rendered  othorwiaP 
by  the  compliance  of  liie  appellee  with  his  contract* 
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Jift  to  the  ftkjectiM  Oat  thfe  is  a  contract  between  a  ^*^*^ 
creditor  and  a  debtor,  the  case  of  Pabner  v.  Bakery  I   ^^^.^^.^^ 
JUduU  ^  SdwyHf  669  shews  that,  in  a  naked  case,  and    pcUard 
.4Mie  exhibitii^  no  circumstances  of  oppression,  there  is  ^^  ^^ 
nothing  in  it«     Such  is  the  character  of  the  case  before     otkett* 
iis«    There  is  no  ground  to  object  that  the  contract  is 
usurious,  but  a  posterior  one  ari.sing  from  the  default  of 
the  appeUeCf  and  of  which  therefore,  most  emphatioall}^, 
/le  ought  not  to  avail  himself. 

We  are,  tlierefore,  unanimously  of  opinion,  that  the 
Judgment  should  be  reversed,  and  entered  for  the  ap- 
pellant 


Decided^ 

Bumgardner  and  others  against  Allen.      ^^Isis!^' 

Jane  Axlen  exhibited  her  bill  in  the  Superior  Court    -ii^^j^ 
of  Chancery  for  the  Staunton  District,  against  Jocofr  ing  a  cldUBe 
JBums:ardner  and  Claudius  Busier^  administrators  of  Aaoc  °^  ^^^^i 

^  warranty  ms 

BayeSf  and  his  heirs  and  representatives,   and  James  deed  for 
jBayes  and  Jacob  Kitiney  executors  of  James  Flackf  and  JfE^uity 
his   heirs  and   representatives;  setting  forth,  that  the^"^rccew 
plaintiff  bx>\A  James  Flack  three  tracts  of  land,  one  of  80,^nony  to 
one  of  100,  and  one  of  400  acres:  that  a  certain  Thomas  P~7*  ^ 
Walker  and  Company  had  a  claim  on  the  400  acre  tract;  was  contmy 
of  which  Flack  being  apprised,  «ie  plaintiff  agreed  to  J^^,^^ 
abate  lOOL  of  the  price,  and  Flack  agreed  to  take  a  spe-  by  which 
cial  warranty:  that  the  lOOi.  was  either  compensated  by  t©  have  been 
a  conveyance  of  50  acres  more  of  land,  or  was  to  be  de-  conveyed 

"^  with  special 

warranty 
onlyf  the  written  agreement  of  the  vendor  to  make  the  cont«yaiice*  not  being 
pcvduo^d  on  the  pi^  of  the  vendee  to  whom  it  was  delivered. 

2.  If  a  vendcv  of  land  take  a  duly  recorded  mortg^ag'e  of  the  laad  itteYf,  to  secure 
tbe  purchase  moneys  the  Ar' J  mortgaged  is  liable  for  the  debt,  to  the  ftill  amount 
thereof  into  vho$e  tPfver  hand*  it  may  comet  and  in  the  event  of  if  9  being  inade- 
quate, the  vendee*^  wtate  is  bound  to  make  rood  the  deficienqy>-bnt  a  piSchaser 
Aom  him  is  not  pertonaUy  liable  therefor,  without  a  special  agreement  to  that  effect 

S.  An  affreement  between  a  vmuke  and  a  derivative  purohaier,  that  such  pur- 
chaser  shall  pay  the  debt  of  the  vendee  to  the  vendor  for  the  land,  must  be  under- 
stood as  subject  to  the  same  limitations  and  exceptions,  as  if  the  oontcact  had  been 
to  pay  the  money  to  the  vendee  himsel£ 
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Kormtm,  doctod  in  case  of  evictian:  that  this  agreement  was  wsftt- 
^^^^^^^^^^  ten  by  Flack's  Clerk,  ClavdUis  Buster^  and  remained  in 
Bamgardner  Flod^^s  hands: — ^that  tlie  Deed  was  ordered  to  be  draii^n 
and  others  ^i^  special  warranty;  and,  if  it  now  appeared  with  gen* 
AUen.  era!  warranty,  the  plaintiff  suspected  an  alteration:  that 
Fladc  gave  the  plaintiff  a  mortgage  on  the  land»  to  se*- 
cure  the  purchase  money;  after  which  he  sold  the  same 
to  the  defendant  Bumgardner  and  I8aa4^  Hafts^  and  they 
sold  parts  thereof  to  James  Hayes;  all  of  tiiem  being  ap- 
prised of  the  claim  of  Walker  and  Company,  and  most 
probably  of  the  agreement  between  the  plaintiff  and 
FUuk  respecting  the  special  warranty  of  the  400  acre 
tract: — ^that  Bumgardner  and  Isaac  Hayes  had  never  paid 
the  purchase  money  to  Flack,  nor  received  deeds  of  him, 
nor  had  James  Hayes  paid  them  the  purchase  money  of 
the  land  he  bought;  and  all  had  refused,  either  to  pay 
the  plaintiff  the  purchase  money  due  her,  or  give  her 
back  the  land;  insisting  that  her  title  to  the  400  acre 
tract  was  defective,  and  that  she  was  bound  by  the  gen- 
eral warranty  to  make  it  good.  She  tlierefore  prayed 
i-elief  against  the  effect  of  the  general  warranty;  a  fore- 
closure of  the  mortgage;  and  general  relief. 

Ja4xh  Bumgardner  answered,  as  defendant  in  his  o\^'n 
right.  He  denied  notice  of  the  contract  for  a  special 
warranty,  and  of  any  fraudulent  alteration  of  the  deed  in 
tiiat  respect.  He  and  Isaac  Hayes  bought  of  Flack  all 
the  land  sold  him  by  the  plaintiff,  not  doubting  but  Fladk 
bad  a  good  titlet  and  a  general  warranty  from  the  plain- 
tiff. At  the  time  of  that  purchase,  he  had  not  heard  of 
the  claim  of  Walker  and  Company;  though  he  had  heard 
of  a  claim  set  up  by  one  Wilkinson,  noted  for  claimiiig 
lands  he  had  no  title  to.  He  was  told  by  Clatidius  Busi- 
er, that  the  plaintiff's  title  was  good,  and  that,  other-' 
wise,  she  would  not  have  warranted  the  land.  The  res- 
pondent had  never  seen  the  plaintiff's  deeds  to  Flack* 
The  plaintiff's  son  came  twice  for  instalments  of  tiie  pur- 
chase money  due  from  Flack: — ^before  he  came  tlie  seond 
time,  this  respondent  had  got  notice  of  the  claim  of 
Walker  and  Company,  and  therefore  refused  to  pay  any 
jmore  money.    Young  Men,  at  first,  doubted,  but  was 
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afterwards  satisfied^  that  his  mother  had  given  a  general  Notmbbii, 
wairanty.    The  plaintiff  herself  came  afterwards,  and,      ^^^^* 
without  suggesting  fraud  or  mistake  as  to  the  warranty,  nl^^^^rf^ 
being  satisfied  that  Walker  and  Company  had  title  to  "*^  ®^^* 
330  acres  of  the  land,  appeared  only  anxious  to  have  the     A^lin. 
amount  of  deduction  fixed.    The  parties  submitted  it  to 
m-bitrators,  who  made  an  award;  satisfactory  to  tiiis  de- 
fendant, but  not  to  the  plaintiff  or  to  James  ifayes;— he 
tiierefore  was  willing  not  to  insist  on  that  award.    This 
defendant  and  Isaac  Hayes  sold  to  James  Hayes  so  much 
of  tiie  land  as  was  not  claimed  by  Walker  and  Company, 
ttnd  retained  only  the  part  comprised  in  that  claim.    He 
admitted  the  mortgage,  and  that  tlie  land  was  bound  by 
it,  but  claimed  a  deduction  for  so  much  as  Walker  and 
Company  claimed. 

James  Hayes  answered  also  in  Ids  own  right;  stating 
that  he  bought  a  part  of  tlic^  land,  hut  had  not  then 
heard  of  Walkei^s  claim;  (thuu^Jj  hi-  had  hmvi\  ot  that 
of  WUJdnson;)  and  had  no  notire  of  any  contract  be- 
tween the  plaintiff  and  Flack  ronce ruing  ft  special  war- 
ranty, or  of  any  alteration  in  the  deed  she  made.  He 
confessed  notice  of  the  mortgage,  but  had  never  seen  the 
contract  or  deed  from  the  plaintiff  to  Flack.  He  had 
had  a  survey  made,  and  found  that  WaJUu^s  claim  would 
take  off  two  hundred  acres  of  the  land  he  bought,  and 
that  by  far  the  most  valuable  part.  He  therefi>re  insist- 
cd  on  a  deduction  from  the  sum  claimed  by  the  nlain* 
tiff.  ^         r 

Claudins  Buster  administrator  of  Isaac  Hayes,  in  his 
answer,  said  that  he  drew  the  agreement  between  the 
idaintiff  and  Flack;  that  a  claim  of  John  fTtlkinsm  to  a 
part  of  the  land,  was  telked  of  at  the  time:— the  plain- 
tiff  believed  that  Wilkinson  had  no  right;  but,  choosing 
to  avoid  trouble,  would  only  agree  to  give  a  special  war- 
ranty; and  it  was  so  stated  in  the  written  agreement. 
This  respondent  knew  not  that  the  Deed  was  made  with 
general  warranty,  'till  he  was  told  by  Flack,  that  the 
plaintiff  had  said  that,  as  she  herself  had  a  general  war- 
ranty,  she  would  give  tiim  such  an  one;  and  that  she 

TOi.   VI.  5^ 
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^^3i9  **'  ^^  ^'    ^^  ^^  "^  **^  agreement;  had  nerw  iMid  Am 
,;^f.,y^  deed  in  his  possession;  and  knew  not  what  bad  becsMM 
mmpadmot  the  original. 

ttdothd*      To  these  Answers,  there  was  a  general  R^IicatifHi; 
ASM.     whereupon.  Commissions  were  awarded,  &c 

The  heirs  of  Flack,  in  their  Answer,  disclaimed  aH 
knowledge  on  the  subject  Tl^re  was  no  regular  pro- 
ceeding against  the  heirs  of  Jsooc  Baifes. 

From  the  exhibits,  it  appeared,  that  Mrs.  Men't  deeds 
as  Executrix  of  Robert  MUn  deceased,  to  Flacky  containod 
a  clause  o(  general  warranty:  but  the  original  agreemeot 
between  them  was  not  shewn.  Copies  were  ^xhibitedt 
of  a  survey  made  for  John  IFtUnnson,  of  800  acres,  and  at 
ai  Patent  for  the  same  land  to  THwmoi  Walker,  dated 
June  12th  1772.  The  Deeds  from  Flaek  to  Bumgardnar 
and  flayet,  were  with  warranty  a^imit  ail  clatms  kmt 
Men*  8  mortgage. 

The  depositions  proved,  that  Mrs.  Men  and  Flatk 
both  knew  of  fFUkinson^s  claim  before  her  sale  to  Mna; 
that,  by  the  original  contract  between  tbem^  she  was  to 
give  only  a  special  warranty  for  the  400  acre  trmd;  aari 
that  fFUkinson's  claim  and  Walker'e  were  one  and  tte 
same^ 

The  Chancellor  directed  an  account  of  the  swii  dM 
tbe  plaintiff  on  her  nlortgage;  of  the  purehase-moncy  due 
from  Ba/yes  and  flaniigardiia'  to  Fladc;  and  of  the  Talvn 
of  the  lands  included  in  Walker'e  claim.  The  Cooi- 
missioner  returned  a  survey,  shewing  that  906 
in  all  were  covered  by  that  claim;  estimated  at  969^  < 
lars;  of  which,  1 1 9  acres  where  held  by  Bnmgariner^  \ 
194  acresby  Jamee  Hayes.  He  reported  tiiat  thtA 
of  tbe  purchase-money,  due  from  Bumgardner  and  v 
Hagee  to  Flack,  which  they  agreed  to  paiy  thMjUk^p 
was  still  in  their  hands$— payment  of  the  residM  M^( 
acknowledged  by  Flack^s  executors;  and  that  9l4L$  pil» 
cipal  and  interest,  were  due  on  the  mortgage.    •  *  .  i  .- 

April  4th  1812.    Chanceller  Bnowir  decreed*  i 
plaintiff  should  be  relieved  from  tbe  eff^t  of  i 
warranty;  and  that  the  same  should  be  regarded  a#4lif 
speeUd;  and  that,   unless  the  defendants  paid- 
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ludaiice  dae  on  the  mortdpage  before  the  Ist  of  October  VoTimu^ 
emmmgf  the  land  should  be  sold  by  Commissioiiers  to  .^^..^^^ 
satisfy  the  debt  Bumgudaer 

The  Commissioners  reported,  that  they  had  sold  tl^e  *nd  othcis 
land  accordingly,  and  Bum^tirdner    purchased  it  for      Atttm 
8^840;  charges  of  sale  S67  SO;  nett  proceeds  £2772  70; 
which  sum  was  paid  to  the  plaintiff's  agents  as  of  date  of 
aale,  November  dOth  1812. 

The  Chancellor  confirmed  the  sale;  and  directed  the 
Commissioners  to  convey  the  land  to  B%mgardner: 
and,  it  appearing  from  the  said  report,  that  the  pro- 
ceeds of  sale  were  insufficient  to  discbarge  the  plain- 
tiff's claim,  the  Chancellor^  being  satisfied  that,  by  the 
ai^reeraent  between  FZocfc,  Ann^rdiier  and  Isame  Hayei, 
of  Dec  26th  1800,  the  latter  were  hmmti  d*  pay  H^e  plain- 
tiff at  least  700L,  which,  if  pimctiiany  ]mit  would  have 
extinguished  the  whole  of  her  rlaini«  tlkcrefare  (iecreed, 
that  the  defendants  Bumgnrdtter  anil  Bttsitrt  (tfio  latter 
fmt  of  the  assets  of  his  intestate,)  pay  urttci  the  plaintiff 
tbe  balance  due,  after  drductin^  tliorefronk  the  sum  of 
8d772  70,  the  nett  proce(?tls  of  Uic  snJe  aforesaid,  to  be 
considered  a»  a  payment  on  the  SOth  day  of  November 
1812. 

From  this  decree,  Bumgardner  and  Buster  appealed. 

Tbe  cause  was  argued  before  a  Special  Court  of  Ap- 
peals, by  Leigh  for  the  Appellants,  and  ffickham  for  the 
Appellee. 

On  the  part  of  the  appellants,  it  was  contended  that, 
iRrfaatever  equity  the  plaintiff  might  have  had,  as  against 
htr  vendee  Flackf  to  be  regarded  as  only  a  special  war- 
rantor, and  to  be  relieved  from  the  effect  of  her  general 
-warranty,  she  was  entitled  to  no  such  relief  against  the  de- 
ftodantSf  who  purchased  without  notice  of  that  equi^:(a) 
tfaaty  consequently,  the  defendants  were  entitled  to  a  de-    (a)  Si^dal 
daction  for  the  land  covered  by  Walker's  better  title,  ^or^^'*^^^* 
w^hich  the  plaintiff  did  not,  and  could  not,  convey  a  good  2.  * 
title:  and  that,  after  the  plaintiff,  over  and  above  the 
iBgtalments  of  the  purchase  money  she  had  already  re- 
ceived, had  also  received  the  proceeds  of  the  sale  of  every 
ibot  of  theland,  it  was  highly  uiyustto  make  innocent  pnr- 
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NoTWBKB,  chasers,  ignorant  of  Ftocfc^s  secret  contract  wifli  Ikr,  Mud 

^^^^^^^  misled  by  her  own  deed  to  him,  personally  responfl^Ie  te 

Bumgardner  fulfil  Flack^s  contract  to  the  uttermost  farthing.    FUsdc 

knd  othert  ^^^^  ^^g  g^  responsible,  in  the  event  of  inadequacy  in  tte 

Allen,      mortgage:— his  representatives  were  before  the  Courts 

and  should  have  been  decreed  against^ 

On  the  other  side,  it  was  said  that  this  was  not  a  case 
of  a  mere  equitable  title  set  up  against  purchasers  willl- 
out  notice;  for  Mrs.  .tfUeft,  being  a  mortgagee^  was  a 
holder  of  the  legal  title.  Her  equity,  too,  was  prdisrable 
to  their's.  It  is  perfectly  clear  that  the  Deed's  h^iag 
with  general  warranty  proceeded  from  a  mistake  In  tiid 
scrivener  who  drew  it.  Flack  hinvself,  long  afterwards, 
acknowledged  that  he  did  not  know  it,  but  supposed  tte 
Deed  to  have  been  with  special  warranty:  he  therefore 
could  not  have  misled  Bumgardner  and  Hayes  by  telBiq; 
them  that  it  was  with  general  warranty.  It  is  incontro- 
vertible that  they  did  not  buy  on  the  faith  of  the  g^mtd 
warranty  from  Mrs.  MUn  to  Flack,  but  relied  on  Fladfs 
warranty  to  themselves.  Bumgardner  says  he  mtyec  ex- 
amined  the  Deed;  Hayes,  that  he  never  saw  it  The  Be* 
cital  in  the  Deed  was,  that  she  sold  the  land  not  as  feetr 
own,  but  as  a  trustee,  under  a  power  given  by  the  Will 
of  her  husband.  A  general  warranty  was  therdbre  mad 
to  be  expected.  They  knew  too  that  she  was  lAost  to 
leave  the  State. 

Their  agreement  with  Fladc  to  pay  to  A^  the  pmtiwm 
money,  bound  them  to  make  good  the  balance  qnsaUsflrf 
by  the  sale  under  the  mortgage.  There  was  a  jiMlf 
between  them  and  her;  for  they  agreed  to  stand  in  WuiN 
shoes;  to  pay  her  the  money  for  him;  and  they  petU  fSK 
in  conformity  with  that  agreement. 

The  only  defect  in  the  Decree  is,  it's  fiiiling  to  gfite 
the  plaintiff  relief,  (in  default  ot  Bumgardner  and  Ayo^ 
against  FlacJ^s  representatives. 

Judge  RoAKE  delivered  the  Court's  opini<m  as  fi^ift: 

The  Court  is  of  opinion  that,  notwithstanding  ftub  ^- 
eral  warranty  contained  in  the  deed  of  Oct  Stti/iffly 
from  the  appellee  to  James  Flack,  it  is  fdlly  ctoiSiyUil^ 
the  testimony^  that  that  stipulation  was  cotAttfyti^mc^^ 
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real  agreement  between  the  parties.  By  that  agreement,  NoTmmm, 
Ae  400   acre  tract  conveyed  thereby  was  only  to  be  v^-^^-^ 
conveyed  nnder  a  special  warranty.    NotwHhstandingrBumgardner 
therefore^  the  claim  of  Walker,  mentioned  in  the  pro-  *^  ®^®™ 
ceedingsy  to  a  part  of  the  said   land,  the  said  Flack     Allea. 
and  his  representatives  were  bound  to  pay  the  full  con- 
sideration therefor*  mentioned  in  the  said  Deed.    The 
opinion  of  the  Court  further  is,  that,  towards  effect- 
big  this  payment,  the  lands  mortgaged  by  the  said  Flack 
to  the  appeUee,  were  liable,  into  whose  soever  hands  they 
might  come;  and,  in  case  of  a  deficiency,  that  the  ba- 
lance was  to  be  made  good  out  of  the  proper  estate  of  the 
said  Flack.    This  is  the  extent  of  the  appellee's  claim  in 
this  particular;  and  she  has  notting  to  do  with  the  subse- 
quent contract  between  Flack  and  the  appellants,  except 
in  so  far  as  they  may  have  bound  themselves  absolutely 
to  pay  a  sum  to  her  on  account  of  Fiadc;  in  which  case, 
to  avoid  circuity,  the  Decree  would  be  rendered  against 
lliem,  pro  tanto,  in  the  first  instance. 

The  Court  can  not  view  the  contract  between  Fladc 
and  Bumgardner  and  Hayes,  which  is  thus  brought  col- 
laterally  before  them,  as  importing  any  such  absolute 
agreement  on  the  part  of  the  latter.  We  can  not  see  that , 
there  is  any  essential  difference,  in  principle,  between 
agreeing  to  pay  the  vendor  himself,  and  contracting  to 
pay  his  creditor;  and,  if  Mrs.  JUen  were  out  of  the  ques- 
tion, it  would  be  the  common  case  of  a  general  war- 
ranty of  a  tract  of  land,  as  to  which  there  is  a  real  out- 
standing title.  Nor  can  we  see  that  the  appellee's  case 
should  be  differed,  and  her  rights  extended,  by  virtue  of 
the  alienation  of  Ftack,  beyond  what  they  would  have 
been  if  no  such  alienation  had  been  made.  In  that  case, 
her  remedy  would  be  limited  to  the  proceeds  of  the  mort- 
gaged estate,  and  to  the  balance  to  be  recovered  from 
him  or  his  estate  as  aforesaid,  in  exclusion  of  others. 
However,  ttierefore,  the  case  may  be,  as  between  the 
representatives  of  Flack  and  the  appellants,  and  in  re- 
lation to  this  claim  by  Walker,  the  appellants  have  done 
nothing  in  this  transaction  to  subject  themsehes  to  the 
claim  of  the  appellee:— they  only  agreed  that  a  part  of 
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tfoTiMBBfti  flie  money  stipulated  to  be  paid  to  Flack,  shcndd  be  paid 

to  her,  his  creditor;  but  that  agreement  was  subject  to 
ButngBrdner  ^  ^^^  limitations  and  exceptions,  as  if  it  had  been 
fend  others  contracted  to  be  paid  to  himself;  it  exdudcM  the  reported 
jijol^      value  of  the  land  claimed  by  W(dker. 

This  view  of  the  subject  excludes  the  enquiry  whether 
the  appellants  had  notice,  or  not,  of  fFaUcer^s  claim,  when 
they  purchased  from  Flack.  We  are  inclined  to  think 
they  had  not;  but  this  b  immaterial  as  to  the  appellee. 
The  ground  of  holding  a  purchaser  bound,  who  has  notice 
of  an  out-standing  title  in  another,  is  that  he  acts  wiHi 
a  corrupt  conscience  in  purchasing  what  in  equity  be 
knows  belongs  to  another*  In  relation  to  Walker f  (wlio 
has  also  the  legal  title,)  this  principle  would  be  infringed, 
on  this  hypothesis;  but  it  is  otherwise  as  to  the  appdlee^ 
8he  has  no  land  which  is  thus  brought  in  question;  and 
the  appellants  are  only  liable  to  her,  if 9  and  so  far  09, 
they  are  brought  in,  collaterally,  by  the  agrecmtmJt 
between  them  and  Flack.  Flack's  executors  have  not 
answered  as  to  the  state  of  his  assets*  It  may  be  that 
his  estate  is  entirely  competent  to  pay  tlie  balance 
due  to  the  appellee,  after  the  sum  of  2963,  (the  report- 
ed value  of  the  land  claimed  by  Walkeri)  and  the  oflHsr 
payments,  are  deducted*  The  decree  is  therefore  er- 
roneous, not  only  in  subjecting  the  appellants  to  pay  the 
said  sum  of  S96d,  but  also  in  omitting  to  decree  againit 
Flack's  representatives,  (including  eventually  his  helr%) 
the  balance  which  is  due  to  the  iq^pellee  as  aforesaid. 

The  Court  is  further  of  opinion,  that  the  appellee  has 
the  less  reason  to  complain  of  this  construction  of  the  a^ 
pellant's  contract  with  FUukf  because  the  general  war- 
ranty, contained  in  her  deed  as  aforesaid,  might  have 
tended  to  mislead  them  as  to  the  reality  of  fFalker^s  dsSm, 
and  which  might,  therefore,  have  produced  even  a  mmre 
unqualified  stipulation  in  this  particular,  than  is  found  fo 
exist* 

On  these  grounds,  the  Decree  is  to  be  reversed  with 
costs,  so  far  as  it  conflicts  with  the  principles  now  declar- 
ed, and  aflEbrmed  as  to  the  residue;  and  the  cans^  is  re- 
manded#  to  have  that  decree  reformed^  and.  dfe,  q 
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temllj  proceeded  in  pnnmant  to  iint  principles  ai  this 
Decree. 


Decided* 

Banister  and  Wife  against  M^Kenzie.       ^isi^ 

PREVIOnSLT  to  the  marriage  of  John  Monroe  Ban-    i.  ir»  hy  a 
i$ter  and  Marij  Burton  Augusta  bis  wife,  a  Deed  of  roar-  ,1^^^  settle-' 
nage  settiement  was  made,  by  which  it  was  provided  that  ^^^^^^^ 
certain  property  real  and  personal,  of  the  said  JUary^  weyed  in 
should  be  invested  in  Bank  Stocks^  or  freehold  lands  or  ^1^^  ^ 
lots  in  this  State,  to  be  held  by  Edmunds  B.  HoUowayf  ••  Bank 
in  Trust  to  pay  the  annual  profits  to  the  husband  and  I^^^^^m^ 
wife,  and  the  survivor,  for  life,  remainder  to  their  chil-  *•  ton*  or 
dren;  and,  in  default  of  such  issue,  to  the  right  heirs  ^^xxyJ^e  it 
the  said  Mary.    The  said  trustee  having  departed  this  not  therdiy 
life  before  the  said  investment  was  made,  Donald  M^Ktn-  ntmke  the  in- 
flate was   appointed  by  the  Superior  Court  of  Chancery  l^*^*^*  ** 
for  the  Richmond  District,  in  June  1816,  to  act  in  his  suaeaux 
stead;  whereupon,  the  parties  being  at  that  time  unwiI--P*^5*^' 
ling  to  purchase  lots  or  land;  bank  stock  being  higli;  and 
Government  stock  comparatively  low;  the  said  M^K'en' 
me  invested  nearly  the  whole  fund  in  United  States  six 
per  cent,  stock. 

In  January  1819,  a  Bill  was  filed,  in  the  same  Court, 
liy  Banister  and  wife;  admitting  that  the  trustee  in  pur- 
chasing the  said  6  per  cent,  stock  had  made  a  yery  judi- 
eioQS  and  foKunato  temporary  investment;  but  remark- 
ing tiiat  such  investment  was  not  authorised  fry  the  Deed; 
knd,  for  various  reasons  set  forth  in  the  Bill,  insisting 
tiiat  it  wtHild  be  beneficial  to  the  complainants,  as  well 
as  their  rights  to  have  the  trust  specifically  performedf 
by  selling  the  said  stocks,  and  investing  the  proceeds  in 
a  tract  of  land. 

The  trustee,  by  his  answer,  admitted  the  anrectness 
of  the  views  of  the  plaintiffs,  and  the  expediency  of  car- 
rying their  wishes  into  effect;  but,  as  they  had  only  the 
life  estate,  and  infants  were  interested,  he  considered  the 
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^'1819'*'  iBteiT>o"i'><>i^  of  tbe  Court  neceisary  for  kte  inrtmetpm 

.^^..sj.^^^  ftnd  direction.    He  also  tendered  a  resij^tion  of  the 

Banister  and  trust;  requesting  the  Court  to  appoint  anotlier  trustee* 

"^^  The  ill£EUlts^by  their  guardian  ad  liUMf  submitted  the 

M^Kenzie.   whole  subject  to  the  Court. 

Chancellor  Taylor  was  of  opinion  that  the  purchase 
^f  the  United  States  six  per  cent  stock,  under  the  cir- 
cumstances of  this  case,  was  a  good  execution  of  the 
-trust  under  the  deed;  and  therefore  dismissed  the  BilL — 
from  which  decree  the  plaintiffs  appealed. 

The  cause  was  submitted  by  the  Counsel  for  the  ap- 
pellants; the  appellees  not  apjiearing;  and  the  following 
was  this  Court's  opinion. 

The  Court,  not  concurring  in  opinion  with  the  Court 
of  Chancery,  that  the  purchase  of  the  United  States  six 
per  cent,  stock  mentioned  in  the  proceedings,  was  a  good 
execution  of  the  trust  confided  to  the  trustee  by  the  Deed 
of  October  15th  1807,  reverses  the  Decree  with  costs, 
and  remands  the  cause,  to  have  another  trustee  appoint- 
-ed,  if  necessary,  and  the  trust  carried  into  execution 
pursuant  to  the  prayer  of  the  BilL 


Aedded, 

lee.  41 

1819. 


i>«c.  >*^  Johnston  against  Hackley. 


1.  In  a  suit  RicHARD  S.  Hacki^t  assignee f  brought  asswrnpsU  in 
»irn«c**^  the  County  Court  of  Spottsylvania  against  JHchardJobn- 
agunst  the  gton,  assignor  of  a  Bond  executed  by  a  certain  James 
2^^^it  ^  Baydon^  stating,  in  his  declaration,  that  he  instituted  a 
appear  that,  guit  on  the  bond,  and  used  due  diligence  in  prosecutii^ 
sient  anmit  the  same;  but  was  unable  to  recover  the  money,  or  any 
aAf^^  part  thereof,  of  the  said  Haydon;  as  by  the  record  and 
was  retain-  proceedings  in  the  said  suit,  appeared,  &c. 

M-  ^thlt     ^*  *'*^  ^**^'  ^"  ^^^  P'®*  ^^  ^*^  asswnpsiiy  tlic  plaintif 
aftierwarda    offered  in  evidence  a  record  shewing  that  the  bond,  dated 

the  assignee* 

«aedcrat  a 

capiat  ad  Mothfateiendumf  upon  which  the  return  was  **  executed  on  the  body  ef 

^  the  defendant,  who  stands  committed  to  the  prisoa  bounds^  as  per  bond  Icci^ 

the  phuntifir  can  not  teoorer,  but  must  be  considered  as  having  brought  hia  acdon 

prematurely;  because,  for  aught  that  appears  in  the  record,  the  obligor  is  stiB  in 

ontodf  under  the  co.  to.,  or  may  have  paid  the  debt. 
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Janimry  1st  1798,  payable  on  demand,  was  assigned  to  lUctjiiiim, 
him,  by  JehnsUm^  the  Ist  of  March  1800:  that  the  declar- 
ation, in  Ms  suit  as  assi^^nee  of  Johnston  against  Ha^fdon^ 
was  flkd  in  November  18M;  that  he  obtained  judg- 
ment, April  7th  1803;  that  a^/im/adiM  issued,  April  ISth 
1803,  directed  to  the  Sheriff  of  Spottsylvania,  whose  re- 
turn was"^  *^  no  effects;^^  also  a  capias  ad  satisfaciendum^ 
June  28tfa  1803,  returned,  <<  notfoundf^  and  another  co- 
pias  ad  satisfaciendum^  upon  which  the  return  was, 
<<  Executed  on  the  body  of  Jam^  Haydotif  who  stands 
committed  to  the  prison  rules  and  bounds  of  this  County, 
with  William  Qrady  security,  as  per  bond  dated  the  23d 
January  1804.** 

To  this  evidence  the  defendant  demurred,  and  a  con- 
ditional verdict  was  found.  Upon  the  demurrer,  the 
County  Court  gave  judgment  for  the  defendant;  which 
was  reversed  by  the  Superior  Court,  on  the  ground  that 
the  plaintiff  in  <<  this  cause  did  use  due  diligence  in  suing 
<«  the  obligor  James  Haydon^  and  in  adopting  a  judicious 
<<  course  of  execution  against  him;  and  that  a  defect  of 
<<  diligence  could  not  be  inferred  from  the  lapse  of  time 
«  between  the  assignment  of  the  obligation  to  the  plain- 
<<  tiff  and  the  commencement  of  the  suit  against  the  said 
<«  obligor;  there  being  no  evidence  given  to  prove  either 
*^  that  the  plaintiff  knew  that  the  obligor  was  in  declin- 
<*  ing  circumstances,  or  that  the  defendant  required  or 
*^  called  on  the  plaintiff  to  commence  a  suit  at  an  earlier 
«  period.** 

The  Superior  Court  therefore  entered  judgment  for 
the  plaintiff;  from  which  the  defendant  appealed. 

The  cause  was  submitted  by  the  Counsel  for  the  appel- 
lant; the  appellee  not  appearing;  whereupon.  Judge 
RoAiTE  pronounced  the  Court's  opinion,  as  follows. 

Although,  after  the  return  of  «  no  effects**  on  the  Jleri 
facias  issued  against  the  obligor  in  the  case  in  question, 
it  was  not  incunfbent  on  tbe  appellee  to  sue  out  a  Capias 
ad  satisfaciendum^  in  order  to  entitle  himself  to  this 
action;  yet,  having  taken  out  such  Execution,  which 
«f  tends  to  satisfy  the  debt,**  and  as,  (for  aught  appear- 
ing in  tbe  record,)  Baydon  the  obligor  is  stiU  in  ciisto- 

rojs.  TT.  57 
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IHMnfwm,  dy,  imder  tbe eo.  $a.j  or imy  bate  p*M>tiie debt;  wewe 

^^^.^^^  ef  ofttiiioii,  that  tbe  appdllee  was  {Nrematiire  ia  biingng 

j;9bn«(9o   Ais  action.    On  this  groond  (williotit  aMtndfaiir  to  other 

^^^      objection  arioiag  in  the  cane,)  the  j^idgmoiit  ia  to  be 

reverscd»  and  eatared  for  tbe  aj^laot 


Decided* 

^^^      Browa'8  administrator  against  GMffiths. 

1.  A  pro-  AN  action  Qiauumpsit  was  broug^it  by  Jamu  OrvfiUu 
WiuTt^^  against  Samuel  Booker  administrator  with  tbe  WtU  aa- 
the  money  nexed  of  WUliam  Brown  deceased,  in  the  County  Court 
the  side  of  of  JLiunenburg;  for  sundry  services  rendei^q,  mon^  essr 
^^tor'tp^nj^^  &c,  by  tiie  plaintiff,  for  the  said  Brown  in  bin 
property,  i^*  life  time. 

!tfi^^  The  defendant  pleaded  "lum  a$$ump$U  by  the  tcsku^r^^ 
iehu,  8h«u  and  the  act  of  limitaiion$.  Upon  tiie  first  plea*  iasoe  was 
to  cS^  joined;  to  the  second,  tbe  pbuntiff  replied,  ia  sufastaaoe, 
^^  that  tbe  testator  had,  by  bis  Wiil«  iiteeted  hi$  dekU  to  tt 
create  a  paid;  and  that  the  suit  was  brought  within  fiv^  years 
^^^t^  next  after  the  probate  of  tbe  said  WUL  To  tiiia  repB- 
the  debts,  cation,  the  defendant  rejoined  that  he  was  not,  by  the 
My  d^bt  output  <^f  faifl  testator,  or  by  bis  qualification  as  adniai»' 
of  the  opera- trator,  bound  to  pay  any  debt  barred  by  tkp  said  Act  af 
jl^  of  U^.  Limitations;  and  concluded  to  the  Country;  ami  tbe 
utions.        plaintiff  likewise. 

CiSSdtor**       At  tbe  trial,  the  plaintiff  moved  tiie  Court  to  instruct 

executrix  r.  the  Jury,  ^  that  a  testator,  directing  by  bis  last  Will  Us 

evfrt^Tlk  ^  debts  to  b^  paid  by  his  Executors,  tak^  all  just  debts 

^NW:  124;    a  which  he  owes  at  the  time  of  his  death  out  of  the  opera- 

cutor  ▼.  jBo-  ^*  tion  of  the  Statute  of  Limitations;  and  tiiat,  if  it  siioajd 

f^*  fcjnoiwt  u  appear  to  the  satisfaction  of  the  Jury,  that  tiie  defend- 

Ufrt.  ZHM  **  ant  qualified  as  administrator  within  five  years  before 

<^*  ^*        M  the  bringing  of  tiie  action,  (the  d^ndant  having  pat 

M  that  fact  in  issue  by  his  rejoinder  to  tbe  second  rq4i- 

<«  cation  of  the  jdaintiff,)  the  running  of  the  Statute  rf 

'<  Limitations  is  barred;  and  that  the  plaint\ff*s  aetiom 

^^icas  not  barred  by  the  act  of  UmitationSf  for  the  reason 
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^im  IhimkmepitwfmitlmmikinM^*  to  wbicb inrtnciiM  OMnnn» 
tbe  iMNidaiit  ol]|jecled,  « iMcause  the  diiwtiom  of  the      ^^ 


<<  teitator  by  bi8  WQy  (whicli  was  set  forth  mksee  ver*  Hfownsad^ 
<«hi,  bearing  date  in  December  IMS,  and  recorded  in  ""•■'^^l**** 
SeptenriMvl804,  tbetinMofqaatificatMiiortheadniinis-  GritfUbt. 
trator  being  at  April  Term  1805^)  «did  not  impede  the 
<<  running  of  the  Statute  aforesaid,  or  prevent  it's  bar- 
^«  ring  tiie  lAaintiirs  action,  which  was  instituted  on  the 
M  11th  of  August  1S08;  and  because  no  such  fact,  as  is 
^  stq^posed  by  tte  said  preposition  to  be  in  issue,  was  put 
«  in  issue;'* — but  the  Court  overruled  the  defendant's 
objections,  and  instructed  the  Jury  as  requested  by  the 
plaintiff;  to  which  opinion  a  bill  of  exceptions  was  filed* 
A  verdict  and  judgment  was  rendered  for  tbe  plaintiff^ 
aftd  affirmed  by  the  Superior  Court;  whereupon,  the  de- 
fendant applied  for  and  obtained  a  Writ  of  Supersedeas, 
by  order  of  a  Judge  of  this  Court;  alledging  in  bis  peti- 
tion, that  the  Judgment  of  the  County  Court  ought  to 
bate  been  reversed,  ^  because  a  direction  by  a  testotor, 
<«  tiiat  his  debts  sTtall  be  paid,  will  not  revive  a  debt  upon 
<(  which  the  statute  of  limitations  has  taken  dibct  at  tbe 
*<  time  of  the  testotor's  death;' Y^J  **  an*  because,  i^  ge-  C^J  JMm 
^nertdbf  such  direction  would  have  that  effect,  the  testa- ]{^;i^^ 
^  tor,  in  tiUf  cmo,  only  mentions  the  neoessily  f^ paying  hi$  ^^^^  275. 
^itjbttf  tneidinUdliff  as  a  measure  necessarily  precedent 
Mto  tiie  compliance  with   other  directions  given  by 
•<him.(l) 

The  following  was  the  opinion  of  this  Court 

There  being  no  trust  created  by  the  Will  in  the  pro« 

eeedings  mentioned  for  the  payment  of  the  debts  of  the 

testator,  the  Court  without  deciding  what  would  be  the 

eOxt  of  such  a  trust,  if  it  existed,  in  a  Court  of  Equity, 


(1)  Note.  In  the  WiD,  there  wai  no  directimi  that  the  teitttor's 
debts  be  paid.  The  cUutet  in  which  the  debts  w^e  idhided  to^ 
merely  disposed  of  ''the  money  arising  from  thesde  of  his  Isnd, 
44  mm  and  petsonsl  property*  whkk  should  remain  after  the  payment  ef 
^  MajwHdehtai  sad  decltfed  thst  he  M not mesn  thereby  to  subject 
to  the  payment  of  his  debti^  the  money  arising  from  the  sale  of  the 
r^o/  property,  but  of  the  personal  property  only/ 
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n>««K»*»  iaofopiium  that  the  juistrui^ioiigiveiiiii  the  Gourthe- 
^^^^^^^      low  18  eiToneous* 

Brown's  ad-     ^^^  judgmoat  is  to  be  therefore  reversed,  and  a  new 
">^i'i>ti^^^>^  trial  awarded,  in  which  the  said  instruction  is  not  to  be 
Gnffitht.    rq^tcd. 


Dec.  loth,         Mann  against  the  Commonwealth* 

1819.  ^ 

1.  The  THE  County  Court  of  Cumberland,  in  October  1816^ 
CouSs^^  ordered  WiUiam  Mann  jr. ,  who  appeared  befin^  then  on 
law  have  ju-  a  charge  of  begetting  a  bastard  child  on  the  body  of  ^iary 
^rant  Wriu  *^*  J^^gi^f  (the  record  not  shewing  by  wh^m,  or  in 
of  Supfrte-  what  manner,  the  chai*gc  was  exhibited,)  to  enter  into  a 
den  of  the  recognizance  to  the  Governor,  hinif^  in  the  sum  of 
County  OP  J5500,  and  his  securities  in  the  sum  of  8350  each,  i^ 
Courts,  bind- dollars  to  be  paid  annually  until  the  expiration  of  tea 
ing  pewons  years;  to  be  levied  &c.;  conditioned  that  he  should  in- 
being  the  demnify  the  parish  from  all  charges  that  might  accrue 
b^Md^chU  '^"*  ^^^  maintainance  of  the  said  child. 

dren>  to  sup-  The  defcndiint,  **  on  the  trial  of  the  cause,  aflm*  the 
chUdi^er^  **  Court  had  ordered  him  to  be  bound  in  a  recognizance, 
and  the  f*  moved  the  Court  to  make  the  order  so,  that,  if  the 
peals  in  li£  '^  bastard  child  should  be  bound  out  to  a  discreet  person 
manner,  has  *«  by  any  future  Court,  the  recognizance  should  then 
to  correct  **  cease  to  have  any  efffect:** — and  this  the  Court  refused 
errors  in  the  ^  Jq.  ^  which  opinion  tte  defendant  excepted. 

decisions  of^  «-«r.«  « 

the  Supe-  To  this  ordcp,  a  Writ  of  Sitpersedeas  was  granted  by 
^la^^*"1Si  *^  Superior  Court,  but  afterwards  dismissed,  as  having 
same  sub-  been  improvidently  awarded;  that  Court,  in  it's  opinion, 
J^^  having  no  jurisdiction  of  the  case;  whereupon  the  plain- 

2.  A  per-  tiffin  error  obtained,  from  a  Judge  of  this  Court,  a  Sn- 
S?"*  *!l?e*S?e  P^^^^^  ^^  the  said  order  of  dismission. 

fiitherof  a 

bao.<aa  coild,  can  not  kwfully  be  bound  to  support  such  child,  without  a  writtem 
char^  before  the  magistrate  by  it's  mother;  nor  unless  it  appear  that  the  war* 
rant  was  issued  by  the  magistrate  upon  the  application  of  the  OM^aecrs  y  Urn 
poor,  or  one  ofthtm^  or  that  tney,  or  one  of  them,  were  parties  tp  the  caoaeta  tb% 
Court  making  the  order  against  such  person. 
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.  The  GABebeoig  MibiaittMl  wUfaoat  argumeiit,  Judge  Dmbhbbb. 
BsooKB  pronounced  the  Court's  opinon,  as  follows.        s,^^v^^^ 

The  Court  is  of  opmion,  on  the  authoritj  of  the  case      liMm 
of  Fall  V.  the  Overseers  of  the  poor ^(^a  J  in  this  Court,  that  ^  ^com* 
the  Superior  CouK  ^red  in  deciding  that  the  Superse-  monwealtii. 
deas  was  improYtdently  awarded;  and  it  not  appearing,     ^^j  3 
by  the  proceedings  in  the  Coiiatj  Court,  that  the  charge  Munf.  4^5. 
beibre  the  magistrate  by  the  mother  of  the  Bastard  child 
was  in  tvritingf  nor  that  the  warrant  issued  hy  the  ma- 
gistrate was  so  usved  upon  the  application  of  the  orer* 
oeers  of  the  poor,  or  any  one  of  them,  according  to  the 
2dd  section  of  the  Act,  entitled,  «  an  Act  providing  for 
the  poor,  and    declaring    who    shall   be  deemed  vag^ 
rantSj'Y*^'  ^^  ***  *e  overseers  or  any  of  them,  were    (b)  Edit 
parties  in  the  County   Court;  the  Court  is  farther  of  ^Igitc?^ 
opinion  that  that  judgment  is  idso  erroneous.    Both  judg-  102. 
ments  are  therefore  reversed;  the  whole  proceedings 
quashed;  and  judgment  is  to  be  entered  for  tlie  plaintiff 
in  eiTor. 


Decideclf 

Britlmi  against  Williams's  devisees.        Dec.  15th, 

^  1819. 

IN  an  action  of  Trespass  on   the  case  in  the  County     I.  Altho' 
Court  of  Halifax,  brought  by  WiUiam  L.  miUams  and  ^Jv^ 
others,  (several  of  wAom,  being  infants^  sued  by  R.  C.  judgment* 
Williams  their  next  friend^)  against  Isham  Britton^  an  tK^ g^c^- 
order  of  reference  to  arbitrators  was  made,  by  consent  tendance 
of  parties,  after  the  writ  was  returned  executed;  no  de-  Son  ofthe^' 
claration  being  filed.    An  award  was  returned  in  favour  C'^r^-  yet, 

where  the 

of  the  plaintiffs;  to  which  the  defendant  by  his  attorney  case  U  re- 
cxcepted;  Ist  for  misbehaviour  in  the  arbitrators;  and  ^^^^J^  ^' 
2dly,  for  want  of  reciprocity;  in  this,  that  some  of  tlu  whereby 
plaintiffs  were  infantSf  and  therefore  could  not  be  bound  ^ved^ot^^ 

thai  protec- 
tion a  sub- 
miMioii,  even  by  role  of  rourt,  ought  not  to  be  sanctioned;  evett  though  the  a-ward 
he  in  their  ftvomir.  For,  as  awards  are  in  the  nature  of  judgments,  and  are  to  be 
final  and  concluuve,  which  can  not  be  where  one  party  hus  a  right  to  avoid  them; 
it  follows  that  a  submission  by  infaiU9y  although  rnth  aduUs,  can  not  be  obligatory 
on  either  party. 
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by  the  aw«rd.  Hie  Ceit»tj  Cow^y  ntmnB^  Hk  ex- 
oeptwHig,  ^Te  jw*g«tiit  fer  tte  piMnt»;  wri^  thrt j<Jg> 
RMnt  bring  aflmwd  by  tiie  Superior  Ge«rt»  the  defead- 

winwt  ««*««»»  appeaW. 

4e^8ect.       The  fbUewiMg  was  the  optnioii  of  iMs  Court 

Although  infaiits  are  bound  by  jodgMente  had  wmkot 
the  ioperiiitendeiiee  and  "protcetiott  tS  the  CmH^  ye4^ 
where  Ite  case  is  rderred  to  arkitratoni  wli^reby  ttcgr 
are  depviTod  oC  <Ao£  protectioiit  a  subAisaimi  by  infiuitib 
eTta  by  rule  of  Court,  oi^t  aetto  be  saactioiied.  For^ 
as  awards  are  in  the  nature  of  Judgnents,  and  are  to  be 
final  and  conclusive,  which  can  not  be,  whnre  one  parfy 
has  a  right  to  avoid  them;  it  feUows  that  a  submissiott 
by  infaMU$9  aUhmgh  with  adM$f  can  not  be  obligatfNry 
on  either  party. 

As  there  was,  therefore,  no  valid  submission  in  this 
case,  there  could  be  no  award;  and  consequently  the^idg- 
ment  is  erroneous,  and  must  be  reversed  with  costs,  as 
far  back  as  the  Writ,  and  the  cause  sent  to  the  rules  &ft 
farther  proceedings. 


Decided, 

^^JS^  Hunt  and  others  against  M^Bea. 

i.  A  jodf-  IN  this  case  an  action  of  debt  was  instituted  in  the  So- 
BilSes^ik  P®™"*  Court  of  Prince  George  County  by  John  M*Rae 
Clerk's  against  Charles  Hunt  and  Darnel  Ih$gger,  formerly  mer- 
motkw^dlr  ^'^^^  ^^  partners  acting  under  the  firm  and  style  of 
be  made  Hunt  and  Dagger.  The  writ  was  not  inserted  in  the 
"S^j^on  transcript  of  the  Record.  The  declaration  was  in  debt 
In  debt,  1^  for  money  lent;  saying  nothing  of  any  contract  in  writings 
^Vot^  A  judgment  was  entered  in  the  Clerk's  office,  and  con- 
*f*^  **  firmed,  against  the  defendants  and  WiUiam  Prentiss,  ser- 
^yiptcuStyJeant  of  the  toton  of  Pelershurg,  «  for  five  hundred  and 
in-^^'  *'  ^^  dollars,  with  interest  from  the  rth  day  of  Octo- 
uoSTa  Writ  *^  ber  1817,  *till  paid,  the  debt  in  the  declaration,**  and 
^bSr^  costs:  to  which  judgment  the  defendwts  and  the  Sex- 
awarded  And  jeant  obtained  a  Writ  of  Supersedeasi 
exeouted. 


Jit  the  A^^Tsttr  ^  ttt  CmmummlQu  45S^ 

TlM  fiUoivfaiirmw  the  opinioii  rf  tills  CMrk 
Tto  Jid^pnettl  is  erreaeeiis  in  tUs^  tlMl  it  is* 
WA  a  defcfaration  dbteiiiig  a  deM;  dm  for  moMf 
loaned,  aad  not  alled^^ed  to  he  (bunded  •»  any  apeoialty, 
MB  or  note  in  invituig*  It  is  tktnfiare  reyvrssd^  and 
the  cause  remanded  ftr  a  writ  o€  enquiry  ti^  be  eacecatedy 
if  the  dcfendai^does  not  plead  to  issuer  and  with  ttber^ 
ty  to  the  8c«jeant  to  Aew  if  he  can,  that  the  defendant 
was  inqproperlj  held  to  bailv  and  that  he  is  not  liahle  ta 
the  Jadgment;  this  Court  not  being  able  to  judge  thereof, 
as  the  Writ,  with  the  endorsemmt.  Is  not  copied  into  the 
Fccord* 


CkNrdle's  administrator  againBt  Cerdle's  exe« 

THE  last  Will  of  Wiliiam  CktrdU  the  elder,  of  Brum-    ^  ^  ^^^^^ 
Vfick  Ckmntt/f  dated  May  16th  1 804,  and  admitted  to  pro-  tot  (whaM  . 
bate  April  24th  1809,  (among  other  clauses,)  contained  ^"^^^S^y 
the  following:  <<  Item,  my  will  and  desire  is,  that  all  the  re-  direoud  tte 
**  mainder  of  my  estate  not  heretofore  willed  away,be  kept  his  ett^ibe  t«^ 
*<  together  on  tlie  plantation  whereon  I  now  live,  until  my  ^l^^^Li 
<^  son  WiUiam  Ccrdle  arrives  to  twenty-one  years  of  age;  hbiioii  w,c. 
<*  and  then  my  desire  is  that  an  equal  division  of  all  my  il^JJT^^ 
<*  personal  property  be  made  between  my  sons  William  ^hun  Hmx^m 
<<  CkjrMe  and  Danid  Cordk;  and  if  either  of  my  sons  SSTof  Jft^ 
*^  William  Cardie  or  Daniel  Cardie  dies  rvithaui  te w/W  ^  P««omJ 
<< hdr,  my  desire  is  that  the  surviving  brother  shall  in- mSt^ 
<*  herit  all  the  estate  of  the  deceased/^— Agreeably  to  the  ^^^^^ 
direction  of  the  Will,  an  equal  division  of  the  personal  aad  p.  c.;' 
esftate  was  made,  itnd  sundry  slaves  were  allotted  to  Wil- 1!  w^^jj^ 
Uam  Cardie  the  younger,  as  his  proportion  of  the  slaves  ,^«wM4ft>tf 
in  that  division.    He  died  in  the  year  1815,  of  full  age,  "S^STa^^ 


and  without  having  had  any  issue.    Danid  Cordle  smt-**^^ 

**  it^  br0tntr 
^'tlioaldin* 
**  herit  ftO  the  estate  of  the  deceasedw**    This  was  a  good  fimitatioii  over*  in  fkvovt 
ortbe  sonrivor,  upoA  the  death  of  the  other  son  wiftom  jMne.    (j^  See  TVmAer- 
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^sig**"  '^^  *^™*  ^^^  ^"'^  '"  ^®^^-     ^^^^  Ciwtfte  execatxM*  of 

^^^^^^„,^  Hanief,  thereupon  brouglit  Detinue  in  the  Superior  Court 

Cordle'8  »d.  in  the  County,  for  the  said  slaves,  aj^ainst  Ridutrd  MtM 

^'^^^^^  administrator  with  the  Will  annexed  of  WilUam  ConUe 

OonUe's  ex-  the  younger.     The  parties  agreed  a  case  presenting  these 

^^^'      facts  and  a  verdict  was  found  subject  to  liie  CoorA 

Opinion  thereupon.  ■ 

The  Superior  Court  gave  judgment  for  the  phuntiiT^ 

^^'  and  that  judgment  was  affirmed  by  this  Court 


.  Decided, 

Dec.  i/th,  Ellis  against  Batrd  and  Baker. 

1819,  ^ 

1.  A  suit       Edward  Ellis  a  man  of  colour,  exhibited  a  bill  in 

for^S^J^T  the  Superior  Court  of  Chancery  for  the  Richmond  Dis- 

being  dis-     trict^  against  John  Baird  and  John  Baker ^  for  an  fnjuiur- 

Jl^t  of  pro- 1*^^  (which  was  granted)  to  prevent  the  defendant  Baker 

•ecutionj  the  from  carrying  the  complainant  out  of  the  Commonwealth; 

mffirmed,       and  for  a  decree  against  both  defendants  for  his  frecdotn. 

without  pre- rpi^g  defendant  ITo^^r  answered  the  Bill,  in  July  1818 

judice  to  y  J 

mny  suit  at   The  plaintiff  by   Counsel,  instanfer,  replied  generally; 

J^^*"      and  thereupon  Commissions  to  take  depositions  were 

n^chthe     awarded.     At  December  Rules  1818,  the  cause  was  set 

might  bS\d.  fo^  hearing;  and,  an  the  9.0th  of  January  1819,  tlie  suit 

▼ised  to       was  dismissed  with  costs,  «*  tlie  plaintiff  who  was  solemn- 

Buinf't&e^    ly  called,  failing  to  appear  and  farther  prosecute." 

ppehminaiy      At  June  Term  1819,  a  motion  was  made  to  re -instate 

prevent  yexp  the  suit,  upon  a  certificate  from  the  Sheriff  of  Henrico 

*^Mrib2d'  ^®""^»  ^^^^  •'""®  1^^^  ^^^^»  shewing  that  the  said 

by  the  \ct  Edward  Ellis  was  then  amfined  in  the  JaiU  on  account  ^ 

**^(r^9ee^  an  execiUion  levied  upon  him  as  the  property  of  John  Baker , 

Edit  ori794,  and  wished  to  be  discharged  from  confinement,   for  the 

c.  I89p.      purpose  of  obtaining  testimony  in  support  of  his  clium 

346.  to  freedom.     Chancellor  Taylor  rejected  the  motion, 

on  the  ground  that  he  did  not  <*  perceive  that  the  defend* 

<<ant  Baird  had  been  paid  a  balance  with  interest  doe 

<<  to  him  for  the  plaintiff."    And  thereupon  the  pUintiff 

appealed. 


H  the  44th  r^  9f  OiOmtmmmeaUh.  4«7 

Bv  ttm  Ommr^    The  Dctvee  ifftiiis  CiMkafflrmed; 
tet»  (W  the  «fiaiottaC  » iMi^ty  of  tha  CmK,)  wi^ 
pNg«ik»  t*aigr  auit  at  Umpt  or  in  eqfviljf^  which  Idieaniel-       Bjys^ 
laot  roajr  be  audvlMd  t»  brni§  ftir  his  fweden^  jmtmnns  n^ 
the  ymBiBHMry  neMuresf  to  pretmt  ¥«xatio«8  suits,  pre-     Btker. 
Mribodby  theAct»<<toaai»daiiAct,«atitled,  <<  an  Act 
^  to  reiooe  into  one  Act  the  serand  Acts  conoermBg 
^  flJa¥S0t  fine  scfjroes  and  miilatloesi  and  for  otiier  par- 
<«pcwes,'^  passed  the  £5th  of  Dec.  1795. 


Street  against  St.  Ckir.  j^T^ 

1820. 

THE  drowMtaiMMs  of  this  case  are saiBGieiitljr  stated     i.  Amo- 
in  the  foQowinK  Opinion  of  the  Court  delirered  by  Jud/re  <>«»  ^  « 
HoAn^f  wter  argnment  by  Lagh  for  the  appeilantf  and  the  ground 
Gitmer  for  the  appellee.  ^J  >**«  ^«'- 

"^■^  diet  It  oon- 

This  WS0  an  action  on  the  case  brought  by  the  appellee  tnrv  to 

against  the  appellant  in  ihe  Superior  Court    A  verdict  ^^^^est 
was  rendered  for  the  appellee.    A  motion  was  made  by  on  the  eW- 
flie  appellant  for  a  new  trial;  the  rule  for  which  was  con-  atf^t^m^ 
tinuod  by  the  Judge  to  >the  next  term.    At  that  tenn^  Ha^atthe  trial, 
hill  of  exceptions  states^  that  several  affidavits^  taken  ^u  other:  es- 
tx  parte  and  without  notice^  of  persons  who  had  not  given  S^^^*  ^' 
evidttttce  at  the  trials  were  offered  in  evidence  in  die*  taken  ex. 
charge  of  the  rule;  and  that  a  motion  by  the  appeUant^^;^^ 
to  reject  the  same  was  overruled  by  the  Court    Where-  heard  on 
npony  (the  record  staftes^)  the  said  rule  was  discharged,        >aotM(n. 
the  motion  for  a  new  trial  overruledi  and  judgment  ren- 
dered for  the  appellee  on  the  verdict    On  the  next  day, 
it  was  entered  of  record,  by  consent  of  the  parties,  that 
on  the  trial  various  witnesses  were  introduced  on  both 
sides;  that  there  was  a  contrariety  of  evidence;  that  the 
naotion  for  a  new  trial  was  made  on  the  ground  tliat  the 
verdict  was  against  the  weight  of  evidence;  and  that  a 
new  trial  would  have  been  awarded  by  the  Court,  but 
for  the  impression  made  upon  it  by  the  affidavits  afore- 
TOB.  vr.  58 
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^1819^'  said.  Tbift  addition  to  the  ree^rd,  Immg  tm^UsN4  m  ike 
order  bo(^  received  the  auotioQ  of  tlie  Court,  and  es- 
tablishes the  inportmt  fact,  that  thedeciaion  on  the  rale 
WM  vorUd  by  the  aflldavite  in  qHeetkm. 

While  the  Coort  ia  not  fond  of  enconvag&iK  the.frae- 
tice  of  enlarging,  to  a  subaequent  term>  rulea  lor  nnv 
triak,  made  on  the  ground  of  the  verdict  bekig  contnary 
to  evidence,  on  account  of  the  inconveniencea  wJiifik 
would  ensue  from  a  change  in  the  identify  of  the  Judges^ 
it  has  no  hesitation  to  say,  that  a  motion  like  theone  be- 
fore us  must  rest  on  the  evidence  actually  givwi  in  at  the 
trial,  exclusive  of  all  other.  The  objection  fliat  the 
verdict  is  contrary  to  evidence,  must  necessarily  ba^« 
some  limit  It  is  pointed  to,  and  bounded  by,  tin  evi* 
dence  used  on  the  trial.  A  new  trial  comes  iti  place  of 
an  attaint  of  the  Jury;  and  it  would  have  been  bigl^F 
uiyiist  to  have  punished  the  Jury  on  account  of  evideaoe 
which  was  not  before  them.  Bssides|  it  wooM  reHev^  m 
party  i^^nst  the  eflbct  of  his  own  laches,  and  lay  the 
foun&tion  of  increasing  motions  for  new  trials  ts  infinity* 
This  ulterior  testimony  was  therefore  utterly  inadmisaible. 
The  objection  to  it  is  increased,  in  tiie  case  before  us,  hy 
the  affidavits  being  taken  exparUf  and  without  notioe. 
Whatever  liberality  may  be  extended  te  afldavils,  in 
this  particular,  in  other  cases,  we  ought  not  to  overtook 
the  objection  in  the  case  in  question.  We  ought  not  to 
control  evidence  duly  taken,  and  as  to  which  the  adverae 
par^  had  the  liberty  to  cross  examine,  by  testimoay  te 
regajrd  to  which  he  was  deprived  of  this  important  pri- 

We  are  therefore  of  opinion  ts  reverse  Ae  jndgment, 
and  award  n  new  trial. 
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Decided, 

Bojd  and  wife  againBt  Hamikon's  heirg.     ^^m^ 

UPON  an  appeal  fren  a  Decree  of  the  Saperior  Cwrt   i.  A  pUin. 
%f  Chaaccarj  fiu*  the  StaMntoo  District,  ia  a  suit  brought  ^^^ 
originally  by  Andrew  Atfd  and  Mary  his  wife  against  ^tie  to  a 
Jiame$  Aum/tom  James  Thampeen^  and  the  legal  r^re*  against  the 
oealativ«s  of  WiUiam  ThampsM  deceased.  ti^^L 

The  Billstatedy  that  Jamee  FatUnh  grandfaflier  of  whom  the  le. 
tfw  iriaintiff  Mary,  departed  tbia  life  about  the  year  1755,  ^^^Sl 
having  first  ^ly  made  his  last  Will,  by  which  be  deviaed  an  ancient 
ectttain  lands  to  be  sold  for  the  benefit  of  his  two  grand  P^  ^^ 
children  Jonitt  Thamfmmf  and  Mmry  Buchanan  the  plain*  hdLia  of  a 
tiff>  aaH>ng  which  was  an  Entry  lying  on  the  North  side  ^^^^^ 
of  James  Ri?er»  in  the  now  County  of  Botetourt,  which,  beid  poMei. 
after  the  death  of  the  said  testator,  was  patented  in  the  k»^  time, 
names  of  John,  Buchaman  and  WUiUun  Tiampam  his  ex-  ^  ^^^*^^  ^ 

^^^  a  patent  of 

ecutorsy  as  joint  tenante  of  the  legal  title;  that,  hisdebts  Mftw^tMii 
Ml  requiring  a  sale  of  ttas  tract  of  land^  it  was  ajjreed  ^^'blfd^. 
by  the  said  Executors,  that  the  land  should  net  be  joM,  nied  the  aid 
but  should  itself  remain  the  property  of  the  devisees  ac-  ^^^^  ^ 
cerding  to  the  directioas  in  the  Will;  that  an  instrument  die  {ground 
of  writing  was  executed  to  that  eflfoct,  which  was  after-  producb^ 
wards  ksh— that,  about  the  year  1769,  tiie  said  John  ^^^^^ 
Mue/iumui  died,  whereby  the  legal  title  became  vested  in  ancient  pa- 
WiUiam  Th^mjnon  as  the  8ur\'iTing  joint-tenant,  who  ^^^  ^f 
died  intestate,  after  the  first  day  of  January  1787,  leav-  it  appear 
iaga  nooiberof  children;  that  the  land  was  not  taken  i„conm>Ter. 
inte  possession  either  by  the  said  Thtmpeon  who  had  the  "X  ^^  <^ 
legal  title,  or  by  those  who  had  the  equitable  interest: —  Patent;  as  to 
that,  about  the  year  1774,  a  cerUin  David  BjmOh  with  J^e*t^ 
a  full  knowledge  of  the  right  which  the  rein-esentatives  mony  be 
of  Jame$  PatUm  had  to  die  land  in  question,  made  asur-  ^etlf^ 
Toy   including  the  said  land,  obtained  a  patent,  and  af-  to  be  direct- 
terwards  sold  the  same  to  the  defendant  Jamet  EamUton^  ^ed^% 
who  had  also  knowledge  of  the  said  pre-existing  right,  ^^■'7- 
and  purchased  at  his  own  risk:~that  a  suit  at  law  was 
brought  by  the  plaintiffs  in  the  District  Court  held  at  the 
Sweet  Springs,  against  Jame$  Hamiltanf  to  recover  the 
said  land;  but  their  Counsel  having  brought  the  suit  in 
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jtavuabt,  tiie  iHUnes  of  the  representitives  of  Mm  Bwchaium  aad 
^^:^  WiUwm  2*tfwjiwjowdy,  it  appeared  at  tte  trial  Act 
Boyd  &  wife  ^^  I^S^I  title  was  in  tiie  repreeentatiyeB  of  the  latter 
^JJ:  ,  solely,  and  the  cause  went  off  on  that  point: — ^that,  dar^ 
ing  the  pendency  of  that  suit,  a  survey  was  directed  by 
the  Court,  and,  on  the  said  survey  being  execoted,  the 
depositions  of  miUam  Bttbro  and  WUIinm  Am^iiey, 
(both  of  whont  had  since  departed  tiiis  life,)  were  tak^ 
at  the  house  of  the  said  James  HamiUan  and  in  his  pre- 
sence, and  filed  as  evidence  in  said  cause:-»ttat  the  only 
defence  set  up  by  BamilUm,  was  that  the  identity  ti  tiM 
land  was  not  sufficiently  established,  aMio^  he  -  knew, 
when  he  purchased,  that  the  land  was  covered  by  PHHoN^f 
claim,  and  himseir  had  since  defaced  or  destroyed  some 
of  the  boundaries  or  line  trees. 

The  plaintiffs  prayed,  that  copies  of  the  d^oritienw 
of  BUbro  and  Dempsei/,  therewith  eiliibitad,  be  read  on 
the  hearinfi^  that  a  division  of  the  limd  be  directed,  a»d 
a  conveyance  of  a  moiety  thereof  to  Hie  plainlifl^  awl 
for  general  relief. 

The  defendant  Hamilkm^  by  his  answw,  denied  tbn 
equity  of  the  Bill,  and  demanded  proof  of  roost  <^  die  al- 
legations, contained  in  it;  relying  also  on  his  legal  tlUe 
uxkier  8mitV$  patent,  and  long  possession  of  the  lasd* 
The  plaintiflb  rqdied  generally;  sundry  depositiem  and 
exhibits  were  filed;  and  the  canse  was  set  for  hearing  na 
to  IkLwiUon;  without  the  service  of  process  upon  any  of 
the  other  defendants.  Upon  his  death,  it  was  aftemvarda 
revived  against  his  heirs. 

Chancellor  Brown  was  of  opinioa,  «<  that  ttie  piais* 
<«  tiffs  had  not  entitled  themselves  to  have  read,  as  evi- 
^  dence  on  the  trial  of  this  cause,  the  depositions  of  WU^ 
<<  Uam  Btttro  and  ffilUam  Bempmff  (if  for  no  other  rea- 
«  son,)  because  it  was  not  soflteiei^  shewn  that  thaae 
<<  depositions  were  reg^iarhf  taken  in  the  came  at  lav 
<<  in  which  they  were  filed;  that^  if  they  coM  ha  read^ 
^  yet  the  plaintiffs  could  not  ha^re  succeeded  in  iAtwtitfimg 
«  the  land  which  Ihey  claimed,  and  which  was  ia  tte 
^  possession  of  the  said  de&ndant,  or,  in  shewing  anj 
4f  tiUe  thereto;  but,  if  the  plaintiffs  had  identified  the 
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<«l«iidwlui^«ie3rdaim,tothe0irti8ftutiMoftlieC^       ^^^^* 

<«  and  shewn  tbat  it  was  embraced  in  the  grant  ander  .^^^^^^^^.^^ 

M  wUch  liiey  claim,  yet  th^  coold  not  have  succeeded  Boy^  it  wlib 

^^  in  this  cause;  being  only  eqnitsbk  claimants,  and  re-  ^^^^^^^^^ 

^  qiHTMl  to  make  out  a/iir  title  to  the  eqaftable  inter-      hidn* 

«»  position  of  the  Coart,  before  lAiej  wouM  be  suffered 

<^  to  diirturb  the  heirs  of  Mbmithn  whose  legal  tMe 

M  had  bees  accompanined  by  a  long  possessimi-^^td  a 

^fidr  title  was  not  made  out  in  this  case;  for,  amongst 

<*  other  objections  to  the  plaintiff'  claim,  ther6  was  no 

«*  evidence  of  an  JBnlry  to  support  the  Grant  to  Patton^t 

f^  executors;  and  an  entry  was  as  necessary,  in  1753,  to 

«  jttflAify  a  survey  and  aathorise  a  ©rant,  as  it  has  been    ' 

M  since  the  Act  of  1779;  nor  ought  the  Court,  in  favour 

*•  oi  one  seeking  to  distort)  a  possessor  of  so  many  years, 

**  to  presmne  an  entiy,    without  some  circumstances 

M  other  than  lengfli  of  time  to  jtratify  ii;  much  less  ought 

««  it  be  presumed  against  circumstances. '  The   Court 

^  tfienlbre,  if  called  upon  by  iPs  duty  to  decide  this 

w  cause  finally  between  the  plaintiffs  and  the  heirs  of 

M  Hmmltan,  would  certainly  decide  it  against  the  plain- 

<<  tiife;  but  considering  them  as  coming  here,  under  their 

^  equitable  claim,  to  obtain  a  conveyance  from  the  other 

<«  ^fendants  tiie  representatives  of  Thompsotif  and  con- 

*'  mdering  a  Court  of  law  a  more  proper  tribunal  to  de- 

*f  cide  on  the  admissibility  of  the  depositions  afore^said, 

<«  and  on  the  identity  of  the  land,  the  Court,  dismissing 

^  tiie  Billy  witii  costs,  as  to  Hamilton's  heirs,  "wdll  retain 

«  it  against  tiie  other  defendants;  and,  when   they  arc 

^<  properly  before  the  Court,  will  decree  a  conveyance 

^«  against  them,  unless  they  can  gainsay  the  plaintiffs' 

<<  ekum;  and  will  then  leave  the  plaintiffs  at  liberty,  if 

*«  they  choose  it,  to  pursue  their  remedy  at  law  against 

«<  the'  heirs  of  said  Bamiltan.^ 

Vhe  decree  therefore  was,  that  the  Bill  be  dismissed 
as  against  Bamltim^s  heirs,  with  costs;  but  without  pre- 
jtBMoe  to  any  suit  at  law  which  the  plaintiffs  might  thei^. 
after  institute  against  them  for  the  recovery  of  the  land 
in  controversy: — ^from  which  decree  the  plaintiffs  ap^ 
peided* 


4&t  ehtpreme  €kmrt  $f  JppMs*. 

jAWAmr^       PPIcfcAom  for  the  appellants. 

^^^i^      Leigh  fiw  Ibe  appellees. 
Boyd  &  Wife     The  foUowing  was  the  Covri's  opinion. 

HAn^  ,  T%e  Court  is  of  opinion  Aal  there  is  error  in  the  Dc- 
bein.  cree  dismissing  the  Bill  in  this  case  as  to  the  heirs  of  Ann- 
jffofi* — irnif  because  such  decree  woald  not  be  binding  on 
Mmei  Th&mpmm  the  co-devisee  of  the  femde  plaintiV; 
until  he  was  before  the  Court;  and,  seoon^^beoniBe  the 
noR-prodnction  of  the  Entrf  m  this  case,  was  not  a  snf- 
ftcient  ground  whereon  to  revise  the  aid  of  the  Conrt,  if 
it  had  appeared  that  tlie  Land  in  controversy  was  cover- 
ed by  the  patmt  under  which  the  appdlants  claim;  whidi 
ought  to  have  been  enqpiired  into  1^  an  issue  direcieJ  tor 
that  purpose.  With  respect  to  the  depositions  of  the  wit^ 
nesses  JWfriis  and  JDempHiff  the  Court  gives  no  opinion  at 
presentf  in  as  biu<A  as  tdbe  case  may  be  changed  in  tlie 
Court  of  law  before  whom  the  issue  may  be  tried. 

The  Decree  is  therefofie  reversed,  with  cos^  and  the 
cause  remanded,  to  be  proceeded  in;  toalbial  decree,  agree- 
ably to  the  above  principles. 


Decided, 

janu^^uth  Jackson  agWMt  Webster. 

1.  A  plem  '  IN  an  action  of  Debt  upon  a  si«gie  liiliunder  seal,  in 
/besought the  County  Court  of  Harrison,  the  defendant  ttqiAot 
mg^ne]^toJacfctaii,ontlie21stday  of  June  1816,  pleaded  pafmm// 
b^rtheCouit,  whereupon  the  oAce  judgment  waa  set  aside;  tbe  deite-^ 
^J^^  ^^  ration  having  been  filed  in  March  preceding.  On  tbo 
defendant  20th  of  J^Torpember  following,  tbe  canoe  being  called  for 
j^^l^^<^  trial,  a  motion  was  made  by  Jus  Counsel  for  leav«  to  file 
pagmentf  cB-ihe  plea  of  tum  estfactumf  with  an  affidavitf  thereto  na-- 
if^^il'^nexed,  tiiat  tlie  said  plea  was  true  ''  to  Uiebes^t  ^  ik^dt^ 


cir- 
dUDftancet  ahewiBg  it  is  not  intended  for  the  purpose  of  delay. 

2.  The  aflidsvit  to  the  plea,  of  non  eat  factum^  is  not  rendered  defective  by  in- 
•erUoc:  the  words*  **f$hebe9t  rftke  defen4an^9  krmwledge  and  beUtf.^ 

3.  No  num  can  be  required  tm  swear  p99itively,  (if  at  all,)  to  U^  inftrmce^ 
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^ftniamPB  kmnekdge  smi  hdii(fr  it  tpptMiic  thfll  ttie  ^^^^^ 
pbuntif  8  Counsel  had  Botioe  of  this  molMM  on  the  8ft- 


turday  before  the  November  term  conmencod;  and  it 
Uk^wke  apfearing  (being  admitted  by  both  partlMf)  ^J^^ 
thaty  at  the  Ja^iMTt  term^  a  motion  waa  made  for  the  ad- 
mission of  the  same  plea,  but  was  refiised  by  the  Ckmr^ 
ufon  the  ground  that  the  plaip^tiflTs  Attorney  waa  thw 
abeont  upon  public  hnsiness^  the  i^aintiff  being  in  Comrt^ 
and  making  the  objection  in  proper  persoK<*-to  the  ad- 
miaaion  of  the  said  plea  at  the  November  Term  the  plain* 
tiff  objected;  which  olyection  the  Court  swatainwl,  and 
v^ected  the  plea;  whevenpcm,  flm  ddbndant  flkda  bill  of 
oaceytionsy  starting  tb^pe  facts»  and  setting  forth  the  plea 
and  affidavit  iu  hmc  ver^ 

A  verdict  was  found  for  the  plaintiff  npmi  the 
^wioosly  joined;  and  judgment  was  accordingly 
dea*ed;  which  being  affirmed  by  the  Superior  Court»  the 
ddendant  appealed  to  this  Court* 

Ixigh  for  the  appellant 

JFickham  for  the  appellee. 

The  following  was  the  Court's  Opinion,  delivered  by 
Judge  RoAHB. 

The  plea  of  fum  estfadum  offered  to  the  County  Coart, 
being  one  which  goes  to  the  meritSt  ought,  in  the  opinion 
of  this  Court,  to  have  been  received.  It  ought  to  have 
been  received  for  the  farther  reason,  that  it  was  not  oflbr- 
od  for  the  purpose  of  delay.  It  is  not  only  verified  by 
Uie  oalfa  of  the  appellant,  but  was  oflbred  at  atime  when 
a  continuance  was  already  certain,  in  consequence  of  the 
absence  of  the  appellee's  Counsel.  Nor  is  the  objection 
to  the  affidavit,  arising  from  the  insertion  of  flie  words, 
Wiethe  hestoflds  hwwledge  and  bdief,'^  sufficient  to  ex- 
dode  the  plea.  It  is  true  the  affidavit  must  be  positive, 
as  toifae  ^cts  contained  in  the  plea,  or  on  which  it  is 
faimded;  but  these  words  do  not  render  it  otiierwise, 
when  taken  in  relation  to  facts  resting  on  the  knowledge 
ot  the  party.  They  may  possibly  have  been  inserted  In 
tfiia  case,  in  referraioee  to  the  conclusion  of  law  involTed 
in  fte  averment  that  the  bill  in  question  ^Ms  not  his 


OmM*'  wi»  Umt  are  Mt  impm^^  taiBertod.     No 
flMUi  cm  be  requred  to  swear  piviMwIy,  (if  at  all,)  to  le- 

We  mpeotofMon,  that  mp  Aet  re^oiriiii;  the  omfli  in 
<%«e8iient  wUle  it  need  not  work  a  change  in  ike  fomn 
«f  ]^eading^  may  be  «atMified  bj  an  aflMaTit  atailng  and 
Yerifyingtbe/ci^  only,  whieh  are  relied  m^  We  ttHMt 
Jnake  this  oonetruetion  in  euberdiaation  te  the  |tt«idl^ 
aferemid.  But^  in  the  case  before  us,  niiie  jiir  tMlSe  iwa 
ipjlwtvr*  The'  the  party  may  have  gone  farther  than 
was  neoeesary»  in  swearing  to  the  conelasien  of  the  law 
also,  the  /acts  are  sofllciently  reriied.  Hie  same  oaAh 
whidh  ap[riies  to  tbeee  conciusmis,  applies  «leo  to  the 
&cts  on  which  they  are  predioatod. 

We  are  tbcvefore  of  opinion  that  both  jndgmento  sbonM 
te  rsYersed,  and  the  plea  in  question  admitted. 


j^^^^^^^   Cocke  against  tJpshaw,  and  Pritchett  exe- 

Jan    18th»  CUtOF  of  Bumett 

1820. 

i.Lteem$,  'I'HE  object  of  the  Bill  in  tins  case,  filed  by  the  19- 
Aat  a  BiU  in  pellant,  in  the  Superior  Coiurt  of  Chancery  (br  the  Rldh- 
^^iies^o  inond  District,  was  to  sobject  the  estate  of  Jerenviah  Bur- 
•ubjectthe  ,^5^^  unadministered  by  PHtcheft  his  executor,  to  the  pay- 

csUte  of  a  •  ''  ^  r  </ 

§ecret  part-  ment  of  a  debt  for  goods  sold  by  the  Complainant  to 
^^^'^^Zfivjf  Upskaw,  who  afterwards  became  insolvent  and 
ment  of  a     absconded. 

^^^ly  The  Complainant  alledged  that  UpMhaw  induced  him 
the  ostenii-  to  let  him  have  the  goods,  by  prododng  a  letter  of  creAt 
of^t^^firm."^  which  the  names  ef  Jiaremiah  Bumett  and  of  two  wift- 
QC^SeefToi-iieases,  were  subscribed:  which  order  was  afterwards  de- 
nerthip,  ckred  by  the  said  Burnett^  and  both  the  pretended  wil- 
?6S.^  ^  ^  nessee,  to  be  a  fiM«ery$  butthat,  in£ict«  tbasasi  BmtmtU 
was  a  secrd  jwrtner  in  tarie  with  toe  said  I^^sAovr,  in 
caM,  ifthe^^  whose  naoM  saly  the  bosiness  was  carried  on$  Bwnttt 
fkctofthe 

aecret  partnership  be  doubtful  on  the  testimony,  the  Court  should  direct  an  isae 
to  ascertain  it. 


Ill  the  MA  remr  ^  the  nmmmmmUh. 


4U 


^htimgwiUimgto  bsbeneCM  by  thegua^lRit  Mftte  Jiwwt» 
«  be  lUUe  for  al^  of  the  l«r— '*  *^- 


FrikhetfB  Answer  denied  tho  secret  ptrtaertbip  cbarg*-  c)Mk# 
•d  in  the  bill*  Sundry  depositaoiis  were  takm  on  botb  ^j^^'  ^ 
•«Mee;  akewiwf  eenfeeaians  and  denials,  by  BmrmMi,  otipSS^mkiex- 
^iH^hpartneivbtp*  on  varioiis  occasions*  ^^^^ 

-  Chancellor  Tjinon  dismissed  the  BilU  with  costs; 
wrhspeupow  the  plaintiff  appealed. 
Tbefirilowinff  was  this  Court's  Opinion* 
The  Ceart,  iombiing^  upon  the  testimony,  whether  it 
is  not  |»oved  in  the  cause  that  the  intestate  Burnett  was 
a  secret  partner  with  the  appellee  Dp$haw  at  the  time  of 
the  transaction  in  question^  is  of  opinion  that  the  Decree 
is  erroneous,  in  dismissini;  the  biU,  instead  of  causing 
this  lact  to  be  decided  by  an  issue  directed  for  Aat  pur- 
pose. The  Decree  is  therefore  rerersed  with  costs,  and 
the  cause  remanded  to  be  proceeded  in  pursuant  to  the 
principles  of  this  decree. 


M^ Alexander  against  Harris. 


Bedded, 

Jan.l9tli, 

189a 

THIS  was  an  action  of  slander  by  the  appellee  against    i.  in  ^  |^. 
the  appellant  in  the  Superior  Court  of  Nelson  County;  tion  for 
the  words  charged  being,  that  *«  the  plaintiff  was  a  rogue,  JrS5,£i- 
"  and  had  stolen  the  defendant's  sheep.**  ^uncce  of 

At  the  trial,  on  the  plea  of  rwt  guilty ,  the  plaintiff,  hay-  JlitaSouit. 
iiig  proved  the  substance  of  the  words  imputed  to  the  de-  -JJ^g J^* 
fendant  as  slanderous,  the  defendant  moved  the  Court  to  is  not  admie- 

nble,  in  mi- 
tigation of 
damegcs,  on  the  plea  of  not  guilty. 

3.  Proof  of  parol  declaratioiit  by  the  defeiidant»  afier  the  tnttUuUom  of  the  tmtfir 
$Umd^t  that  he  did  not  mean  to  charge  the  plaintiff  with  the  crime  aUedged  by  the 
jkui^eTOWWordi,  orthstthewordt  were  ipoken  in  heat  of  paaiMMV  it  not  admii- 
«ihAe  in  hia  favour. 

.  3l  The  defesdant  in  the  action  of  ^nder,  it  not  to  be  permittied  to  prore  the 
general  character  ot  the  plaintiff  as  an  insulting,  provoking  and  quarrelsome  man; 
nor  that,  before  the  speaking  of  the  slanderous  words  the  plaiiitiflr  was  in  the  habit 
of  vilifying,  insulting  and  provoking,  him  and  his  family. 
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4W  ^^aft^meCmiBfJfypiok. 

^A^««»  be  permittod  to  prove  certain  fftCts  and  ^ht^wmmmb, 
..^^^^^^  ffi^asamoiiitliti^toactea/pmfofthephii^^ 
iTAknM-  a  complete  justificatioii  of  tb^  defimdmt,  but  as  Atminf 
^^  m  prwbabU  ground  of  9u$pichfh  in  mUigatimi  if  dmnagt^ 
MmoAh  He  also  iDored  the  Court  to  be  permitted  to  prove,  fat 
mitigation  of  damages,  by  Richard  Bwrch  one  of  tbe  piaim- 
tUPs  witnesses,  that,  at  a  sHbseqmmt  time,  aflmr  tiia 
speaking  of  the  words,  and  after  Mm  smit  was  irorngki, 
the  defendant,  in  another  conversation  on  the  same  suli- 
Ject,  had  expressed  his  concern,  to  tiie  said  witness,  for 
what  he  had  said;  stating  tliat  the  words  had  escaped 
him  in  heat  of  passion,  and  woald  not  hare  been  spoken 
by  him  in  a  composed  and  deliberate  state  of  mind,  nmi 
that  he  did  not  mean  to  charge  the  plaintiff  with  having 
stolen  his  sheep  and  altered  the  marks.  It  appearing  to 
the  Coart  that  tliis  suit  was  brought  on  the  day  of  spenk- 
ing  the  words  proved  by  the  witness  Bureh,  the  defend- 
ant tlien  moved  the  Court  to  be  permitted  to  prove,  by 
oflier  respectable  witnesses,  that,  after  the  bringing  of  tke 
ml,  he  had,  publickly  and  at  various  times,  assertDd 
that  he  did  not  mean  to  charge  the  plaintiff  with  having 
actually  stolen  his  sheep,  and  eocpUnmd  ki$nsdfif  staKng 
Hie  drcum$tance8  aforesaid;  and  that  the  defendant  had 
farther  satd,  after  tAe  bringing  of  the  sutt,  that  at  any 
time  when  he  had  charged  the  plaintiff  with  stealing  shei^ 
and  altering  the  mar|c,  he  was  excited  to  heat  and  pas- 
sion by  the  insults  and  provocations  of  the  plaintiff.* — 
This  evidence  the  defendant  also  oflfered,  to  go  to  the 
Jury,  as  another  circumstance  in  mitigation  of  damages. 
He  also  moved  the  Court  to  be  permitted  to  prove  tiie 
general  character  of  the  plaintiff,  as  an  insulMngf  frtnek- 
ing  and  qaarrdsome  man;  and  that,  before  tbe  speakfaig 
of  the  words  imputed  to  the  defendant,  the  irfafaitiff  was 
in  the  habit  of  vilifying,  insulting  and  provoking  the  d«> 
fendant  and  his  family.  But  the  Court,  was  of  opinion 
that  all  the  said  evidence  was  inadmissible^  whereopoii, 
he  filed  a  bill  of  exceptions,  and,  a  verdict  being  femri, 
and  judgment  rendered,  against  him>  i^ppealed  to  tins 
Court 
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Xd^ykfcrlbe  qipdlant,  sobmittod  the  quegtiiMiirlM*  ^^^^^ 
iktv  circiimslaiioes  of  jiMjncumy  not  amoontiiig  to  justi-   ..^^^^.^^ 
Acation»  be  not  adniMiUe  in  mHij^tion  of  damages;  re*  irAtenn. 
Ibninfir  to    Mr.   9Fichham*$  ar^ment  in  the  cafe  of      ^^ 
ChetOwood  v.  Mufts  9  Mnttf.  16,  and  ES^ekeU  y.  FttUer     hu^ 
there  cited. 

Procrf  that  the  words  ^iPere  uttered  in  heat  of  pastim, 
and  afterwards  retracted^,  is  clearly  admissible  bj  wagr 
«f  mitigation.  In  BneUger  v.  SA^tty,  2  iS«p«  Al  P.  5M, 
repetUian  of  the  slander*  proving  the  defimdant^s  ill-will 
towards  the  plaintiff^  may  be  given  in  evidence  by  wagr 
of  aggravation.  Ex  Con$eq%i£ntU  therefore,  the  defend- 
ant may  give  retradion  in  evidencCf  by  way  of  mitiga- 

tiOO. 

Jnchelas  contra*  The  defendant  pleaded  not  guUtfi; 
yet  offered  in  evidence  a  long  string  of  circumstances 
tending  to  fix  the  imputation  on  the  plaintiff.  Such  a 
proceeding  is  altogether  inadmissible: — it  is  not  only 
against  policy  and  justicCf  but  would  injure  the  plaintiff 
by  entrapping  him;  for»  if  the  defendant  had  any  facts 
to  justify  him,  he  ought  to  plead  them,  in  order  to  ap- 
prise the  plaintiff  of  the  nature  of  the  evidence  intended 
to  be  offered.  Whether  tlie  circumstances,  tending  to 
prove  the  guilt  of  the  plaintiff,  are  strong,  or  weak, 
makes  no  difference.  It  would  be  a  strange  rule  that 
weak  evidence  should  be  admitted,  and  ^troi^  excluded. 

In  Cheatwood  v.  Jdayo^  my  friend  Mr.  l^h  argued 
this  case  very  ably,   and  shewed  that  the  authority  of 
MCnobell  v.  FuUer  was  overruled.    The  point  has  been 
solemnly  decided  in  England.faJ     It  was  decided  in    (a)  MuU, 
Cheatwood  v.  Mayo,  for  this  Court  affirmed  the  Judg-  sQsfp^tt 
ment*  which  could  not  have  been  done  without  deciding  •»  Evidence, 

^^  ^^  139'  WittfUx 

that  the  evidenoe  offered  by  the  defendant  was  inadmissi-  24, 'smUh7. 
Ue.    That  case  and  this  are  perfectly  analogous.  ^^^^^''''^ 

The  oth^  evidence  off(N^  is  equally  liable  to  objec-pi.  ^Ben-* 
tion.    It  was  proposed  to  prove  declarations  by  the  ^^^'J^ST' 
fondant  after  the  $mt  had  been  branght»    Such  deckra- ]^,  zm. 
tions  are  not  admissible  in  his  own  favour.    The  only  i2J^^' 
safe  rule  is,  that  declarations  made  at  the  time  of  speak- 
ing the  slanderotm  words,  may  be  proved;  for  they  arc 
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i^^^^f  pftrt  of  Ae  fact,  and  essential  to  ttie  understatidbig  cfit; 
^^^^^^^.^^  but  it  would  be  a  novel  and  dang<eh>ii8  principto  to  al- 
ituuesm-  low  declarations,  at  a  different  time,  especially^  after  Ae 
**^^       institution  of  the  suit,  to  be  i5lven  in  evidence.    If  Om 
HnriK.     could  be  done,  a  man,  after  slandering  another,  mi^ht, 
in  every  case,  protect  himself  from  punishment,  by  his 
own  pretended  declarations  of  the  absence  of   malig- 
nant motive*    He  c^lls  the  plaintiff  a  rogue,  and  tbea 
wants  to  say  he  did  not  mean  to  impute  to  him   any 
blame.    If  he  said  so,  believing  him  innocent,  be  was 
more  criminal  than  if  he  had  said  it  thinking  him  guilty, 
though  in  fact  there  was  no  foundation  for  the  charge. 

Perhaps,  where  the  plaintiff  actually  goes  into  circum* 
stances  of  aggravation,  the  defendant  may  prove  declar- 
tions  at  other  times  in  mitigation: — but  it  does  tiot  fol- 
low that  the  latter  may  be  done  in  every  case,  because 
the  plaintiff  mt^A^  prove  circumstances  of  aggravation, 
though  he  does  not  attempt  it. 

The  defendant  moreover  wished  to  prove  the  plaintiff 
a  quarrelsome  man,  &c.  This  also  was  improper: — Ist* 
because  it  was  calculated  to  ensnare  the  plaintiff,  by  in- 
troducing an  inquiry  not  involved  in  the  issue  joined: — 
2dly,  beccause  such  a  course  leads  to  mischievous  investi- 
gations, and  embraces  the  whole  conduct  of  the  parties 
to  each  other  for  years.  Nor  is  the  plaintiff^s  being  quar- 
relsome and  insulting,  any  justification  of  the  defendant 
for  charging  him  with  a  specific  crime  of  which  he  was 
not  guilty.  And,  as  to  tiie  plaintiff's  vilifying  him  and 
his  family,  the  law  was  open  to  him  for  redress.  He  bad 
no  right  to  set  off  one  slander,  by  another,  imputing  pos- 
sibly a  more  atrocious  crime.  It  would  be  productive  of 
ibe  worst  consequences  to  allow  such  a  latitude  of  evi- 
dence. Ev^7  tiling  that  happened  at  the  Hme,  is  ad* 
missible:  it  is  part  of  tiie  res  gesta:  but  tiie  defeadant 
can  not  go  into  the  transactions  of  the  whole  lives  of 

SJl.  **^  Leigh  in  reply.  In  trespasn  for  taking  away  a  slave, 
may  not  the  defendant  acknowledge  that  he  iwsk  }dm 
under  a  mistaken  impression  of  his  being  his  property, 
and  return  him?    Would  a  Jury  give  tiie  same  vindic- 
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aa  if  he  still  detained  the  slave?  Why  then   ^^^^ 
lAaaM  not  the  rule  he  similar  in  cases  of  slander?  If  an 
aeknawledi^ent  in  writing  be  admissible  in  miti^tion» 
wliy  not  proof  of  a  verbal  acknowledgment? 

Certainly,  slander  retraUed^  ought  not  to  be  punished 
9m  severe^  as  slander  persisted  in. 

Bt  TfiTB  CovRT,  the  Judgment  was  affirmed. 


Decided^ 

Robertson  against  Depriest  ^is^* 

THIS  was  an  action  otassumpsiU  in  the  County  Court    ^^Jl^^' 
of  Nottoway,  for  sundries  sold  and  delivei-cd.    At  the  tes^ony  oC 
trial  of  the  cause,  on  the  plea  ofTwn  assumpsit^  the  plain-  ^^J^!^^ 
ttff  John  J.  Robertson  introduced   several  witnesses  to  prove  the 
prove  the  various  items  in  liis  account*    The  defendant's  pontiff's  ^ 
counsel  objected  to  the  introduction  of  this  evidence;  on  **^'™*» 
the  ground,  that,  in  an  action  of  debt  some  time  before  be^cluded: 
determined  between  the  same  parties,  one  of  those  wit-  fr^™  ^^ 
Yiesses  had  been  examined  touching  the  same  items  claim-  thegrouiHi' 
ed  by  the  plaintiff,  to  repel   or  set  off  the  credits  then  ^'  '^^^ 
claimed  by  the  defendant,  although  this  suit  was  at  that  debt  be- 
dme  pending.    And  this  objection  was  sustained  by  the  ^^een  the 
€7ourt,4nd  the  testimony  accordingly  excluded;  to  which  (the  record  9/ 
opinion  the  plaintiff  filed  a  Bill  of  exceptions.    Verdict  JJI^^^J^mu-- 
and  judgment  for  the  defendant.  ted,)  deter- 

The  Superior  Court  of  law  granted  a  supersedeas  to  this  H^^^e'^^i. 
judgment,  but  afterwards  aflb*med  it;  whereupon,  thedency  ofthe 
ptafotlffappealed.  ^^^^ 

The  following  was  the  opinion  of  this  Court.  one  of  those. 

witnesBes 

The  Court  is  of  opinion  that  the  judgment  of  the  ^as  exunin- 

County  Court  is  erroneous  in  this,  that  it  was  irregular  to  ^  touching ' 

reject  the  witnesses  offered  on  the  part  of  the  appellant  items  claim. 

OB  the  ground  that  ttie  items  which  they  vrea^e  brought  to  ^^^^^ 

support,  had  been  decided  on  in  a  former  suit  between  repel  or  set- 

the  same  parties,  the  record  in  which  suit  wha  no  how  ex-  ^^'^^^' 

klhited  fo  the  Court.  cbumed  by 

^  the  defend- 

ant. 
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Both  jttd  j^^ments  are  therefore,  removed  wilk  corta^  and 
tbe  cause  is  remaaded  for  a  new  trial  to  be  bwl  bet vee» 
the  parties. 


j^S^,  Self's  administrator  against  Tune. 

1820. 

IN  an  action  of  detinue  for  several  slaves,  in  the  Supc- 
dated  iQ  rior  Court  of  Richmond  County,  (wherein  Selps  admin- 
^kv  *  ^were"  *^'^^^^'  ^'^*^  plaintiff  and  Lewis  Tune  defendant,)  a  spe- 
ffiven  to  a  cial  verdict  was  found,  upon  which  the  Court  was  of 
Ae^onor^^  opinion  that  the  law  was  for  the  defendant,  and  judg- 
and  her  bus-  ment  was  entered  accordin.i^ly.  To  this  Judgment 
A^nt/^i^Sv^he  plaintiff  obtained  a  \\Tit  of  Supersedeas;  stating  ia 

natural  Uvea,  ]y\^  petition,  that  the  main,  if  not  the  only  question 
or  that  of  the    „  ,         .      ^,  j      i  i.  ^  ^  ,. 

longest  liver  >f  law  m  the  case,  arose  on  a  deed  from  Leasure  HaU 
of  them;and,^^  FFi/ttrim  and  Mary  Baileyf  granting  them  certain 
cease  of  slaves;  (from  whom  the  slaves  in  the  declaration  men- 
Se^id'^'  tioned  were  descended;)  and  that  question  was,  whc- 
slaves  and  ther,  by  virtue  of  that  deed,  they  took  an  absolute  estate 
to^be"equd-  *"  ^^^  slaves  tliereby  granted;  or  whether  the  executory 
ly  divided  a-  donation,  that,  for  want  of  heirs  of  the  body  of  the  said 
^^o£  ^Jfory  Bailey ,  the  said  slaves,  with  their  future  inereasCf 
hodyt  and,  in  should  all  return  and  be  equally  divided  between  the 
•^cA^heira,  grantoi-'s  son  and  daughter  Jerenaah  HaU  and  .Snme  LetDis, 
to  return  to  the  use  and  beho(rf  of  the  said  Jeremiah  and  Jmmf 
^ded  equal' tf^^  ^^  ^"^  assigus  forevcr,  was  a  valid  executory 
ftf*^*?**^^^  limitation  over,  of  the  said  slaves  and  their  increase,  or 

donor  9  ton 

and  other  Hotf — The  petitioner  was  advised,  that,  if  WUtiam  and 
^f'^^ro^Miry  BaOey  took  by  the  said  deed  an  absolute  estate  in 
and  aatiffM  the  slaves,  the  law  on  the  special  verdict  was  for  him, 
viriuirof  thu  *"^  *^®  judgment  erroneous;  if,  on  the  contrary,  ttie  ex- 
deed,  the  ecutory  limitation  was  valid,  the  law  was  for  tbe  defen- 
donee  took  <^t.    He  contended,  that  WiWam  and  Mary  Bailey  did 

an  estate     fg^jg^^  gn  absolute  estate  in  the  said  slaves  and  tlierr  in- 

fbr&/<?  only; 

the  words  «*  heiro  of  her  hody^**  coupled  with  the  words,  "  equaOg  to  be  dividedhe- 
tween  thentf*'  being  to  be  construed  not  a9  words  of  limitationy  but  of  purchmtt  dca- 
«rU>iDg  the  persona  intended  to  take< 
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epeaae;  tiiatlkey  took  by  tiie  deed  an  estttte  intailspe-  ^^'T^^* 
cial»  whidi  was  tantamount  to  an  absohite  estate,  because  ,,.^^..^^.1^ 
liie  executory  remainder,  limited  on  the  estate  tail,  and  selTs  ad. 
intended  to  supplant  it,  was  limited  on  too  remote  a  con-  n"""***^®' 
tingencj;  namely,  the  failure  of  issue  of  the  body  of  the      Tune. 
said  Marji  Bailey;  that  this  case  presents  not  a  single 
circumstance  to  tie  up  the  contingency,  and  restrain  it 
within  the  reasonable  bounds  prescribed  by  the  rules  of 
law  for  restraint  and  prevention  of  perpetuities,  unless  it 
be  the  equal  division  of  the  said  slaves,  between  the  exec- 
utory grantees,  directed  by  the  deed,  from  which  possi- 
bly the  Court  miglit  have  inferred,  that  the  executory 
donation  was  intended  as  a  personal  benefit  to  them,  and, 
therefore,  that  an  unlimited  failure  of  issue  of  the  body 
of  the  first  taker  was  not  intended;  but  that  circumstance 
was  not  suflElcient  to  restrain  the  generality  of  the  con- 
tingency, even  if  it  did  evince  tliat  a  personal  benefit 
was  intended  for  the  executory  grantees;  but  no  such 
personal  benefit  appeared  to  have  been  intended;  for  not 
the  slaves  only,  but  their  increase  also  were  limited  over^ 
and  the  limitation  was  not  to  the  executive  grantees  only^ 
but  to  them,  their  heirs  and  assigns  Jarever. 

Leigh  for  the  plaintiff  in  error. 

Stanard  for  the  defendant. 

Judge  Roane  pronounced  the  Court's  opinion. 

The  appellant  in  this  case  claims  under  Miary  BaUey; 
and  the  validity  of  her  title  depends  upon  the  construc- 
tion of  a  Deed  of  August  4tli,  1769,  made  by  Leasure 
HalU  That  Deed  gives  five  slaves,  from  whom  the  slaves 
in  question  are  descended,  to  his  d^ghter  Miry  Bailey 
and  her  husband  Wxiliam  Bailey^  for  and  during  ikehr 
natural  lives,  or  that  of  the  longest  liver  of  them;  and, 
after  the  decease  of  them  both,  for  the  said  negroes  and 
their  increase  to  be  equally  divided  among  Mary  BaUey*$ 
heirs  of  her  body;  and,  in  default  of  such  heirs,  for  the 
said  negroes  and  their  increase  to  return  and  be  divided 
equally  between  his  son  Jeremiah  and  daughter  JnnCf 
and  their  ketrs  and  aFsie^ns  forever.  If  these  words, 
<<  heirs  of  her  body,^  had  stood  alone,  in  the  limitation 
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jAinrABf  ,   tiler  the  death  of  Maty  Boitey  and  her  husbaiidt  we  are 
^^^'     ef  opinion  tiiat  her  title  would  have  been  absolute,  as,  in 
Selfs  ad-   ^^^  ^^^^^^s  ^^  would  have  been  considered  words  of  li- 
misistrator  mitatioii:— *but  the  addition  of  the  words,  «« tqHoUff  to  ke 
Twne.     divided**  between  them,  compels  us  to  construe  them   as 
words  of  purchase,  and  as  a  description  of  the  perBOM 
who  were  to  take.    Nor  is  this  idea  varied  by  the   liod- 
tatiott  over,    "  in  default  of  sudi  heirs'':-«*tkat  word 
«<  sucli.**  being  a  relative  term,  and  in  like  manner  quali- 
fying tiic  meaning  of  **  *«>«,'*  as  aforesaid.  Mary  ifto* 
ley  had  therefore  oidy  an  estate  for  life,  and,  as  the  ap- 
pellant has  consequently  shewn  no  title,  the  judgment 
for  tlie  appellee  must  be  affiinued. 


Decided,   Qreenliow's  administratrix  and  heirs  against 
^"^8^^  Harris  and  others. 

of  Bank  *  THE  question  in  this  case  was,  whether  certain  Deeds 
*  kT^  **  of  Trust  conveying  real  estate,  executed  by  Doctor  James 
price,  is  not  Greenhow,  (late  of  the  City  of  Richmond,)  for  the  bene- 
U^thTob^'fitof  Shdtan  soii  Barris,  and  of  CharUs  Smith,  were 
jcct  be  to     usurious  or  not« 

bomw  money 
atmorethjui 

tere«t,  mud  not  to  purchase  stock,  and  the  price  of  the  stock  be  g^uated  as  a 
device  to  effect  that  object;  or  there  be  a  combination  between  the  seUer  of  tbe 
atock  on  credit,  and  a  person  to  whom  the  buyer  sells  it/or  caoh;  in  eiihep  of  whidi 
casesi  the  transaction  oecomes  usurious. 

2.  If  it  be  alledged,  in  a  Bill  of  Injunction  to  prevent  a  sale  tinker  certalk  ^e3t 
of  trust,  that  a  previous  loan  was  usuriously  made,  upon  a  note  at  twelve  months 
aecured  by  aaother  Deed;  andtliat  one  of  the  deeds  i^ioresaid  was  made  onJj  asm 
kind  of  indulgence  on  that  note,  and  to  close  some  oiIk  r  trartSHicuon^^  of  the  like 
nature;  and  the  dafendaat,  by  his  Answer,  deny  all  dmrtccii  oi  Uijut.  and  Jtver  tbat 
he  made  no  loan,  but  bougfU  the  note  fairly  in  the  inarfcct*  witbom  knowing  Uie 
consideration  for  which  it  was  given,  (setting  forth  at  wliar  price,)  upon  candtoin 
that  « the  holder^  would  get  it  secured,  which  was  done:  ihtu  r.  htui  Img  »*««  teat 
diacharged,andhadno  connection  -with  the  deeds  of  tnmt  tnjoinfdi  it  tn^  ihat  the 
Injunction,  being  unsupported  by  evidence  on  the  pan  of  the  plamtifi;  ougluio 
4>e  dissolved;  notwithsUnding  the  defendant  evad^f  Oiaclosin^  Uic  namo  of  the 
holder  of  whom  he  bought  the  note  at  a  large  discount. 

3  A  charge  of  Usury  being  explicitly  denied  by  the  defendant's  Answer,  Hie 
plamtiff  has  not  a  right  to  an  order  requiring  him  to  produce  his  books  and  papers 
£)r  the  purpose  of  establishing  such  charge. 
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Tbre0  BiUs  svcceBarvelr,  (tbe  two  last  unendatoiy  of  .^*^^9 
the  first,)  were  filed  by  tbe  appdUants  in  the  Superw  v^^^v^ 
Court  of  Cbancery  for  tbe  Richmoiid  Districtr  for  In-  Oneidiow'f 
junctions  to  prevent  the  trustees  from  proceeding  to  sell  ^[j^SSSi 
the  property  conveyed  by  two  Deeds  in  favour  of  SheUou        ▼. 
and  Barri$9  for  26493,  and  $6900,  and  by  one  Deed  in  ^^[^,^ 
favour  of  Charles  8mHh  for  211,851  92  cents;  for  a  de- 
cree directing  the  said  usurious  Deeds,  together  with  the 
notes  and  bonds,  (to  secure  the  payment  of  which  the 
Deeds  were  given,)  to  be  surrendered  and  cancelled,*-*- 
and  for  general  relief. 

The  first  Bill  aliedged  that  the  Usury  was  publickly 
known,  and  the  plaintiffs  hoped  to  prove  it;  but  that  pro- 
bably the  defendants  would  attempt  to  elude  the  justice 
af  the  Court  by  pretending  to  have  sold  Stock  to  the  de- 
cedent; particularly  as  John  L.  Morris  was  a  director 
of  one  of  the  Banks. 

To  this  Bill,  John  L.  Harris  answered,  that,  as  acting 
partner  of  the  firm  of  SheWm  and  Harris,  he,  in  March 

1813,  sold  thirty  shares  in  the  Farmers'  Bank,  for  2409^, 
to  the  said  James  OreenhoWt  on  two  years  credit,  and 
took  his  bond  and  a  deed  of  trust  to  secure  payment  of 
the  money  without  interest;  that  the  sale  was  made  upon 
an  application  oSOreenhow  to  purchase;  and,  at  that  time, 
the  company  had  stock  to  a  large  amount;  that,  in  April 

1814,  Qreenfiow  offered  to  purchase  fifty  shares  more^ 
waA  this  defendant  sold  them  to  him  for  26900,  upon 
twelve  months  credit,  and  took  his  note  and  a  deed  of 
trust  for  the  same;  that,  at  this  time  also,  Shdton  and 
Marris  had  stock  to  a  much  greater  amount,  and  were 
willing  to  have  transferred  the  said  fifty  shares  imme- 
diately, but  Oreenhow  preferred  taking  their  note  for  de- 
livery thereof  upon  demand,  which,  seven  days  after- 
wards, was  presented  for  payment,  with  the  said  Qreen* 
kew^s  ^dorsement  to  Thomas  J^rvMf  and  MrvdPs  to 
Charles  Smith,  to  whom  the  said  shares  were  immediate- 
ly transfi^rred  by  Bhetton  and  Harris;  that  ttiere  was  no 

.  communication  fi>r  borromng  or  lending  at  either  of  the 
aaid  transactions;  that  fliese  are  all  the  claims  of  Shdton 
and  JSTorrts  against  the  said  Oreenhow;  but  tliey  had  a 
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jABTFABr*  former  note  of  his,  endorsed  by  Samud  Crreenhow,  and 

■  1820 

\^^..l^.  secured  by  deed  of  trust,  which  had  long  since  bcai 
Greenhov*8  wholly  paid  ofT  and  discharged,  and  had  no  connection  di- 
•ftdmi.iistra-  rectly  or  indirectly  with  the  two  sales  of  stock  aforesaid: 
V         that  stock  always  sells  higher  upon  credit,  tlian  for  cash, 
^oSenT^  on  fair  and  regular  sales  in  the  raariket  among  people  of 
good  credit,  and  without  any  communication  for  a  loan 
or  any  idea  of  usury  on  either  side;  that  GreenJunv,  at 
the  time  of  these  sales,  was  a  practising  physician,  bar- 
ing property  to  a  large  amount  in  possession,  and  this 
defendant  had  no  expectation  that  his  affairs  were  in  the 
embarrassed  condition  stated  in  the  Bill. 

The  Answer  of  Thmnas  Mrroell  (a  Broker,)  stated^ 
that,  in  March  1813,  Doctor  Greenhoiv  requested  him  to 
make  negotiations  for  him  to  a  considerable  amount;  and, 
accordingly  he  bought  thirty  shares  in  the  Farmers' 
Bank,  for  the  said  Greenliow^  of  Shelton  and  Harris^  at 
Si  33  46  per  share,  upon  two  years  credit;  twenty  of 
which  shares  were  afterwards  transferred  to  him,  wlio 
credited  Oreenhow  with  them,  at  gl 28  per  share:  tbatf 
in  April  1813,  he  bought  of  Charles  Smith  ninety  tliree 
shares  of  like  stock,  at  one  and.  two  years  credit,  for 
Oreenhow,  who  gave  his  bonds  for  5S5624  64,  and  86227 
28  cents,  for  the  same;  forty  of  w^hich  last  mentioned 
shares  were  transferred  to  him  to  be  sold  for  Chreenhcirv^ 
who  had  credit  for  them  on  his  books  at  Si 08  per  share: 
that,  in  April  1 814,  he  bought  of  Shdton  and  Harris  fifty 
shares  of  like  stock  for  S6900,  Inr  Greenhow^  who  gavt* 
his  note  and  a  deed  of  trust  to  secui^  payment  of  ttie 
money;  but  no  transfer  of  the  stock  was  tlirii  made,  as 
Oreenhow  did  not  wish  it,  but  chose  that  he,  Uie  i^e^tMin- 
dent,  should  sell  the  stock  for  money;  and  therefore  Iiv^ 
took  the  note  of  Shelton  and  MarriSf  to  transfer  on  tie- 
jnand;  which  note  Oreenhow  altei-wards  assigtiiMi  to  tlir 
B^Bd  respondent,  who  sold  thesharoB  for  gs^aoto  Vharim 
Smith,  to  whom  the  respondent  assigned  tlie  said  nate» 
and  Shelton  and  Harris  transferred  the  shares:  that  he 
transacted  business  as  broker  Ibr  Greenhaw  at  vartoiui 
times;  and^  at  the  time  of  thi-  transactions  afoin^said; 
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could  not  obtain  as  favourable  terms  for  him  from  any    Jakua»t, 
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other  person.  ^^-v-'^w^ 

Tue  Answer  of  Frederick  Harris  administrator   ofGreenhoW* 

Charles  Smith.    He  understood,  from  bis  intestate,  that  adonnifitrar 

trix  &.  heiw 
Cfreenhow^s  debt  was  contracted  for  Bank  Stock.    The        v. 

said  Smith  was  a  dealer  in  stock,  which  he  sometimes  ^^^^ 
tM>u|^t  for  cash,  and  sold  at  an  advance  upon  credit^  but 
he  'sometimes  lost  by  stock's  falling  below  the  cash  prices 
he  had  paid.  This  respondent  believed  the  transac- 
tions with  Qreenhaw  were  fair;  and  that  stock  could  not 
then  have  been  purchased,  upon  the  same  credit,  at  lower 
prices. 

The  plaintiffs  in  their  2d  Bill»  repeated  their  averment 
that  the  claims  of  the  defendants  were  founded  upon  ille- 
gal and  usurious  considerations,  and  said  they  were 
^<  iMfw  prepared  to  prove  the  facts  in  most  instances^  and 
^'  hoped,  by  having  sufficient  time  allowed  liiem,  to  be 
<<  able  to  prove  the  whole.'*  They  charged  that,  on  oi^ 
about  March  1813,  Shelton  and  Harris  loaned  22000  to 
I>«ct.  OreenhoWf  upon  his  note  for  22400  payable  at 
twelve  months  after  date,  endorsed  by  Samuel  Oreenhoiv, 
which  note  was  secured  by  a  Deed  of  Trust;  that  the  sales 
of  the  stock  were  merely  devices  to  cover  usurious  con- 
tracts, and  the  pretended  sale  of  fifty  shares  was  made 
only  as  a  kind  of  indulgence,  for  the  82400  note,  and 
to  close  some  other  transactions  of  the  like  nature;  that 
Shelton  and  Harris,  M\)rvell  and  Smith  were  usuriously 
combining  to  shift  the  same  stock  from  hand  to  hand;  that 
DO  such  stock  was  ever  transferred  to  the  said  Doct.  Oreen^ 
haw  by  the  said  Shelton  and  Harris  at  the  time  spoken  of, 
or  at  any  otlier  time;  that  Smith  transferred  43  shares 
onljf  instead  of  93;  and  had,  during  all  the  year  1813, 
but  73  shares,  as  appeared  by  a  Certificate  of  the  Cashier 
of  the  Farmers'  Bank. 

The  Answer  of  Thomas  J^l\jrvell  to  the  last  mentioned 
Bill^  referred  to,  and  insisted  upon,  his  former  Answer; 
averring  that  he  never  received  any  usurious  interest  of 
Ore^nhow;  that  he  bad  no  interest  in  any  of  the  contracts 
in  question;  and  believed  that  Chreenhew^s  transactions, 
witi&  Shelton  and  ITarrt*  and  Charles  Smith,  were  sepa- 
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^^^^t   rale  and  distuict;  tiiat  the  statements  in  his  answ^  ote- 

y^^.^^^  cerning  the  transfers  of  stock  were  true,  notwithstairf- 

s^reenhow^  ingtbe  Cashier's  certificate,  which  was  itself  erroneous, 

^^'^^'^^  as  would  appear  by  two  countervailing  and  explanatory 

certificates  of  the  same  Cashier,  tiiat  this  respondent 

^y^  knew  nothing  «f  the  number  of  Bank  shares  standinr  m 


^^^  n...^^  nothing  «f  the  number  of  Bank  shares  standing  i 
the  name  of  8mUh.  forther  than  the  last  mentioned  cer- 
tificates shewed:— that  Wilttam  Mrvell,  on  tiie  19th  of 
April  1818,  transferred  ten  bank  shares  to  Oreemhtnm, 
which  this  defendant  as  his  Attorney  transferred  to 
Smithf  who,  afterwards,  transferred  them  backte  Ortt9^ 
haw;  and  that  the  said  ten  shares,  added  to  the  83  men- 
tioned in  the  Cashier's  certificate,  made  np  the  93  ftv- 
nished  by  Smith  to  Chreenkow. 

The  Answer  of  SmiWs  administrator  referred  to  lua 
former  Answer,  and  averred  that  his  intestaite  nctnnUy 
transferred  93  shares;  as  appeared  by  two  entries  on  the 
decedent's  books,  which  were  all  that  he  found  relating 
to  the  subject;  that,  as  Smith  was  a  dealer  in  stocky  be 
might  without  fault  happen  to  sell  Oreenhtw  part  of  Hie 
«ame  stock  he  had  before  purchased  of  him;  it  being  of 
no  importance  to  the  purchaser  in  whose  name  it  stood^ 
if  be  got  it;  and  that  this  defendant  had  disooTeied  no 
document  proving  Usury. 

John  L.  Harrk  filed  an  Answer,  and  afterwards  an 
amended  Answer,  to  the  said  Bill,  in  which  (taken  to- 
gether,) he  repeated  the  allegations  in  his  An^pi^er  to  the 
first  Bill,  and  denied  that  M^ttm  and  JiMTiilail  «ffwa- 
Aov^  the  money  paid  for  the  Se400  note;  averring  that  be 
iouigM  the  note  fairiy  in  the  market  at  the  in4ce  of  SS9SI8 
6r  thereabouts,  upon  condition  tiiat  ^  the  heUer^  (^  nof 
'<  mtntiofdng  who  the  hMder  was^)  wonld  get  it  secnred; 
which  was  done;  that  that  note  had  long  since  been  dis- 
charged, and  liad  no  connection  with  the  $ak$  tf  siscfc; 
that  he  knew  not  the  coneideration  for  which  the  eaii  mete 
woi  given;  that  neither  of  the  notes,  given  on  the  said 
sales,  was  usurious,  or  foun^ted  upon  any  communication 
for  a  loan;  but  that  ShdUpn  and  iforrts  merely  wiriied  to 
eell  their  stock,  of  which  they  had  a  large  quantity,  and 
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jcouldy  on  the  same  credits,  hare  gotten  the  same  for  it^  JA«vAmT» 
from  persons  of  undoubted  solidity.  v^-n/'-^w^ 

The  third  Bill  stated,  that   Grcenhmo  employed  JVbr-  Greenhow"* 
ivell  to  raise  monty^  and  not  to  buy  stock;  that  Shelton  and  ^""^fSls 
JBsrrif,  and  Smith  all  knew  that  tlie  negotiations  were  un-        ▼« 
dertakiMi  for  usurious  purposes,  which,  as  to  Shelton  and  ^ 

MhrriSf  was  evidenced  by  their  refusing  to  take,  without 
liarther  security,  the  Sd400  note,  though  endorsed  by 
JSknmisel  OreenhoWf  and  by  their  evading  a  direct  answer 
to  the  charge  respecting  it  This  Bill  contained  also 
other  allegations  concerning  the  possession,  by  the  par- 
ties, of  the  several  parcels  of  stock  transferred,  the  ra- 
pidity of  the  transfers  from  one  to  another,  and  some 
conversations  between  Harris,  Smith  and  JSTorveUf  from 
which  the  complainants  inferred  usury,  and  a  fraudulent 
connection  and  combination  among  them  to  the  injury  <^ 
Oretnhow.  It  objected  to  tlie  former  answers  for  not 
stating  the  prices  per  share  at  which  Smith  sold  to  Chreenf 
haWf  but  only  that  the  latter  gave  his  notes  for  81 1,851 
94  cents,  for  the  supposed  93  shares.  The  2d,  &  dd 
Bills  both  demanded  the  production  of  the  books  and 
papers  of  the  defendants  before  a  Commissioner  of  the 
Court,  without  which  it  was  contended  the  true  nature 
of  the  transactions  could  not  be  fully  known,  and  a  (air 
mnd  1^^  settlement  of  the  accounts  between  the  parties 
be  made. 

The  answer  of  John  L.  Barris  to  the  dd  Bill,  denied 
that  the  sales  of  stock  made  by  him  to  the  said  Qreenhow 
mffr^  pretmdedf  or  a  shift  or  contrivance  to  cover  a  loan; 
repeating  his  averment  that  the  stock  was  absolutely 
sold  and  transferred.  <<  What  might  have  been  the  views 
**  ef  said  Greenhow  in  buying  the  stock,  or  what  might 
^f  have  passed  between  the  said  Oreenhow  and  his  the  said 
^  Oreenhatv^s  agent,  U  is  impossible  for  this  defendant  to 
^  say;  but  he  can  say,  and  does  aver,  tliat,  in  both  in- 
«<  stances,  the  application  was  made  to  him  not  for  a  loan, 
^  but  for  the  purchase  of  stock,  which  stock  was  then 
^<  held  by  SheUon  k  Harris.  This  defendant  had  no  con- 
.^<  cem  or  connection  with  J)rorveU  or  Smith  in  the  said 
^f  ^tock,  or  the  proceeds  thereof^  and  there  was  no  un^^^ 
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J**^^mT/  it  derstandingy  stipulation  or  agreement  between  him  aidl 
s^^^^^.^  "  the  said  Greeiihow  as  to  the  use  or  application  that  the 
Greenhow's  '^  said  Qreenhow  should  make  of  it: — he  had  a  right  to 
^T&ISSi  "  ^^  ^"^^^  ^^  pleased  witliit"   As  to  the  note  of  g2,40a, 
V.        this  answer  was  nearly  in  the  same  words  as  the  former^ 
^^^    still  failing  to  state  who  "  the  holder'^  was,  of  whom  that 
note  was  purchased.    The  charges  of  Usury  wer^  again 
expi'essly  denied.    The  respondent  said  that  bis  books* 
•r  the  books  of  Shelton  &  Harris^  would  not  in  any  par- 
ticular afford  the  slightest  foundation  or  support  to  tfaoao 
charges;  but  insisted  tliat  the  demand  for  tlieir  produc* 
tion  was  wholly  unwarranted  by  the  usage  of  this  Court 
^  and  the  laws  of  the  Country. 

Smithes  administrator  and  J^Torvdl  again  answered, 
denying  the  connection  and  combination  charged,  and  new- 
matter  of  e^iuity  set  forth,  in  the  last  Bill;  and  also  the 
right  of  the  plaintiffs  to  call  for  tlie  books  and  papers^ 
which  had  also  been  denied  in  their  former  answers. 
J^oredl  particularly  said,  that  <<  when  he  pui-chased  the 
«<  said  Bank  stocks,  he  made  no  commuvicatumfor  a  loainf 
<<  as  Chreenhow  did  not  mean  to  Iforrow,  but  topurdiase  am 
<<  erediL*^ 

The  plaintiffs  filed  exertions  to  th^e  answers  of 
Harris  and  J^Torvellf  as  insufficient  and  evasiye: — I.  to 
that  of  HdrriSf  for  not  stating  the  precise  sum  given  for 
the  note  of  22400;  nor  lunv  that  note  was  discharged  or 
^ttled;  and  for  not  stating  (tho'  required  by  the  Bills,) 
who  was  the  holder  of  the  S2400  note,  and  who  procured 
the  security  for  the  payment  of  it,  before  Harris  would 
take  it: — 2.  to  that  of  J)rorveU,  because  it  did  not  shew 
the  transaction  relating  to  the  said  note,  nor  how  it  was 
discharged;  and  whether  the  balance  received  by  him  of 
•  Smith  was  applied  to  the  discharge  of  it,  or  bow  that  bal- 
ance was  applied;  because  the  respondent  refused  to  make 
any  statement  of  Greenhow*s  notes  in  his  possession 
which  had  been  paid  off;  altho'  tlie  surrender  of  them  was 
demanded  by  the  Bill;  and  because  he  did  not  discover 
aU  that  he  knew  of  the  transactions  of  Qrecnhofw  with 
the  other,  defendants* 
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Chancellor  Tayxor  again  dissolved  the  Injunction,  Jahitx»», 
which,  twice  before,  had  been  dissolved  and  re*iiistated.(l)  ,,^,.^-^^ 
From  this  order,  the  plaintiffs  were  allowed  an  appeal,  Creenhow's 
upon  their  Petition  to  a  Judge  of  this  Court  t^™&'hSrs 

Upshur  for  the  appellants.    Where  the  intention  is  to        v. 
commit   Usury,  the  particular  form  of  the   contract  is  ^^^,8^ 
not  to  be  regarded.(^aj     It  is  evident  that  the  intention   /-^j  Fioyer 
in  this  case  was  not  a  purchase  of  stock:  for  Qreenlurw^'^^^^*^ 

,.-  .    .  ,  .  1        ,  ,  .  Cowp.  112; 

Old  not  wish  to  keep  the  stock,  but  merely  to  raise  mo-  Cheaterfieidy. 
ney.  He  actually  kept  it  not  more  than  two  days.  The  *^^,  ^ 
idea  that  he  bought  on  speculation,  is  contradicted  by  all 
the  circumstances,  which  plainly  shew  that  his  object  was 
to  convert  the  stock  into  cash  at  whatever  sacrifice.  The 
price  given  was  so  exorbitant,  that  no  man  in  his  senses 
would  have  made  such  a  bargain,  for  purposes  of  specu- 
lation, or  to  retain  the  stock. 

John  L.  Harrises  Answers  do  not  deny  the  charge  that 
he  knew  Oreenhow^s  object  to  be  merely  the  raising  of 
money.     He  evades  it  even  to  the  last,  giving  no  direct 
answer  as  to  this  point,  but  struggling  very  hard  to  ap-  tenet y.Co^ 
pear  to  answer  the  questions  put  to  him,  without  doing  so.  i  MauU  and 
If  he  had  not  actual  notice  that  such  was  the  object  of  ^''"^^'^  ^^ 
OreenJunv*s  application,  he  had  at  any  rate  constructive  fcj  Br9th- 
notice;  for  JVl^f tt,  being  a  public  broker  was  the  agent  "^  Jlf^ 
of  both  parties, (^6 J  and  he  had  actual  notice,  l)y  which  Vem.  S7M 
therefore  Harris  was  hound,  fcj  ^ST***^  ^^ 

^    ^  Moore,   Ibid. 

The  knowledge  of  Harris,  that  Oreenhow^s  object  in  609;Z«  jv«jc 
procuring  the  stock  was  to  raise  money,  makes  the  trans-  ^Ms.  ^6i6.' 
action  usurious,  as  completely  as  if  the  contract  had  been 
for  a  direct  loan.f'dj    From  2  Campb.  S75f  it  ^VV^^^^ k^^a^^'^^ 
that,  where  a  ground  of  suspicion  of  Usury  is  raised,  itjSaifi9r,  i 
is  incumbent  on  the  party  to  remove  it,  or  he  will  be  con-  '^^L^' 
sidered  guilty.    In  this  case,  if  the  proof  be  ifiot  direct,  Tayhr,  im 

424i  Cro 

there  are  many  strong  grounds  of  suspicion.    The  risk  ^^^  ^^ 
qJ  loss  on  the  part  of  Harris  was  very  small;  and  this  is 
eneof  the  badges  of  Usury.    The  sale  of  stock  on  long 
^credil,  is  another; (^e^  for  bank  stock  is  a  cash  article,  ^cwViv^ 
and  it  is  exceedingly  unusual  to  sell  it  on  long  credit. —  f^  MtTh 

T.  Murtin' 
(1)  Note.    The  charges  in  the  Bills  were  not  supported  by  any  affi-  dale,  3  J9««. 
Avit  or  ieposikioTr.  y  Pidl  159. 
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Jabuaet,   The  exorbitancy  of  price  in  tlie  sale  of  an  articley  fiimsii- 

^^^^^,^^   es  also  a  reason  for  suspecting  Usury;  (^J  and  here  llie 

Greenhow^  disproportion  between  the  cash  and  credit  prices  of  tte 

«4"^i»^*™-  stock  was  enormous.    The  distressed  eondiHon  of  6rc0S- 

y.        how  for  want  of  money,  (which  Harris  well  knew,)  is 

Hamtaad  also  to  be  considei*ed. 
otoen* 

He  relies  in  his  Answers,  repeatedly,  on  the  ciroHiH 

•nt^wnn-  ^^"^®  ^^^^  "^  express  communication  for  a  loan  took 
2  fTm.  Bi. '  place:  but  such  communication  will  always  be  presumed 
Murray  y.    ^^^^e  the  real  intention  of  the  parties  was  to  borrow  on 
Har^ngs  1    one  side,  and  lend  on  the  other.    In  Watldns  v.  Taykr^SL 
cMe8^  il,Doe  ^unf.  424,  it  was  denied  that  there  was  any  communica- 
T.  Barnard,   ^i^n  fQp  ^  jQan;  yet  this  Court  decided  the  contract  vim 
usurious;  surely  on  tiie  ground  that  such  communicatran 
might  be  presumed.  So  also  in  the  case  of  Gibson  ▼•  Frii' 
toe,  1  Calt  62. 
Harrises  not  thinking  the  transaction  usurious,  if  such 
^g J  Moore  were  tlie  fact,  would  make  no  difference  in  the  cskst.fgj 
^nUfT27i.       ^^  ^  ^^^  ^^^  ^^^  55  2400,  GreeiUiow  himself  was  evi- 
dently the  <<  holder,**  of  whom   Harris  bought  it  at  as 
usurious  discount;  otherwise,  he  would  not  have  giveo 
the  subsequent  deed  of  trust  to  secure  the  payment;  tat 
if  the  note  had  been  in  the  possession  of  another  parson 
who  offered  to  transfer  it,  such  other  person,  (beini;  re- 
quested by  the  transferee,)  would  haye  given  tbe  aeoi- 
rity,  and  not  applied  to  Oreenhow.    The  sale  of  the  note 
was  therefore  palpably  a  shift  or  device  to  evado  the  stat- 
ute.   But  a  note  made  for  usurious  purposes,  is  void  in  t^ 
hands  of  any  body,     ^uod  viiMo  non  valetf  tracts  tenqwris 
C^^^^^non  convalesdtrhj 

Campb,  ui;      So  far  as  Charles  Smith  is  coiirerned,  \h^  L  surj^  is  y tt 
'iM^ke  7  ^^^  apparent   It  is  a  striking  fircumstance,  that,  m  lien 
Term  Rep,    he  undertook  to  sell  ninety  tfirec  shares  of  stock  for  the 
^5j?^*^' enormous  sum  of  g  11,851  92  Cents,  he  did  not  own  a 
Term  Rep.    single   share !     He  never  transferit^d  more  than  eighty 
thru  shares,  though  betook  Hie  bomls  and  dE^d  tif  ttnjut 
for  the  price  of  mnety  three,     U  not  the  conrhisloii  inr- 
sistible  that  the  ten  shares  not  traitsft^n^d  were  the  pre- 
mium for  the  loan  ?     It  is  imfjonsihle  by  Rt-itlmirtica)  r^- 
eulation  to  find  any  iintegraJ   sum  as  the  prioo  by  the 
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share  for  the  93  shares  of  stock  in  this  case.    Tlie  very    Jahuaut, 

1830 
extraordinary  fractional  sum  of  gl27  44,    appears  to    ^^^..^^^-^ 

have  been  the  price  agreed  upon.  Greenhow's 

There  is  rto  difference  in  principle  between  the  case  of /^°"ij^^" 

Marks  \.  Jlorris,  9.Munf  407,  and  this  case.     In  this,         y. 

the  plaintiffs  do  not  sue  for  a  discovery^  any  more  than  in  ^^^^ 

that  case. 

If,  upon  the  whole,  the  Court  should  not  consider  the 

Usury  proved,  the  Contracts  may  perhaps  be  set  aside  as 

nnamsdonable.fij  CO  ^*^- 

CaU  for  the  appellees,  contemded,  1.  Tliat  the  prices  of  j^^ J*  l 

the  stock  were  not  exorbitant;  but,  if  they  had  been,  that  •**'•  ^^• 

mere  exorbitancy  of  price,  without   any  previous   com-  73(757  jS^^ 

munication  for  a  loan,  or  forbearance,  is  not   Usury.ffc)  T^^  «•  S^^^ 

2.  That  there  was  no  evidence  of  any  loan,  or  com-  JSi  rep  862, 
manication  for  a  loan,  or  forbearance,  as  to  Shelion  and  ^^^95. 
Harris;  but  the  transactions  were  sales  of  stock  in  their  Jonel  y.Bu6' 
possession  at  the  times  of  the  sales,  and  for  the  credit  Cwi/*4  jS^ 
prices  at  those  periods.    There  are  no  circumstances  -on,  a08«  1 
from  which  to  infer  an  usurious  intent^  and  usury  is  not  ^^*^ 
to  be  presumed^  witfiout  proof.(i) 

3.  That  Smithes  contract  was  not  usurious;  because,  yo  v.  o<mi* 
in  that  case  also,  there  was  no  communication  for  a  loan  ^.^"T*  '^^^'* 

Jn*Gttirey» 

or  forbearance,  and  the  price  was  the  credit  price  of  the  Parker*» 
day.     It  is  not  material  whether  he  had  stock  at  the  time  ^^l^s 
or  not;  for  there  is  nothing  impniper  in   a  man's  con- 
tracting to  furnish   stock,  although  he  have  none  at  the 
moment  of  contract.     He  was   a  dealer  in  the  article, 
and  every  l^ing  done  in  the  course  of  trade  is  lawful.(Tn)     (»,)  jB^^yar 
In  fact,  he  had  some  stock  at  the  time,  and  purchased  ^^'^'JJ^* 
more  to  enable  him  to  comply  witli  the  contract.     His 
getting  some  from  ^orvell  makes  no  difference;  for  both 
were  in  the  market,  and  he  might  lawfully  buy  of  him. 

4.  There  was  no  connection  between  Shelton  and  Har- 
ris  and  Smith;  nor  between  them^  or  either  of  them^  and 
^fbrvell* 

None  of  the  circumstances  resemble  tbe  case  of  Wat^ 
kins  V.  Taylor^  2  Munf.  424;  for  that  was,  in  substance^ 
an  advance  of  money ^  to  be  restored  with  intetrest  be- 
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^^1^''    yond  the  legal  rate.    In  M»(tk$  v.  Msrru^  too,  tte  nflury 

^^^^^^  was  proved^  which  is  not  the  case  here. 

Qreenhow'i      /^A  on  the  same  side.    The  simple  question  before 

i^^"^  Ihe  Court  is,  whether  a  sale  of  Bank  stock  on  credit*  at 

y.        an  advance  above  the  cash  price,  be  Usury?     Coold  not 

^^2^^  Doctor  Qreenhow  have  wanted  the  stock  to  enable  hhn  to 

comply  with  a  contract  for  the  delivery  of  stock?    If  be 

might  have  wanted  it  for  any  other  purpose  than  that  of 

jraising  noloney  upon  it,  the  presumption  of  Usury  does 

not  arise.    To  constitute  Usury,  there  must  be  a  cor- 

r^clfSi^  rupt  agreement,  concurred  in  by  both  parties«(fi)    JKur- 

2  CaU  110—  ri$  is  guilty  of  no  evasion: — ^for  he  say9»  expressly^  that 

be  did  not  know  for  what  purpose  Oreenhofw  wanted  this 

stock. 

Stock  is  not  like  money,  having  a  certain  value,  but 

an  article  liable  to  continual  fluctuations.    The  value  at 

a  future  day  being  contingent,  a  sale  at  a  high  price  on 

iiitVISi.  credit  is  not  usuriou8.(o)    Was  it  improbable  that  stock 

baU^^Bott    niirfit  have  risen  before  the  time  of  payment,  to  123  er 

46/>tA»v.   130  per  cent? 

^^5i  The  case  of  Hansbraugh  v.  Jlajftor,  2  Mtmf.  36,  is 
f  164.  *  identically  ttts;  except  that  then  the  article  sold  was  a 
band;  and  here  it  was  bank  stock.  Suj^ose  it  had  beea 
tobacco  or  goods;  would  the  vendor  be  an  Usurer,  because 
the  vendee  sold  afterwards,  for  Cash,  at  a  loss?  If  noU 
why  is  a  vendor  of  Bank  stock  to  be  so  considered? 

Wiekham  on  the  same  side,  observed,  that  a  Broker^s 
being  employed  in  the  negotiation  for  the  stock,  was  not 
a  suspicious  circumstance.  The  unifiNrm  jn-adiGe^  where  . 
a  man  wants  to  buy  stock,  is  to  go  to  a  broker.  The 
profession  of  a  broker  is  honest  and  lawfinli  and  stock 
is  as  much  an  article  for  sale,  as  wheat,  or  tobaocot— 
land,  or  slaves.     • 

Mr.  Vpshur  says  the  answer  is  evasive.  How  is  It 
evasive?  It  says  the  transaction  was  a  Uit.  btmmjie 
sale,  and  not  a  loan.  Is  not  this  directly  ree^ionalve  to 
flie  Bill?  He  says  the  Bill  is  not  for  a  dUcffvery.  Yet  It 
demands  the  production  of  hooks  and  papers,  wid  ac- 
counts to  be  rendered.  If  then  it  be  not  a  bill  for  dis- 
covery, what  is  it?    If  the  answers  of  the  defendants  be 
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kot  relM  oii>  where  is  the  proof  on  ttie  side  of  the  platn-  XnmAirr, 

tifls?  vj^ 

He  is  mistaken  on  the  subject  of  the  95  shares*    ItGreenhow^ 
appears  in  the  record  that  SnUik  bou^t   10  shares  of  a^nistn. 
^fbrveU  to  make  op  the  quantity.    A  buyer  and  seller  of       v. 
•lock,  as  w^ell  as  a  trader  in  hills  of  exchange,  has  a  ^^^ 
r%bt  to  nake  Us  selling,  different  from  his  purchasing, 
l^rlee. 

January  25tfa  1830,  the  Judges  delivered  their  of^ions* 

Judge  CouLLTBrn.  I  am  of  opinion  that  there  is  no 
error  in  the  decree  appealed  from,  and  which  dissolyes 
the  Injunction  as  it  regards  the  debts  created  by  the  in- 
testate of  the  appellants  with  8hdUm  and  OarrU  and 
CharU9  Smithy  for  the  different  sales  of  stock  by  the  lat- 
ter to  the  former;  it  not  appearing  that  there  was  usniy 
In  eHher  of  those  transactions. 

As  to  the  debt  of  S2400  formerly  doe  to  BhdtKm  mi 
Marri$9  and  which  has  been  paid  off,  if  usury  existed  in 
that  case,  the  appellants,  on  proving  it,  or  on  it's  beiiig 
confessed  by  the  appellee  Harris,  should  a  further  an- 
swer from  him  be  required  by  the  Court  of  Chancery^ 
Will  be  entitled  to  a  decree  for  the  usurious  interest,  as 
they  will  also  be  for  the  usurious  gain  in  the  other  tran- 
sactions, sboaU  they  hereafter  prove  usury  in  them. 

The  Decree  must  therefore  be  affirmed. 

Judge  Bbooke  concurred. 

Judge  Roane.  It  will  be  inferred  from  my  iqnnioa 
delivered  in  thecaseof  Tayhr  v.  Brttef,(l)  the  other  day, 
that  I  distf  nctiy  admit  the  right  of  a  party  to  sell  prop- 
erty, such  as  Bank  shares,  at  whatever  price  is  agreed 
on.  The  transaction  becomes  usurious,  only  when  the 
object  is  to  borrow  money,  and  not  purchase  stock,  and 
the  price  of  the  stock  is  graduated  as  a  device  to  effect 
tiiat  purpose;  or  where  there  is  a  combination  between 
the  seller  of  the  stock  on  credit,  and  the  purchaser  for 
cash;  as,  for  example,  in  this  case,  between  Smith  and 
Bhdton  and  Harris.  Such  a  combination  or  connectfam 
is  explicitly  disavowed  in  this  case,  and  is  not  proved:'^ 

(1)  The  cMe  of  Tartar  v.  Mrwt  wi»  re^roiidered,  «ndaat  imJly 
decided  until  June  1S20: 
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Jawabt,    nor  is  it  in  any  maDuer  proved,  tbat  the  purpose  Cm: 

^^^^^^^^i^^  which  the  parties  met  was  to  borrow  money  rather  than 

Greenhow'g  buy  stock*    The  contrary  is  not  only  shewn  by  the  aa- 

tdT&'bdw  ^^^'^  ®^  HarriSf  but  it  is  explicitly  proyed  by  JVbroey 

V.        that  Greenhow^s  purpose  was  not  to  borrow  Jttonay^  bat 

^^^  to  purchase  Stock.    So  much  for  thepurcluweof  stw*. 

As  for  the  note  for  S^00»  it  is  said  the  injimctioii  has 

not  been  applied  for,  or  granted,  as  to  the  Deed  securiB^ 

the  payment  of  it    If  it  had,  it  would  readily  bare  been 

perpetuated  on  tiie  admission  of  Barris,  that  that  dfiM 

has  lon$^  since  been  paid.    As  to  it,  the  transaction  is 

said  to  be  closed*    If  it  had  been  paid  by  merely  heiag 

'    carried  into  the  other  debts^   it  might  deserve  a  different 

consideration: — but  that  idea  is  explicitly  reprobated  by 

tlie  repeated  answers  of   Harris,  tbat    that  debt  was 

wholly  unconnected  with  tbie  sales  of  stock. 

Altiliougb,  therefore,  it  is  possible,  and  even  probable^ 
that  these  transactions  were  founded  in  usurious  views 
on  the  part  of  all  tlie  parties,  we  can  not  say  so  upoa 
this  i*ecord,  and  therefore  I  concur  in  opinion  that  the 
decree  be  affirmed. 
Decree  aflii*med  unanimously.. 


Decided,    Anderson's   administrator  against  Davies's 
^^'a2[^'  administrator,  widow,  and  heir. 

1820.  '  ^ 

1.  In  a  THIS  was  a  suit  in  the  Superior  Court  of  Chancery 
l^u^y^sew'  ^^^  ^^  Williamsburg  District,  to  foreclose  several  roort- 
enl  mort-  gages  on  lands  and  slaves.  The  Bill,  amended  Bill,  an- 
^pearinr,  swers  and  Exhibits,  presented  much  controversy  between 
upon  their  ^jj^  parties,  concerning  the  amount  of  the  debt  Seve- 
for  distinct  ral  orders  of  account  were  made^  upon  the  last  of  which, 

debts,  willf 

vnder  eir' 

cumwtancet,  be  considered  as  merely  additional  evidences  of,  and  securities  for 

one  original  debt. 

2.  Qiutre,  whether  it  be  regular*  in  a  decree  for  sale  of  mortnged  premises, 
to  direct  the  proceeds  of  such  sale  to  be  paid  over  to  the  plaintiffi  before  the  sale 
slnU  have  been  confinned  by  the  Court? 


In  the  44th  Tear  of  the  (kmnunvwealtlu  485 

a  commidsioiier  reported  a  statement,  shewing  a  bal-    "^^f^i^^* 
aace  due  the  plaintiff  of  1Q7L  5.  9i,  with  interest  there-   v^^-^-^ 
0119  at  5  per  centum  per  annum,  from  the  13th  x>f  Jan-  AndenonV 
uary  1804.  '^■"{^ 

Chancellor  Nelson,  being  of  opinion  that  this  bal-  ,  ^^ 
aace  was  the  only  sum  due,  and  that  the  several  mort-  mhl^^tor, 
gages  in  the  Bill  mentioned  were  not  for  distinct  and  widow,  and 
difibrent  debts,  but  merely  additional  evidences  of,  and 
•eciirities  for,  one  original  debt,(l)  decreed,  that,  un-- 
less  the  defendants  should,  on  or  before  a  day  specified, 
pay  to  the  plaintiff  the  said  sum  of  127(.  5.  9i,  with  in- 
terest as  aforesaid,  they  should  be  barred  and  foreclosed 
of  all  equity  and  right  to  redeem,  &c.;  and,  in  such  event, 
that  certain  commissioners  named  in  the  decree,  or  any 
two  of  them,  after  giving  three  weeks  previous  notice  in 
one  of  the  Norfolk  Newspapers,  should  expose  to  pub- 
lic sale,  by  auction,  for  ready  money,  the  mortgaged 
premises,  or  such,  part  thereof  as  should  be  sufficient  for 
the  purpose,  and,  out  of  the  proceeds  of  tlie  sale,  pay  to 
the  plaintiff  his  said  debt,  intei'est  and  costs;  and  the  sur^ 
plus  of  the  said  proceeds,  if  any,  after  deducting  the 
expenses  attendant  thereon,  pay  to  the  defendant  Fortes- 
cue  Whittle,  administrator  of  Domes. 

The  Commissioners  reported,  that,  pursuant  to  this 
Decree,  they  advertised  the  property  for  sale;  but,  the 
defendant  Whittle  having  tendered  them  the  money  to  be 
raised  by  such  sale,  to  wit,  S738  74  Cents,  they,  with  the 
assent  of  the  plaintiff,  received  the  same,  and  paid  it 
over  to  him,  as  appeai-ed  by  his  Receipt  annexed  to  their 
Report;  to  which  there  was  no  exception. 

ThQ  Chancellor  confirmed  the  said  Report;  and,  it  ap- 
pearing thereby,  that  the  plaintiff  had  received  the 
amount  of  his  debt,  interest,  and  costs,  the  final  decree 
was  that  the  defendants  should  pay  only  the  costs  incur- 

(1)  Note,  "bk  one  of  the  Mortgagees  in  question,  there  was  no 
Inference  to  ^e  other  two;  so  that,  upon  it's /ace,  it  did  not  appear 
to  have  been  given  for  the  same  deht;  but  the  allegations  in  the  an- 
fwers,  and  other  circumstaiices,  led  to  a  different  conclusion. 
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jAjrt»Aitt,   red  by  hkn  riiice  tbe  renditixiii  of  the  said  ittteriod^orr 

1820 

^^^^^^^  decree;  whereapon,  the  plaintiff  appeflled« 

Andencm'B      After  argument,  bj  JLetfA  and  SUmari  ftrtfae  appd- 

tdtninistm-  Jant,  and  Wickham  for  the  appellees.  Judge  BoAiefe  pw- 

T.        nounced  the  Courtis  ojrinion,  as  fellaws. 
^ff!^^^'     On  the  meriU,  the  Court  has  no  hesitation  in  affimiur 
iridow,  tnd  the  Decree*    Doubts  are  entertained,  however,  whether 
hdi*.       j|.  ^^  regular,  in  this  ^ase,  to  direct  the  proceeds  of  Ae 
sale  of  the  mortgaged  land  to  be  paid  over  to  the  appel- 
lant, before  tbe  said  sale  was  confirmed  by  the  CouH. 
This  question  may  be  considered  hereafter^  if  it  diaH 
pccur,  before  a  fuUer  Court. 


Secided, 

^*im^  ^gg^®^'  ag-otntf  Boggess. 

1.  If  the  THE  declaration  in  this  case  was  as  follows; — ^  Loo- 
in  detinue^  **<  doun  County,  to  wit:  Robert  Ar^f  ess  complains  of  Uffi^ 
do  not  con-  a  {^  Bogges$9  in  custody,  &c,  of  a  pka  for  tUs  that 
inand,  **  that  *^  plaintiff  was^  on  the         day  of  ^  in  the  year 

^f^ncU^t  ''  ^^^^'  ^^  ^^  County  aforesaid,  entitled  to,  and  possess* 
**  rentUr  to    <<  ed  of,  negro  slaves,  Lett  of  the  price  and  value  of  S500, 

r<^>?^'  ''  ^^^  ^^  ^®  P"^  ^^  ^^^®  ®^  ^^^'  ^*'  as  of  hk 
property      <<  proper  goods  and  chattels;  and,  being  so  entitled,  said 
vet  after      **  slaves  of  the  price  and  value  aforesaid,  came  to  the 
verdict  on    <<  possession  of  defeudsuit  afterwards,  to  wit,  on  the 
^n^^  «*day  of  in  the  year  ,  atthe  Conaly  afore- 

judrment  ^said;  yet  the  defendant,  not  ignorant  of  the  in^miaesf 
tof  e  uiest-  ^*  the  said  slaves,  of  the  price  and  value  aforesaid,  refiis- 
^'  <^  ed  to  deliver  up  to  plaintiff,  tho'  required  so   to  do, 

^<  but  the  same  detains,  to  the  damage  of  the  plaintiff 
<<  22000;  therefore  he  brings  suif 

The  plea  was  non  detinetf  upon  which  a  gen^-a!  ver- 
dict was  found  for  the  plaintiff  in  tbe  usual  form. 

The  drfendant  pray^  that  judgment  be  arrested^  ist, 
becaase  the  declaration  did  n^t  denmhi  the  slaves  for 
which  the  Jury  had  given  their  verdict;  2dly,  becatKie 
the  declaration  and  proceedings  thereon  were  wholly  er* 
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rmktmm,  ille^alf  and  insufficient  to  enable  the  Court  to   Jajtvau, 
Tender  a  judgment  in  favour  of  the  i^aintiff. 

The  Ck»urtt  nevN'tbelessy  overruled  these  objections, 
and  entered  judgment  according  to  the  verdict;  where* 
upon  the  defendant  appealed  to  this  Court,  by  which  that 
judgment  was  affirmed. 


Walker  against  Lavcrty  and  Cranttey.     *  ja^*^^ 

1820. 

lAvBKTT  and    Gantxet  merchants  and  partners,     ^  j^  ^^ 
brought  their  action  of  debt  in  the  Superior  Court  of  Hen-  drawer  of  a 
rico  County,  on  a  protested  inland  bill  of  exchange,  against  ^ui  of  ex- 
^*  John  C.  VFalker,  of  the  firm  of  WaUter  ^  Co.*'  a  citizen  ^«f*',|^ 
and  inhabitant  of  the  said  County^  changing  in  th^  de-  to,  in  behalf 
claration,  that  the  bill  was  drawn  by  the  said  Walker  ^  f^^^J^^: 
Co.im  the  £6th  day  of  March  1816,  at  Mw-Fork^  <<  to  ment,  ac- 
wit,  at  Henrico  aforesaid,  and  within  the  Jurisdiction  of  Jhe°deb?to 
tiie  Court,"  according  to  the  use  and  custom  of  Mer-  be  just,  and 
cbants,  (the  name  of  the  said  WaUar  ^  Co.,  by  the  hand  ^^Ttf  mj. 
4^  the  md  John  C.  fFatter,  one  of  the  partners  as  aforesaid.  "{Cr  noting 
being  tiiereto  subscribed,)  for  the  sum  of  8343  88,  value  bayinr  re- 
received;  that  the  plaintiffs  presented  the  said  Bill  to  ^^^.^^^^ 
Messrs.  Coe  Sf  Mareh,  the  drawees,  at  New-Tork,  on  bolder,  io  an 
the  day  of  ,  in  «ie  year  aforesaid,  and  re- 5^°"^^ 

quested  them  to  pay  it,  which  tiiey  refused  to  do;  where-  the  biiir 
upon  it  was  protested  by  a  Notary  PuMic  for  the  City  of  3^^"^ 
New-York,  on  the  30th  of  Septemb<»>  1816;  of  which  the  notbt^d  to 
Mid  WalOser  Sf  Co.  then  and  there,  to  wit,  at  Hmrico  ^e^ 
aforesaid,  had  notice;  whereby,  and  by  vii^  of  the  Act  ^^?^^^ 
id  Assembly  in  such  case  made  and  provided,  action  ac-  test.  ^  ^'^ 
craed,  &c*  against  the  said  Walker  ^  Co.,  &c.,  in  the 
usual  form  of  a  declaration  against  a  mercantile  com* 
pany* 

The  d^ndant  pleaded  ml  dekeL 

On  the  trial,  he  required  proof  of  notice  of  protest  for 
non-payment  of  the  bill,  whereupon  the  plaintiff  intnh> 
doced  a  witness,  who  proved  that  he  applied  to  the  de- 
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jAKUAKT,    fendant  John  C.  Walker  far  payment  of  flic  said  bill; 

^^^^^^^^^  that  the  defendant  acknowledged  that  the  debt  was  a  just 

Walker     onef  and  said  he  would  pay  it;  and  that  nothing  was  said 
i^   1'     ^  i^  ^f^^  conversation  as  to  his  receiving  notice  or  not    Tbe 

Gandey.  defendant  thereupon  moved  the  Court  to  instruct  tbe 
inrjf  that,  unless  the  said  acknowledgment  was  made 
with  a  knowledge  of  all  the  facts  of  the  case  as  to  the 
iaches  of  the  holders  of  the  «aid  bill,  the  said  evidence  of 
the  acknowledgment  was  not  to  be  received;  which  opi- 
nion the  Court  refused  to  give,  and  instructed  the  Jury 
tftat  such  acknowledgment  was  a  waiver  of  all  notice. — 
The  defendant  filed  a  bill  of  exceptions;  and,  a  verdict 
and  judgment  being  rendered  against  him,  he  obtained 
a  Supersedeas  from  a  Judge  of  this  Court;  contending,  in 
liis  petition,  that  the  Superior  Court  erred  in  not  giving 
the  instruction  to  tlie  Jury  requeued  by  him;  and  refer- 
ring to  Blesard  v.  Hirsts  5  Burr.  2672;  GoodaU  pothers 
V.  Dolley^  1  Term.  Rep.  712:  and  12  East  SB. 

After  argument  by  Bacchus  for  the  plaintiff  in  error, 
and  Upshur  contra,  the  Court  affirmed  the  Judgment. 


Decided. 

1820.  Backus  against  Taylor. 

LitM  not  uf  ^yjjg  Q^^QQ  ^g  declaration  was  in  the  folio wiBff 
neoemiy,  in  ° 

the  dcclara-  WOrdS: — 

^tbr^"""     ''  Superior  Courts  Botetourt  Couity,  to  wit;  Charles 

hsn,  to  recUeif  Toiylor  complains  of  Gkorge  Backus,  in  custody,  &c^ 

^^][^^^"  of  a  plea  of  covenant  broken;  for  this,  th^t,  whereas, 

ment,  but    «  by  certain  itrticles  ef  agreement,  made  and  entered 

only  to  des-        "  ^^ 

cribetud- 

stanHalljf  the  material  parts  as  to  which  breaches  are  alledged. 

(CT  Sec  Mhcony.Crump^lCaUSTSi  Bwter't  ex'or  y.  fFaOace^^K  ^JL  82. 

2.  In  Covenant  noon  an  agfreement  of  lease,  which*  besides  the  stipulation  to  p» 
the  rent,  contained  other  clauses,  binding  the  lessee  to  boaxd  the  lessor  and  wife 
part  of  the  term,  and  to  return  the  premises  uninjured,  tlie  declaration  described 
■so  much  of  the  agreement  as  related  to  lea^ng  the  property  and  paying  the  renU 
-charging  the  defendant  with  having  broken  the  covenant  generally,  and  particv- 
larly  in  failing  to  pay  the  rent;  but  said  nothing  about  the  9ther  stipiiatioru.  It  was 
decided  that  this  was  not  -a  substan^al  vaiijmce. 


tk  tilt  44tt  Ttair  of  the  ComUfunauealtL  ^89 

*^  inUh  on  the  24th  day  of  May  1816,  at  the  parish  of        ^l^""* 

*<  in  the  County  aforesaid,  and  within  the  jurisdiction  of 

«  this  Court,  between  the  said  Charles  Taylor  of  the  one 

^^  part  and  the  said  Charge  Backus  of  the  other  part,  seal- 

^<  ed  with  their  seals  and  bearing  date  the  day  and  year 

^<  aforesaid,  and  to  the  Court  now  here  shewn;  by  which 

**  he  the  said  Taylor  did  agree  to  rent  to  the  said  George 

^  Backus  his  establishment  at  the  Yellow  Springs,  to- 

•<  gether  with  what  furniture  he  could  spare,  and  his  cook 

**  Nathan;    in  consideration   whereof,  the  said   George 

^  Backus  did  agree  to  pay  unto  the  said  Taylor^  on  the 

«<  first  day  of  September  next  ensuing,  the  sum  of  six 

'<  hundred  dollars  current  money,  of  Virginia;  by  virtue 

^  of  which  said  articles,  he  the  said  Bachis  did  enter 

«<  upon  and  take  possession  of  the  establishment  of  the 

•*  said  Taylor  at  the  Yellow  Springs: — and  the  said  Tay- 

«<  lor  in  fact  says,  that,  although  he  hath,  well  and  faith- 

««  fully,  according  to  the  tenor  and  effect  of  the  said  ar- 

«<  tides  of  agreement,  performed  and  kept  all  and  singa- 

«<  lar  the  covenants  in  the  articles  aforesaid,  above  speci- 

«<  fied,  on  the  part  of  the  said  Taylor  to  be  observed;  yet 

'<  the  said  Backus  on  his  part  hath  not  performed,  ac- 

««  cording  to  the  tenor  and  effect  of  the  said  articles  of 

^«  agreement,  the  covenants  in  the  articles  aforesaid, 

44  above  specified,  on  the  part  of  the  said  Backus  to  be 

4€  performed.    And  the  said  Taylor  saith,  that  the  sud 

4t  Badcus  hath  not  kept  his  said  Covenant  made  by  him 

^  to  the  said  Taylor;  that  he  hath  not  paid  the  said  sum 

*4  of  money,  which  he  agreed  to  pay;  to  wit,  six  hundred 

44  dollars;  at  the  time  appointed,  to  wit,  on  the  first  day 

44  of  September  next  ensuing;  neither  hath  he  paid  the 

44  same  before,  or  since,  though  often  requested;  but  the 

4€  same  to  pay  he  hath  hitherto  altogether  refused,  and 

i4  still  doth  refuse;  whereupon   said  Taylor  saith  he  is 

44  prejudiced,  and  hath  damage  to  the  value  of       ,  an4 

^<  therefore  he  brings  his  suit." 

The  defendant  craved  Oyer  of  the  articles  of  agreement^ 
which  were  as  follow: — *•  Articles  of  agreement  made 
««  and  entered  into  this  24th  day  of  May  1816,  betwe^ 

voi;.  n.  62 


4S0  Supreme  Court  o/*  Appeals. 

^iSo**'  "  CAar tes  Taytor  of  the  one  part  and  George  Backus  of 
<*  the  other  part,  witness,  that  the  said  Cbaiies,  IViybr 
*<  doth  rent  to  the  said  George  Buckust  for  the  ajqiroach- 
<<  in^season,  his  establishment  at  the  Yellow  Sjudngs  in 
<<  the  County  of  Montgomery,  together  with  as  jmaiqr 
a  beds  and  furniture  as  Hie  said  Taylor  can  spare,  also  as 
<^  many  dishes,  plates,  cups  and  saucers,  knivra  and  forks» 
<<  and  kitchen  fiirniture  as  he  can  spare  firom  the  use  of  his 
<<  own  house,  and  bis  cook  Nathan.  In  consideration  of 
<<  which,  the  said  Backus  engages  on  his  part  to  keep  the 
"  best  accommodations  for  visitors;  is  to  board  the  said 
«<  Taytor  and  his  wife  during  such  part  ofthe  season  as  tbej 
«  may  stay,  and  furnish  them  with  the  shed  room  of  the 
<^  framed  house  next  the  dining  room;  is  to  return  at  theend 
^<  of  the  season  all  articles  of  furniture  belonging  to  said 
**  Taylor,  in  as  good  condition  as  when  received,  natural 
<<  wear  excepted,  and  to  make  restitution  for  any  that 
^<  may  be  lost  or  destroyed;  is  not  to  suffer  any  of  the 
<^  trees  standing  in  the  yard  around  the  S]H*ings  to  be 
*^  cut  or  injured,  or  suffer  any  of  tlie  buildings  to  be  aa- 
«  necessarily  abused  or  injui-ed;  and,  on  the  first  day  of 
«<  September  next,  is  to  pay  unto  the  said  Charles  Taylor 
<^  the  sum  of  six  hundred  dollars  in  current  money  of 
«  Virginia.  For  the  true  and  faithful  performance  of 
<<  this  agreement,  we  bind  ourselves,  our  heirs  &c.,  each 
<<  to  the  other,  in  the  sum  of  twelve  hundred  doUars.^ — 
«<  Witness  our  hands  and  seals  the  date  aforesaid.'^ 

The  defendant  demurred  generally  to  the  declara- 
tion; which  demurrer  being  overruled  on  argument^  he 
pleaded  that  he  had  not  broken  his  covenant  At  the 
trial,  the  plaintiff  offered  the  said  articles  of  agreement 
as  evidence  to  the  Jury,  to  which  the  defendant  objected 
on  the  ground  that  the  said  writing  was  not  the  same 
described  in  the  declaration;  but  the  Court,  being  (rf*  opini- 
on that  there  was  no  substantial  variance,  permitted  it  to 
go  the  Jury;  to  which  opinion  the  defendant  exccfited^— 
Verdict  and  Judgment  for  the  plaintiff  for  i  373  58  cents, 
damages  and  Costs;  from  wliich  the  defendant  appealed 
to  tliis  Court,  wheix  the  same  was  affirmed. 
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Decided, 

West's  executor  against  Logwood.  ^ma^' 

Geoaob  M.  West  executor  of  Robert  West  deceased^     i.  Under 
presented  a  Bill  to  the  Chancellor  of  the  Richmond  Dis-  "^Sdng 
trict,  for  an  Injunction  to  stay  proceedings  on  a  judg-  wwpicions, 
ment  at  law  obtained  by  Thomas  Logwood  a^inst  hiniy  (on  which  a 
t>ii  a  bond  pretended  to  have  been  executed  by  his  testator  j'^*^^^*  ** 
Xobert  West,  for  S2481  97^  which  the   Complainant  foe-  obtained 
lieved  to  be  counterfeit;  that  the  defendant  Logwood  by  ^^^^ 
his  answer  might  set  forth  particularly,  the  cormderation  was  counter- 
&p  which  the  said  bond  was  given;  that  a  new  trial  of  the  fi^a^ent; 
cause  might  be  directed,  in  which  the  complainant  might  nP^",*®'j[* 
be  permitted  to  plead  non  estfactunif  and  thereby  put  tlie  Executor, 
question  of  fraud  in  issue;  or  that  an  issue  on  the  same  ^vcn  in* 
point  might  be  made  up,  and  tried  at  the  bar  of  any  tri-  cqui^,  by 
bunal  convenient  to  the  parties;  and  for  general  relief,     'iggue  to^ 

The  grounds  of  Equity  stated  in  the  Bill,  were,  that,  whether  the 
■*<  on  the  trial  at  law,  on  the  common  plea.of  paj/menf,  put  question  was 

^<  in  by  the  complainant's  counsel,  some  circumstances  ™  ^^^^  ^ 

•^  *  thetestator, 

-«'  transpired,  which,  for  the  first  time,  awoke  suspicions  or  not;  and, 

^^ot fraud;  and   then,   onKirdmtte  examination  of  the^^'^*^^ 

-*<  paper,  the  complainant  was  convinced  that  the  signa-  nderatum  on 

-<*  tare  of  his  testator's  name  thereto  was  not  genuine;'*  foundii:^ 

'that,  under  this  conviction,  after  the  jury  had  rendered  and  this, 

A  verdict  for  the  plaintiff,  he  moved  the  Court  for  a  standing' the 

new  trial,  which  was  denied,  and  judgment  rendered  *n»l*t'*'»^ 

was  UDon 

according  to  the  verdict;  tiiat,  execution  being  forthwith  the  plea  of 
Bued  out,  the  Complainant  gave  a  forthcoming  bond,  with  ^f*"^"* 
a  view  to  gain  timd  to  make  himself  better  acquainted  aei,  and  a 
with  the  transactions  between   his  testator  and  the  said  ^^^j^^^, 
Jjogwood,  and  to  detect  the  fraud  if  any  had  been  attempt-  by  the  corn- 
ed by  the  latter;  on  which  forthcoming  bond,  execution  Je'fii^^by*' 
liad  lately  been  awarded: — that  the  plaintiff  was  now  ^^  Court;  it 
JtmUy  convinced  that  the  said  bond  for  g2,481  97  cents  ed'i^the^bS 
^was  not  the  genuine  deed  of  his  testator; —  *hat  the 

°  '^  complain- 

ant's suspi- 
ciens  of  f>aud  were  for  the  Ji^$t  ttme,  excited  «n  4he  trial  at  lam.  and  then^  on  a 
minute  examination  of  the  paper,  he  was  convinced  that  the  sig^ture  of  his  tes- 
tator's name  thereto  was  not  genuine;  which  conTiction  was  strengthened  by  other 
circumstan«e%  some  of  which  were  known  to  him  before  the  trial,  and  some  af- 
fervards. 
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^'laao"'       1st.  Because  the  said  Logwood^  before  the  institution 

s,^.^^^^  of  his  suit  at  law,  stated  to  the  complainant  that  he  held 
West's     such  bond,  and  requested  payment,  but  always  declined 

executor    shewing  the  bond,  (alledging  that  he  had  it  not  with  him,) 

Loipwood.  tho*  requested  to  do  so: — 

2d.  Because,  when  the  said  Logwood  made  applicatioQ 
for  payment,  he  stated  expressly  that  the  bond  in  ques- 
tion, and  another  which  he  also  held  against  the  estate  of 
the  said  Robert  West,  were  both  executed  on  account  of 
a  debt  from  the  said  West  to  him,  arising  from  a  differ- 
ence in  exchange  of  lands;  which  assertion  appeared  to 
be  incorrect;  the  said  bond  for  S2481  97  cents  containing 
internal  evidence  that  it  was  given  ^<  infuU  of  all  open  ae- 
counts**  between  tlie  parties,  mth  some  particular  spe- 
cified exceptions;  and  the  written  agreement,  concerning 
the  said  exchange  of  lands,  demonstrating  that  the  said 
bond  could  not  have  been  given  on  that  account. 

3d.  Because  the  said  bond  was  attested  by  three  wit- 
nesses, one  of  whom,  J^oses  Jackson,  by  his  affidavit  (ex- 
hibited with  the  Bill,)  denied  that  he  ever  attested  it,  or 
any  other  transaction  between  the  said  West  and  Log- 
wood;  and  another,  Thomas  Churchman,  was  guilty  of  such 
gross  inconsistencies  in  his  testimony,  as  a  witness  totiie 
other  bond,  (against  which  the  present  complainant  had 
pleaded  no9i  est  factum,)  as  to  destroy  all  confidence  in 
his  credit;  and,  altho'  the  Jury  found  that  issue  for  the 
plaintiff  Logwood,  and  the  Court  refused  to  set  a«de  the 
verdict,  yet  the  complainant  had  reason  to  believe  that 
it  was  not  because  the  Jury  or  the  Court  put  any  confi- 
dence in  the  witness,  but  because  the  bond  wzb  exe- 
cuted for  the  amount  of  an  instalment,  which  was  ad- 
mitted on  all  hands  to  be  due  on  account  of  the  exchange 
of  lands: — 

4th.  Because  the  complainant  could  not  find  among 
Ids  testator's  papers  any  trace  of  any  transaction  be- 
tween the  said  Logwood  and  him,  on  which  the  said  bond 
for  S2481  97  cents  could  have  been  founded: — and  5tfa, 
because  the  complainant  verily  believed,  from  his  know^ 
ledge  of  his  testator's  hand  writing,  that  his  signature  to 
the  said  bond  was  not  genuine;  and  he,  thecomplainaBtf 
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.had  no  manner  of  pecuniary  interest  in  this  transaction,  FiB^vAmr^ 
but  was  actuated  solely  by  the  desire  of  doing  justice  to 
his  testator*s  estate  and  family.  Wesf  t 

CbanceUor  Taylor  refused  the  injunction,  which  af-  «*®^*<* 
terwards  was  granted  by  Judge  Cabeix,  with  the  con-  Logwood, 
cnrrence  of  Judge  Co  alter. 

Logwood  then  answered  the  Bill,  denying  all  the 
equity  aliedged,  and  declaring  that  the  bond  in  question 
Mras  genuine,  being  given  in  consideration  of  two  thousand 
dollarsy  cash  lent  by  him  to  the  said  Robert  WesU  and  a 
balance  due  him  on  sundry  other  transactions  between 
them;  that  Moses  Jackson^  the  witness  to  the  said  bond, 
was  a  different  person  from  the  man  of  the  same  name 
who  denied  that  it  was  attested  by  him;  that  Thomas 
Churchman  also  actually  attested  the  execution  there- 
ofy  and  was  a  man  of  a  fair  reputation,  tho'  attempts 
-were  made  on  the  part  of  the  complainant  to  brow-beat 
and  surprise  him,  whilst  under  his  examination  as  a  wit- 
ness; in  which  the  complainant  in  some  degree  succeeded, 
but  not  farther  than  is  frequentiy  the.  case,  on  such  oc- 
casions, with  persons  of  undoubted  veracity. 

Many  depositions  and  exhibits  were  filed  on  both  sides. 

Chancellor  Taylor  dissolved  the  Injunction,  and  af- 
terwards refused  to  re-instate  it;  on  which  occasion  ho 
pronounced  the  following  opinion. 

**l  shall  consider  this  case  as  standing  before  me 
upon  a  motion  to  re-instate  the  Injunction,  which  at  the 
last  term  was  dissolved  without  any  attentive  examina- 
tion of  the  record,  that  it  might  remain  under  the  con- 
trol of  the  Court  in  vacation.'' 

**  The  first  question  to  be  settied  is,  how  far  tiiis  Court 
has  a  right  to  interfere  under  the  circumstanceSf  in  this 
case,  after  a  judgment  at  law.  If  this  question  be  with 
the  plaintiff,  tiie  merits  of  the  case  stand  next  in  order; 
but  if  this  question  be  in  fayour  of  the  defendant,  the 
Court  (I  should  suppose)  has  no  more  right  to  look  into 
the  merits  than  it  has  to  be  influenced  by  it's  knowledge 
of  the  character  of  the  defendant." 

<<  This  question  leads  to  the  fiill,  in  which,  the  ciroura- 
litances  relied  upon  as  sufficient  for  the  interference  this  of 
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'^iffiD***  ^^'*»  •**  ftessej  "that,  on  the  trial,  some  circamstan- 
^*  ces  transpired,  which  for  the  first  time  awoke  sospi- 
<<  cionsof  fraud;  and  then,  on  a  minute  examination  of 
<<  the  paper,  your  Orator  was  convinced  that  the  signa- 
^*  ture  of  his  testator's  name  thereto  was  not  genuine; 
«<  that,  under  this  conviction,'  after  the  Jury  had  render- 
**  ed  a  verdict  for  the  plaintiff,  he  moved  the  Court  for  a 
**  new  trial  of  that  cause,  and  a  continuance  of  the 
«<  other: — the  continuance  was  granted,  but  the  new 
<<  trial  was  denied,  and  judgment  rendered  according  to 
«  the  vei-dict;  tliat,  an  execution  being  forthwith  sued 
<'  out,  your  Orator  gave  a  forthcoming  bond,  with  a 
**  view  to  gain  time  to  make  himself  better  acquainted 
*^  with  the  transactions  between  the  testator  and  the  said 
**  Logwood,  and  to  detect  the  fraud  if  any  had  been  at- 
^  tempted  by  the  latter: — on  this  forthcoming  bond,  also, 
*^  execution  has  lately  been  awarded." 

<<  These  circumstances  are  to  be  considered  as  if  so 
mnch  of  the  Bill  stood  upon  a  demurrer:  for  I  understand 
it  to  be  the  law  of  this  Court,  as  well  as  tlie  law  of  this 
land,  that,  if  a  party  h&^  a  plain  and  adequate  remedy  at 
law,  he  shall  not  be  relieved  in  this  Court  Vide  1st 
and  2d.  ch.  of  the  text  of  Mr.  FonManque,  and  his  very 
able  commentaries  thereupon.  And,  upon  the  authority 
of  this  rule,  it  follows  that  a  party  that  might  defend 
himself  at  law,  shall  not  come  here  for  rdief;  unless, 
fh>m  circumstances  which  he  could  not  reasonably 
•control,  he  was  unable  to  do  it  at  law.  Vide  the 
^ame  authorities.  In  other  words,  as  the  correctness  of 
these  rules  will  not  be  questioned,  so  long  as  the  trial  by 
Jury  shall  be  preferred,  it  may  safely  be  affirmed  to  be 
the  law,  that  every  controversy  which  can  be  faii-ly  and 
fully  settled  there  by  reasonable  attention,  shall  not  be 
reviewed  or  settled  liere;  and  more  especially,  in  a  case 
where  all  the  means  for  delay  affoi*ded  by  the  law,  have 
been  resorted  to  in  the  first  instance.  Vide  the  same  au- 
thorities.'' 

<<  Let  the  case  before  us,  then,  be  examined  by  this 
rule.  Could  it  have  been  fairly  and  fully  settled  at  law^ 
Ybe  answer  \b  at  handj  that  it  might,  unless  from  cir- 
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camstances  which  the  plaintiff  here  could  not  hare  rea-  fsmusiv 
flonably  controlled  there.  What  were  these  circum* 
stances?  Why,  besides  those  before  stated,  it  is  also  al^ 
ledged  in  the  Bill  that  the  plaintiff  was  not  acquainted 
with  the  affairs  of  his  testator,  and  therefore  had  no  rea- 
son to  doubt  the  fairness  of  the  claim,  and  went  to  trial 
upon  the  common  plea  of  payment,  put  in  by  his  coun- 
sel* But,  if  the  plaintiff  had  taken  oyer  of  the  bond,  on 
which  be  was  sued  at  law,  which  was  his  right  if  not  his 
duty,  he  would  not  have  been  bound  to  pkad  until  the 
bond  had  been  filed: — so  that  he  might  very  easily  have 
controlled  those  circumstances  which"  led  to  that  ple% 
and  might  easily  have  been  prepared  for  trial  upon  the 
plea  of  nan  est  factum: — and  therefore  it  is  not  cornpe* 
tent  for  him  to  complain,  since  the  injury  of  which  he 
complains  was  produced  by  his  own  want  of  reasonable 
attention." 

«  But,  if  it  be  not  so,  then,  according  to  his  own  shew* 
ing,  he  was  apprised  of  the  supposed  fraud  in  relation 
to  the  name  of  his  testator,  in  due  time,  and  might  have 
availed  himself  by  a  proper  defence,  at  law,  in  the  motion 
for  a  new  trial,  which  was  made  and  denied*  He  war 
then  in  the  proper  Court,  with  the  legal  means  in  his 
hands.  It  was  competent  to  that  Court,  upon  his  own 
affidavit,  disclosing  sufficient  circumstances,  to  give  him 
the  relief  now  asked  for: — ^but  this  Court  is  asked  now 
to  do  what  that  Court  might  have  done.  That  Court  was 
right,  or  it  was  wrong.  If  it  was  right,  there  is  an 
end  of  the  question;  and,  if  it  was  ^yrong,  the  questioa 
should  have  been  saved  and  reviewed  upon  the  law  side 
of  the  Supreme  Court;  for  this  Court  has  no  right  to 
ycvtse  the  errors  o^  a  Court  of  law.*' 

<<  These  are  believed  to  be  plain  and  correct  princi- 
ples; and  if  they  need  any  support,  it  may  be  found  in^ 
those  cases  referred  to  in  4  Munf.  135,  by  a  written  ar- 
-^ment,  by  Mr.  Botts^  in  support  of  a  petition  to  the 
Supreme  Court  of  Appeals,  in  the  case  of  8peneer  and 
VFhite  V.  Wilson,  for  ah  appeal  from  a  decree  of  this 
Cmirt'' 
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Besides,  the  principle  seems  to  be  settled,  in  Hook  r» 
Minny  andotherSf  4  if.  ^  JL  157,  that,  if  a  Court  re- 
fuse a  continuance  at  law  that  ought  to  be  granted,  the 
question  may  be  saved  and  the  error  corrected  by  an  ap- 
pellate Court,  as  was  done  in  that  case;  and  this  being 
the  law  with  respect  to  a  continuance,  when  refused^ 
the  same  rule  is  supposed  to  apply  to  a  motion  for 
a  new  trial,  if  it  be  also  refused: — and  in  Syme  and 
others  v.  Movtague^  ihid.  180,  I  understand  the  princi- 
ple in  Hook  v.  ^anny  and  others^  to  be  applied  so  ex- 
pressly;— for  my  venerable  predecessor  in  that  case  said, 
^*  that  if  the  Court  before  which  the  verdict  was  founds 
"  in  the  action  at  common  law,  and  in  rejecting  a  mo^uw 
**for  a  continuance f  the  Court  of  Chancery  for  that  reasom 
<<  awarding  a  new  trial  would  usurp  jurisdiction  imper- 
"  tinently;^^  and  "  that  if  the  verdict  xvere  contrary  to  evi' 
<<  dence,  or  were  found  upon  insufficient  evidence,  apjdicO' 
<<  tioUf  which  ought  to  have  been  to  the  Court  where  the  trud 
«  was  had,  was  with  like  impropriety  addressed  to  the  Court 
«  of  Chancery  for  such  other  trial;^^  and  Judge  TucKsm 
concurred  with  him;  and  Judge  Fleming,  who  was  the 
other  Judge  that  tJien  composed  the  Supreme  Courts  (as 
Judge  Roane  declined  to  sit  in  the  case,)  said,  <<  that 
*<  the  reasons  of  the  Chancellor  for  not  middling  with  tkt 
**  trial,  and  judgment  at  law,  are  cogent  and  satisfadth' 
«  ry."  And  I  am  humbly  of  opinion,  that  if  this  be 
the  law  for  Mr.  Hook  and  Mr.  Montague,  it  should  kbH 
be  the  law  for  Mr.  Logwood,  and  for  all  others  stand]ri|p 
in  a  like  situation." 

<<  It  never  was,  I  believe*  a??  i*ppiTRf*iitcd  in  JMr-  Battf^ 
argument,  "  that  the  Countnj  has  groaned  of  laft  under 
*^the  harsh  and  highly  penal  ruts  of  the  Chancery  Ctmrf^ 
but,  if  it  were  so,  as  that  ai-guiiuMit  was  acldre?ssed  to  thf 
Supreme  Court,  from  whence  tlio  nilo  complained  of  wt» 
derived,  as  appears  in  Judge  Roixe-s  opinion  in  Branch 
V  Burnley,  1  Call  147,  and  by  Ifte  case  of  Terrtt  v.  ihckf 
ibid.  546,  I  shall  make  no  remark  i^pon  it:  for  I  feci  very 
confident  that  the  rule,  if  pnrsut^d,  like  the  rule  in  Oifc 
Court, «  never  to  refuse  to  hear  a  motwn  fwitUn  the  ndt 
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qfCourtfJ  to  dissolve  an  Injundion,^^  would  have  the  like  Tb^mvamy^ 
good  effect  upon  tlie  Country." 

«  The  value  of  this  Rule  is  derived  from  it's  inflexible 
character:  it  is  known^  it  is  fixed;  and  never  yields  to 
time  or  circumstances;  and  I  hazard  nothing  when  I  say 
there  is  not  a  lawyer  at  the  bar»  that  would,  if  consulted, 
give  his  consent  to  part  from  it*  Let  the  Rule,  then, 
with  respect  to  relief  in  Chancery,  after  a  judgment  at 
iaWf  be  as  well  fixed,  as  the  rule  is  with  respect  to  mo- 
tions to  dissolve,  and  it  will  be  as  valuable.  The  reason 
of  the  rule»  in  relation  to  such  motions,  is  this,  that,  as 
the  Court  is  always  open  to  re-instate*  an  Injunction,  if 
dissolve-d,  so  the  Court,  when  sitting,  should  never,  with- 
in it's  rule,  refuse  a  motion  to  dissolve.  The  good  effect 
of  the  rule,  is  seen  in  the  promptitude  of  the  parties,  who, 
as  it  never  varies,  always  understand  it  The  justice  of 
the  Country  requires  that  the  rule,  by  which  a  party 
shall  be  let  into  ttils  Court  for  relief  against  a  judgment 
at  law,  should  also  be  as  well  known  and  fixed;  and  that 
it  should  not  bend  to  time  or  circumstances;  unless  tliey 
were  not  reasonably  to  be  controlled.  The  reason  of  it, 
to  my  mind,  is  obvious;  sinc«  it  is  a  legale  and  not  an 
equitable  right  the  plaintiff  comes  here  to  assert." 

*<  Allow  me  to  say,  that  rules  prescribed  by  Courts^ 
like  those  prescribed  by  the  Legislature,  should  neither 
conflict  with  the .  Constitutionf  nor  with  the  reasonable 
convenience  of  the  people." 

<<  As  to  the  former,  it  is  declared  by  the  11th  section  of 
the  bill  of  rights,  that,  *nn  controversies  respecting  property, 
^4  in  suits  between  man  and  man^  the  ancient  trial  bif  Jury 
^<  is  preferable  to  any  other f  and  ought  to  be  hdd  sacred**' 
Perha^  it  may  be  said,  that  this  section  of  the  bill  of 
rights  is  not  to  be  infringed;  becau^,  if  the  new  trial  be 
{^ranted,  the  case  is  to  be  tried  by  a  Jury  again:  but  the 
section  is  not  worth  reading,  if  this  Court  can  set  the  ver- 
dict already  found  aside,  which  the  Court,  where  it  wa$ 
found,  (for  aught  that  appears,  for  the  same  reasons^} 
refused." 

monu  Ti.  .63 
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F»BmuA»T.  «  As  to  the  latter,  look  at  the  record,  land  let  the  in- 
convenience and  trouble,  as  well  as  the  expences  of  the 
parties,  be  contrasted  with  their  inconvenience,  trouble 
and  expences  in  going  to  the  dernier  resort  of  the  law, 
for  a  new  trial.  In  tlie  former  case,  it  is  really  not  ^ 
very  easy  matter  to  make  an  estimate;  without  saying  ^ 
word  as  to  the  effects  of  tlie  written  evidence  upon  the  ver- 
dict found  under  circumstances  which  satisfied  a  most  in- 
telligent and  enlightened  Court.  In  the  latter  caae,  if 
that  Court  erred,  a  bill  of  exceptions,  (as  in  Hook  r. 
^anny  and  otliers^)  transinifted  to  tlie  Supreme  Courti 
with  the  aid  of  Counsel,  put  an  end  at  once  to  all  thf 
trouble  and  expence  of  the  parties,  and  held  "  sarred^ 
the  verdict,  unless  by  law  it  should  be  set  aside;  and 
then  by  law  the  same  cause  would  be  ti'ied  again.  Sure- 
ly this  is  the  better  course^  and  one  which,  with  great  de- 
ference to  the  opinions  of  others^  I  thiijk  ought  to  be  pur- 
sued, or  the  decision  of  the  Court  of  law,  as  in  8yme  and 
others  v.  Montague,  ought  to  be  satisfactory;  luilcss  the 
broad  ground  is  to  be  taken  that  this  Court  is  not  to  be 
satisfied  without  reviewing  every  case  in  it's  own  way, 
regardless  of  the  rules  of  law;  against  which  unauthoris- 
ed assumption  of  power,  I  avail  myself  of  this  occasion 
to  enter  my  solemn  protest.*' 

<<  I  have  regretted  very  much  to  hear  some  Gentlemen 
of  the  fiar  say,  that  they  consider  the  line,  as  drawn  by 
the  case  of  Terrel  v.  Bick,  between  the  Courts  of  law 
and  equity,  and  supported  by  one  uniform  course  of  de- 
cision, in  the  cases  of  Turpin  administrator  of  James  r* 
Thomas,  2H.  ^  M.  139,  8yme  and  others  v.  Mmtagne,4 
H.  ^M.  180.  hdima  v.  GUassel^s  admimstrator,  ibitL  ^69, 
Idncaid  v.  Cunningham,  2  Jiunf  1,  7%e  JMitar  v.  Jfl- 
Choku,  ibid.  31,  Fenwick  v.  JI*Murdo  ^'  Fisiter^ibid*  £44. 
and  DuvalsY.  Moss,ibid.  290,  reinaved  by  the  dectdon  b 
the  case  of  Price'' s  exemlor  v.  Fiiqua^s  adminislraiart  4 
Manf.  68,  and  the  cases  which  have  follow ec]  since* — 
These  cases  shall  in  due  lime  receive  my  attention*  Ip  . 
the  case  of  Fenwick  v.  M^^Murda  ^-  Ftsherf  the  Peb«i- 
DSNTofthe  Supreme  Courts  adverting  to  the  cases  <^ 
Terrel  y.Dick,  Turpin  adminmirator  nf  James  v.  ThmuMs^ 
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Mbrris  ^  Overton  v.  Ross^  8yme  and  others  v.  Montague,  FiimirAmT, 

And  Itelima  v.  GtasseVs  admimstrator^  said*  •<  the  prind-   ^^^^..^^-^ 

^pie  settted  on  sotemn  ar^ment  and  due  coni^ideration  of     t^est's 

^  those  cases,  ought  not  now  to  be  disturbed;  which  is    «ecutor 

<<  that,  where  a  cause  has  been  once  fully  heard  and  decided  logwood. 

'<  in  a  Court  of  Ctyntmon  law  having  competent  jurisdiction 

<«  of  the  casCf  a  Court  of  Equity  tmght  not  to  interfere*  un- 

**  less  fraud  or  surprise  be  suggested  and  proved^  or  some 

**miUerial  adventitious  circumstance  had   arisen  which 

*^  could  not  have  been  foreseen  or  guarded  against.    The 

^«  case  before  us  was  most  properly  cognizal)le  in  a  Court 

**  of  common  law,  where  it  seems  to  have  been  thorough- 

^*  \j  investigated,  and  underwent  an  able  and  lengthy 

^<  discussion  in  all  it^s  parts,  and  a  verdict  and  judgment 

<*  was  rendered  in  favour  of  the  plaintiflT,  to  which  there 

'*  was  no  exception  taken,  nor  was  there  a  motion  for  a 

<*  new  trial.    The  Court,  without  deciding  on  it's  merits, 

^^  is  unanimously  of  opinion  that  the  Court  of  Chancery 

<*  had  no  jurisdiction  of  the  case," 

*<  There  is  no  difference  discerned,  between  the  princi- 
pie  settled,  ujwn  a  review  of  those  cases,  in  that  Court, 
and  that  laid  down,  by  this  Court,  in  Mderson  v.  Biggers 
^  otiiersf  4  H.  Sf  M.  470,  and  in  Mcholson  and  Heth  v. 
Bencock  and  others^  ibid.  491,  and  which  I  still  think  is 
corrcx:t,  and  that  it  ought  to  give  the  rule  in  the  case 
before  me.*' 

«  Let  us  now  turn  our  attention  to  the  case  of  Price's 
executor  v.  Fuq%uCs  administrator,  4  Munf  68,  and  to 
the  decisions  in  the  otiier  cases  since,  to  see  if  those 
Gentlemen,  to  whom  I  have  referred,  were  correct  in 
supposing  the  decision  in  7  erre^  v.  Dick,  (recognised  by 
the  cases  referred  to,)  overruled.  The  principal  cases, 
mnce  Trices  executor  v.  Fuqaa^s  administrator^  in  which 
.the  question  of  jurisdiction  was  presented,  are  WaWsexe- 
cuior  v«  Qressem*s  distributees,  4  Munf  110,  Spencer  and 
White  V.  Wilson,  ibid.  ISO,  J>roland\.  Cromwell^  ibid.  155, 
and  Wilhins  v*  Woo^n  administrator  of  Pearce,  5  Munf 
183; — and,  fiwt,  as  to  the  case  of  Prions  executor  v.  Fu- 
^vaCs  administrator.*^ 
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'uBi^Br,      «  Tliis  was  a  decision  in  the  absence  of  the  appelfac^; 

y^^..,^^^  and  therefore,  as  I  understand  the  course  of  the  Court, 

West's     it  would  not  be  considered  as  authority  there:  it  should 

executor    ^^^  y^  considered  so  elsewhere;  or,  in  other  words,  it 

Ii)gwood.  gives  the  rule  only  in  that  particular  case." 

**  In  the  next  case,  of  WaWs  executor  t.  QreseoiaCe  dis- 
tributees, I  understand  Judge  Roane  in  delivering  the 
opinion  of  the  Court,  as  I  do  in  Terrd  v.  DUk:  and  the 
decision  being  founded  upon  **  the  ctrcwmstances  of  the 
case,**  confines  it's  authority,  I  believe,  to  that  case  only .** 

« In  the  next  case  of  8pencer  ^  White  v.  ITtbon,  it 
does  seem  to  me,  I  admit,  that  the  decision  conflicts  with 
the  rule  in  Terrd  v.  Dick^  and  in  the  case^  which  follow- 
ed, down  to  tlie  decision  in  the  case  of  Duvals  v.  Boss. — 
The  conflict  seems  to  be  in  this,  that,  in  these  cases,  the 
plaintiffs  in  this  Court  were  denied  relief  in  the  Supreme 
Court,  upon  the  ground  taken  by  Judge  Roahe  in 
Branch  v.  Burnley^  and  by  the  Court  in  Terrd  v.  Hioic; 
In  Branch  v.  Burnley,  that  very  distinguished  Judge 
said,  « I  hold  it  to  be  a  clearly  established  principle 
<<  that  a  judgment  of  a  Court  of  common  law,  given  on  a 
^<  legal  question  shall  never  be  corrected  or  disturbed  in 
<<  Equity  upon  grounds  which  were  proper  for  the  con* 
<<  mon  law  Courts,  and  which,  therefore,  we  mustsu^Nwe 
«<such  Court  to  have  decided  upon;  unless  the  applicttit 
<<  to  the  Court  of  Equity  can  shew  some  particular  dr- 
•<  cumstances  to  have  taken  plac^,  operating  as  an  inpe- 
<<  diment  to  his  availing  himself  of  those  grounds  ufon 
<<  the  trial  at  law/' 

^<In  Terrd  v.  Dick,  Judge  Roane,  on  a  like  quc^tfon^ 
again  said,  <<  in  order  to  save  time,  I  beg  leave  to  relinrf 
^<in  support  of  this  opinion,  to  the  observations  I  used 
<<upon  this  point,  in  the  case  of  Branch  v.  Burnley,  smi 
t^  to  remark  tliat,  upon  mature  reflection,  rince,  I  have 
<<  not  seen  cause  to  change  my  ojHtibn  upon  the  subjects" 

In  the  case  o^  the  Auditor  v.  Jsricholus^  Judge  Bkoqej^ 
said,  upon  a  like  point,  that,  **  llic  doctrine  is  well  rs- 
<<tablished  in  this  Court,  that  ileri^ions  at  law  €m%  not 
<*be  revised  in  a  Court  of  Cljiinccty  tipon  the  mere 
**  ground  of  error  iri  the  law  Courts  nor  upon  cirmm* 
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*^  stances  of  which  that  Court  had  cognixance^  unless  liie  F«BmwAmn 
<*  complainant  can  make  a  competent  excuse  for  having  ^^^^.y.^ 
<<  fiiiled  to  defend  himself  at  law/'  ^Vest's 

*<  In  the  case  of  Duvala  v.  UosSf  upon  a  like  point,  executor  . 
Judge  Cabell  said,  <^  I  can  not  perceive  in  this  case  hogwood. 
^<  anj  ground  on  which  Boss  can  found  his  claim  to  the 
<<  interference  of  a  Court  of  Equity.  The  controversy 
<<  between  the  parties,  a  mere  contest  about  the  terms  of  a 
"  contract,  was  properly  cognizable  before  a  Court  of 
*<  law.  It  was  regularly  submitted  to  a  Jury,  wlio  fully 
^<  investigated  and  fairly  decided  it.  Ross  himself  com- 
"  plains  neitlier  of  surprise,  of  the  absence  of  witnesses, 
<*  nor  of  any  other  circumstance  to  impeach  the  fairness 
<<  of  the  trial:  he  does  not  state  the  subsequent  discovery 
««of  testimony  unknown  to  him  at  the  trial;  and,  altho' 
**  he  calls  on  the  Duvals  to  answer  as  to  certain  facts 
<«  which  he  alledges  were  known  to  them,  yet  he  no  where 
^c  intimates  that  these  facts  were  known  to  them  only^  so 
«  as  to  be  incapable  of  other  proof,  and  thus  to  authorise 
<<  a  resort  to  a  Court  of  Equity  for  the  purpose  of  extort- 
'*  ing  a  disclosure.  In  fact,  the  only  ground  on  which 
«<  he  himself  sets  the  subject  is,  that  the  judgment  is  op- 
«<  pressive  and  unjust.  What  is  this  but,  under  the  spe- 
««  cious  pretext  of  equity  and  justice,  to  give  to  the  Court 
«^  of  Chancery  ttie  enormous  power  of  revising  and  con- 
<<  trolling  verdicts  and  judgments  in  all  .cases  whatso- 
«<  ever?  a  power  dangerous  in  itself,  incompatible  with 
«<  the  genius  of  our  government,  and  utterly  denied  by 
*f  our  laws." 

«<In  this  case,  also,  Judge  FLEMiifG  said,  that  '^all 
«^  the  facts  and  circumstances  stated  in  the  bill  were^  or 
«<  might  have  bem^  g^ven  in  evidence  on  the  trial  at 
*<  law;"  so  that  four  Judges,  in  five,  concurred  with  this 
Court  in  Fenwidc  v.  J\i*Mirdo  and  FislierJ^ 

"  But,  in  the  cuse  of  Spencer  and  White  v.  Wilson^  now 
the  subject  of  consideration,  relief  was  afforded,  tho'  no 
season  was  assigned  in  the  bill  for  not  having  made  their 
defence  at  law,  as  seems  to  me  to  be  required  by  all  of 
the  foregoing  opinions;  and  without  a  proper  case  being 
nade  by  the  bill  for  a  disoaroery,  as  was  said  by  Judge 
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ttMiteiMt,  Cabeia,  in  Duvdls  v.  Itoss,  to  be  necessary;  and  still 
^^^^^^.^^  it  does  seem  to  me  that  the  Court  did  not  mean  to  be  un- 
West'fl  derstood,  in  that  case,  as  conflictint^  with  the  question 
executor  of  jurisdiction,  settled  in  Terrd  v.  Dick,  and  in  the  nu- 
Logwood.  merous  cases  which  have  followed.  For,  in  the  next  case 
of  Mland  v.  Cromwell,  Judge  Fleming  said,  in  giving 
the  opinion  of  tiie  Court,  in  which,  also,  he  said  that 
Judge  Roane,  tlio'  absent,  concurred,  that  *^  altho'  a 
«  party  may  be  let  into  a  Court  of  Equity,  on  grounds 
<*  which  he  could  not  have  used  on  the  trial  of  a  Caveat^ 
"  and  which,  in  fact,  make  another  case,  (in  reference 
«  to  that  which  he  might  have  availed  himself  of  on  snch 
<«  trial;)  or  upon  a  case  suggesting  and  proving  that  he 
<*  was  prevented  by  fi^ud  or  accident  from  prosecuting 
"  his  caveat;  he  is  not  to  be  sustained  in  the  Court  of 
•«  Equity,  on  such  grounds  as  were,  or  might  have  been 
*<  brought  forward  on  the  trial  of  the  caveat.**  So  that 
I  consider  the  rule  established  by  this  derision  as  a  com- 
plete recognition  of  the  rule,  upon  the  principle  laid  down 
in  the  case  of  Fenwick  v.  M^Murdo  and  Fislier^  and  in 
aU  those  cases  referred  to  in  tliat  decision:  for  I  am 
nnable  to  discern  the  difference  if  any  exists;  since,  in 
1>oth  cases,  whether  ^i  law  upon  a  bond  or  covenant,  or 
in  a  caveatf  the  party  coming  here  for  relief  against  a 
decision  there,  must,  upon  principle,  be  able  to  state^  and 
toprovCf  why  he  did  not  avail  himself  at  law;  and  so,  as 
to  a  decision  at  law  in  any  other  action,  from  a  common 
action  of  slander  np  to  a  Writ  of  right  And  if,  as 
Judge  Brooke  said  in  the  case  of  the  Auditor  v.  ^tUho- 
laSf  he  "  can  make  a  competent  excuse  for  having  failed* 
to  do  it,  this  Court  will  sustain  him.  And  in  MlandY. 
CromwM,  Judge  Fleming,  as  to  Jurisdiction,  remark- 
ed that,  **  if  the  solemn  decisions  oj  t/tts  Courf  upon  liu 
*f  point,  were  even  replete  wtfh  error,  that  error,  upm 
**  general  principles,  had  hetter  be  ticqiiiescfd  i  ft,  than  cor- 
<<  reded  at  this  late  day:**  and  t*>  thin  effiTt  t\w  sftnir  Tfm* 
^aMe  Judge  spoke  in  the  case  of  Fenwick  \\  M^^urd^ 
and  Fisher:  and  herewith  also  agrros  that  diiffiiigii  tallied 
author  Judge  Blackstonb,  tiiat  •<  it  is  an  eMtablislifd 
^<  mle  to  abide  by  fomn^r  pi^cedents  when?-  tjic 
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<^  points  again  come  in  litigation;  as  well  to  keep  the  ?m»iza.bi^ 

<^  scale  of  justice  even  and  steadjy  and  not  liable  to  wa* 

<<  vcr  with  every  new  Judge's  opinion;  as  also  because, 

^<  the  law  in  that  case  being  solemnly  declared  and  deter- 

^'  mined,  what  before  was  uncertain,  and  perhaps  indif- 

'^  ferent,  is  now  become  a  permanent  rule,  which  it  is 

<<  not  in  the  breast  of  any  subsequent  judge  to  alter  or 

'*  vary  from,  according  to  his  private  sentiments:   he 

<<  being  sworn  to  determine,  not  according  to  his  own 

<^  private  judgment,  but  according  to  the  laws  and  cus- 

<<  turns  of  the  land;  not  delegated  to  pronounce  a  new 

<<  law,  but  to  maintain  and  expound  the  old  one.''    And 

•o  are  the  principles  on  wliich  tbis  Court  acts,  as  well 

settled.     Vide  the  case  of  Bond  v.  Hopkins  1  8ch.   and 

<^  Lefr.  428-9,  for  the  opinion  of  Lord  Reddesdaie  in  this 

«  respect.'* 

<<  The  same  distinguished  author,  speaking  of  the  der*^ 
nier  resort  of  Justice  in  England,  says,  <<  their  sentence^ 
<<  is  final,  decisive,  irrevocable:  no  appeal,  no  correction^ 
«  not  even  a  review  can  be  had:  and  to  their  determina^ 
« tion,  whatever  it  be,  the  inferior  Courts  of  Justice 
^f  must  conform;  otherwise  the  rule  of  property  would  be- 
«<  no  longer  uniform  and  steady."  1  Tuck.  iU.  11,  69.-^ 
And  so  here:  for,  unless  it  be  so,  a  dernier  resort  of  jus* 
tice  would  be  a  very  great  evil,  instead  of  a  benefit  to  the 
community.  So  that  it  is  the  duty  of  this  Court,  in  con- 
formity with  the  established  law,  so  far  as  the  deci- 
sions of  the  Supreme  Court  are  understood,  to  pursue  them."' 

**  The  only  difficulty,  at  any  time,  upon  this  subject^ 
so  far  as  I  am  informed,  is  to  understand  how  the  law 
there  is  settled.  That  this  difficulty  should  sometimes 
exists  is  not  very  strange;  since  a  difference  of  opinion 
now  and  then  happens,  among  the  Judges  of  that  Courts 
in  relation  thereto.  But  so  far  as  the  law  is  understood 
to  be  settled,  I  believe,  it  is  conformed  to  by  all  ti^e 
Oourts  below  with  peculiar  pleasure.  But  if  it  be  not 
settled  at  all,  the  settlement  of  it  must,  from  the  nature 
of  our  institutions,  begin  in  the  Courts  below;  and,  in 
such  case«,  each  Judge  must,  of  necessity,  do  it  in  hiS: 
<|wn  way: — aiid  so  he  must,  if  there  be  acon^rar^fy  of  d<*' 
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^1820*^*  cisions  in  analogous  cases;  orifthelawbe  settled,  as 
Judge  Flemiitg  said  in  Duvals  v.  BosSf  <<  according^ 
♦<  to  a  variety  of  decisions  of  this  Court,**  each  Jndge 
must  still  act  for  himself  in  like  manner.** 

"  The  next  and  last  case  referred  to,  of  Wiikins  v. 
Woodfin  adm*r.  of  Pearce^  may  be  considered  as  placed 
upon  the  ground  of  Prices  eocfor.  v.  Fnqua^s  adnCr.,  as 
it  was  a  case  without  counsel  for  the  appellee.*' 

"  Tliere  are  some  other  cases,  since  the  case  of  Priest 
executor  v.  Fiujua^s  administrator^  that  bear  a  strong 
likeness  to  it,  which  have  not  been  brought  into  view, 
and  as  to  which,  I  do  believe,  so  far  as  I  understand 
them  also,  the  Judges  of  the  Supn^me  CouK  did  not 
mean  to  remove  the  line^  as  drawn  by  tlie  many  solemn 
decisions  of  that  Court,  between  the  Courts  of  law  and 
equity^  from  Terrel  v.  Dick  down  to  Mland  v.  Crom- 
well: for,  in  none  of  the  cases  that  are  supposed  to  con- 
flict with  that  line,  has  it  been  said  by  a  single  Judge  of 
that  Court,  that  any  one  of  them  is  not  law,  as  is  some- 
times said  in  England,  Vide  1  Tuck.BL  69.** 

<<  One  general  remark  more,  upon  all  that  class  of  cases, 
which  are  said  to  conflict  with  Judge  Roane*s  opinion 
in  Branch  v.  Burnley,  and  with  the  Court  in  Terrd  r* 
Dick,  and  with  all  the  other  cases  decided  in  conformity 
thereto,  down  to  ^Nhland  v.  Cromwell,  ia  this,  that  in  not 
a  single  instance  did  the  question  occur  as  to  the  juris- 
diction of  the  Court;  and,  in  every  instance,  the  Court 
seems  to  have  relied  upon  the  merits,  without  even  look- 
ing at  that  question;  so  that  I  consider  it  as  in  no  manner 
disturbed;  and  in  this  I  am  supported,  upon  principle» 
by  the  decision  of  the  Court  in  SToland  v.  Cromwell.** 

"Ifin  this  view  of  the  subject  I  am  correct,  this  Court 
was  so  in  ^Iderson  v.  Biggers,  4  H.  ^  M.  470,  and  in 
Mcholsimand  Heth  v.  Hencock  and  others,  ihid.  491,  which, 
being  now  reviewed,  are  appi*ovecJ  and  refeiUTd  in,  so 
far  as  thequestion  of  jurisdicticMi  wiih  discusjied  aod  set- 
tled, as  a  part  of  mjr  opinion  in  this  rase.*' 

<«  But,  if  I  have  erred  in  this  vit  w,  then  It  in  for  (lie 
Supreme  Court  to  say  wliether  llit^  line  drawn  brtwveft 
the  Courts  of  laWRnd  equity  bv  tU^  rirrisinii  \n  Trrrd  v, 
Dick,  and  approved  by  the  Court  in  Fetuvick  v,  mWJlmnda 
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&  Pisher,  upon  a  review  of  all  the  like  cases  which  had  Pm»va«», 
been  decided  in  the  mean  time,  he  removed  or  not.*'  ^ 

«  Before  I  dismiss  this  suhject,  let  me  notice  the  con-  wesf  t 
dnct  of  Mr.  West.  On  the  trial  at  law  he  suspected,  for  e^cutor, 
the  first  time,  that  the  name  of  his  testator  to  the  bond  Logwood. 
in  question,  was  not  genuine: — but,  after  a  verdict,  he 
was  denied  a  new  trial: — why?  because,  I  suppose,  the 
Court  was  satisfied:— and  with  that  decision  this  Court 
must  be  satisfied,  unless  he  could  bring  himself  within 
the  rule  laid  down  hy  all  the  Judges  in  some  of  the  cases 
before  referi*ed  to.  What  did  he  do?  Why,  instead  of 
eoming  off  to  this  Court,  to  state  and  proroe  if  it  were 
true,  how  he  had  not  been  able,  from  some  reasonable 
cause,  to  present  his  ease  to  the  Court  of  law  for  a  new 
trial,  and  therefore  asked  it  here,  before  an  execution 
should  be  levied,  to  save  expences  to  the  estate  of  his 
testator,  he  submitted  to  an  execution,  a  forthcoming 
bond,  and  a  judgment  thei*eon;  and,  thus,  having  avail- 
ed himself  of  all  the  delays  of  the  law,  comes  here,  re- 
presenting this  conduct  as  necessary  **  to  gain  time  to 
**  make  himself  better  acquainted  with  the  transacti<ms  be- 
<«  tween  his  testator  and  the  said  Logwood;^'  and  yet,  he 
does  not  state,  in  any  part  of  his  bill  before  me,  tiie  dis- 
covery of  a  single  circumstance,  in  relation  to  the  trans- 
action, since  that  trial,  so  far  as  I  understand  that  bill. 
He  is  not  therefore,  as  it  seems  to  me,  within  the  rule 
prescribed  to  this  Court;  since  the  circumstances  now 
disclosed  were  known  to  him  then,  and  were  either 
brought  to  the  view  of  the  Court  of  law,  or  they  might 
bave  been: — and,  upon  autlunity,  if  they  ivere  not,  it 
should  be  accounted  for." 

^«  Upon  this  view  of  the  subject,  I  can  not  consent  to 
reinstate  the  injunction,  which  is  now  to  be  considered 
as  having  been  dissolved  upon  tlie  ground  that  it  should 
not  have  been  granted." 

From  this  decree  the  complainant  was  allowed  an  ap- 
peal by  order  of  a  Judge  of  this  Court.  In  his  petition  he 
remarked,  1st,  that  his  case,  as  stated  in  his,  biU,  was 
properly  relievdble  in  equity  $  since,  if  he  might  have 
made  the  matters,  in  the  bill  stated,  the  ground  of  a  de- 
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Febbuart,  fence  at  law,  (and  it  is  not  denied  that  lie  mighty)  the 

^  reasons  set  forth  by  him  for  not  having  availed  himself  of 

West's     such  defence  at  law,  are  sufficient  in  themselves,  and  arc 

•xecutor   proved  to  be  just  and  true,  by  the  proofs  in  the  cause  and 

tKjgwood.  all  the  circumstances  of  the  transaction: — 2d,  that,  on 

the  merits  and  on  the  evidence,  the  case  was  precisely 

such  an  one,  as  that  the  Court  should  have  directed  anew 

trial  of  the  suit  at  law,  with  liberty  to  the  complainant 

to  plead  that  the  bond  was  not  the  deed  of  his  testator. 

The  following  was  the  opinion  of  tliis  Court. 

The  Court  is  of  opinion,  tJiat  the  Court  of  Chancery 

erred  in  dissolving  the  Injunction  in  this  case,  witiiout 

having  directed  an  issue,  to  try  whether  the  bill  penal  iii 

question  was  the  deed  of  Robert  West  the  appellant's 

testator,  or  not;  and  further,  to  ascertain,  if  it  be  found 

to  be  his  deed,  what  was  the  consideration  on  which  it 

was  founded* 

The  Decree  is  therefore  reversed  with  costs^  and  the 
cause  is  remanded  to  the  Court  of  Chancery,  to  have 
such  issue  directed,  and  the  cause  pi-occeded  in  to  a  final 
decree. 


Decided, 

Feb  15th,  Wooddj  ttgainst  Flournoy. 

1.  In  eu-  THIS  was  an  action  of  assumpsit  in  tiic  Superior 
r^en^'*''  Court  of  Chesterfield  County,  instituted  in  March  1814. 
•grcement,  by  WUUam  Floumoif  against  Samuel  Wooddy  and  Cor- 
^iJ^T^    nelius  Buck  late  co-partners  in  working  Railey's  coal 

Sil*^*  thc"^  pits. 

decuSition:       The  declaration  contained  two  Counts,-  the  first,  a 

»me««'2r     general  indebitatus  assumpsit  for  the  hire  of  five  slaves 

writing,  tho'  of  the  plaintiff,  for  which  the  defendants  on  the  1st  day 

a  true  copy, 

b  not  sum-  ^      ««    „  « 

cicntOj^See  Cooke  v.  Sinmt,  2  Call,  39.  S.  P. 

2.  The  declamtion  was  upon  a^ncral  indebitatus  (usumpmt^  for  the  hire  of  fi^c 
•Uvea,  for  which  the  defendants,  bcine  co-partners,  pi-niiiiscd,  on  tlie  l«tof  J*nu»^ 
IT  1811  to  pay  the  pUdntiffthe  sum  of  g350,.  when  they  should  be  th«?reunto  ftftser- 
wards  reqiMred:— the  phuntifT  could  not  recover  upon  a  writing  signed  by  one  of 
the  defendants,  certifying  that  he  had  hired  of  the  plaiiitifl  five  &Uves  it  ihe  pnee 
of  SJ350,  and  that  this  should  entitle  the  plamtifF  to  the  other  dcfcudiut's  tiond  W 
the  same,  payable  on  the  Ist  of  January  1811. 


In  the  44th  Fear  of  the  Commonwealth*  507 

of  January  181 1,  promised  to  pay  him  the  sum  of  three  FBBmrj4»T, 

hundred  and  fifty  dollars,  when  they  should  be  thereunto    ^^^^^.-^ 

afterwards  required: — the  second   a  special  Count,  as    Wooddy 

follows;    "and  whereas,  on    the  13th  day  of  January    pio^^oy. 

^'  1810,  at  the  parish  and  County  aforesaid,  the  said 

<*  defendant  Samuel   Wdoddy^  acting  for  and   on  behalf 

<<  of  himself  and  the    said  defendant  Cornelius   Buck, 

^'  then  partners  as  aforesaid  in   working  Railey*s  coal 

*^  pit?  in  the  said  County  of    Chesterfield,  made  an 

*<  agreement  in  writing  with  the  said  plaintiff,  in  these 

<*  words  and  figures,  to  wit: — «<  This  is  to  certify  that  I 

**  have  this  day  hired    of  Dr.  WiUiam  FUmmoy  five 

<<  hands  at  the  price  of  three  hundred  and  fifty  dollars, 

<<  tbeii*  time  insured  by  their  master;  and  the  said  hands 

*<  to  work  in  J^ariin  Bailey* s  coal  works  the  present 

<<  year;  to  be  cloathed  as  usual;  and  this  shall  entitle  Dr* 

*<  FUmmoy  to  Cornelius  Bud^s  bond  for  the  same^  pay- 

^i  able  on  the  first  day  of  January  1811;'*  which  agreement 

<<  is  signed  by  the  said  WoodAy^  and  dated  the  day  and 

<<  year  in  this   Count  first  above   mentioned;  and  the 

**  plaintiff  avers  that  he  did  every  thing  which  on  his 

<*  part  he  was  bound  by  the  said  agreement  to  do;  by 

<«  virtue  whereof,  and  the  above  recited  agreement,  the 

'<  said  plaintiff  became  entitled  to  demand  of  the  said 

^<  defendants  co-partners  as  aforesaid,  the  said   Come- 

<<  lius  Buck^s  bond  for  the  said  sum  of  three  hundred 

^*  and  fifty  dollars,  payable  to  the  said  plaintiff  on  the 

^*  said  first  day  of  January  1811;  yet  the  said  defend- 

<<  ants  have  not  fulfilled  or  performed  their  agreement 

«<  aforesaid,  in  this,  that  they  or  either  of  them  (although 

<<  they  have  been  often  thereto  required,  and,  particu- 

*<  larly,  on  the  day  of  in  the  year         , 

<<  and  again   on  the  day  of  in  the  year 

(^  ,)  have  not  delivered  the  said  plaintiff  the  said 

<<  Cornelius  Buck^s  bond,  payable  to  the  plaintiff  on  the 

«<  1st  of  January  1811,  but  have  altogether  refused  so 

f(  to  do;  and  also  in  this,  that  the  said  defendants,  or 

<^  either  of  them,  did  not  return  the  said  ne^*oes  at  the 

<<  expiration  of  th|  term  of   their  hiring,  cloathed  as 

^«  usual;—- by  reason  whereof,  and  of  the  breach  by  the 
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^*  1820*''*  ^*  ®**^  defendants  of  their  promise  in  the  first  Coomt 
,^^^.,^^^^   "  herein  above  set  forth,  the  plaintiff  saith  he  is  damaged 
•    Wooddy     *•  six  hundred  dollars,  and  thereof  he  bringeth  suif 
leiournoj.       ^^^  defendants  pleaded,  separately f  non  assumpsit. 
On  the  trial,  th^  Jury  found  a  special  verdict,  that,  on 
the  first  day  of  January  1808,  certain   articles   of  co- 
partnership were  made  and  entered  into  between  the  de> 
fendant  Wooddy  and  the  defendant  Buckf  for  working  itt 
partnership  certain  coal  mines  in  the  County  of  Ches- 
terfield  called   Railey^s  coal  pits;  which  articles  were 
found  inhoic  verba;  that,  on  the  ISth  of  January  1810, 
the  plaintiff  hired  five  slaves  to  work  at  the  said  coal 
pits,  which  hiring  and  the  terms  thereof  were  evldeiiced 
by  a  writing  of  the  same  date  last  aforesaid,  signed  by 
the  defendant  Wooddy ^   and  then  delivered  to  tlie  plain- 
tifir,  which  writing  (being  the  same  recited  in  the  declar- 
ation,) was  also  found  in  hcec  verba: — tliat,  before  the  in- 
stitution of  this  suit,  to  wit,  early  in  the  year  1815,  the 
plaintiff*  demanded  of  the  defendant  Buckf  bis  bond  fiir 
the  amount  of  the  hii*e  of  the  plaintiff's  slaves  in  the  said 
writing  mentioned;  with  which  demand   he  refused  to 
comply: — that,  before  the  institution  of  this  suitf  to  wit, 
in  the  spring  of  the  year  1813,   the  plaintiff  demanded 
of  the  defendant  Wooddy  that  he  would  execute  and  de- 
liver to  him,  hLs  own  bond  for  the  amount  of  the  said 
hire,  wiih  which  demand  he  refused  to  comply: — tha^  in 
the  year  1811,  the  plaintiff  told  a  witness,  that  he  had 
the  year  before  hired  five  hands  to  the  defendant  WmoUf 
for  the  defendant  Biuik;  and  that  they  had  been  retomed 
naked;  but  that  he  did  not  blame  Wooddy  therefor;  'tat 
that  he  looked  to  Buck  alone;^thatt   tiiu  iiig  tiie   year 
1810,  for  which  the  said  slaves  wci^  hired  as  afare^aid, 
they  once  ran  away  from  the  said  pits,  and  wrtit  home 
to  the  plaintiff,  who  brought  thciii  back  to  Uie  said  coal* 
pits  without  delay,  and  delivered  them  to  Wmidy^  who 
being  about  to  correct  them  for  nrrmin^  iiway,  tbr  plain- 
tiff objected  to  his  doing  so,  saying  ttiat  Wmdiy  %ho^\A 
have  nothing  to  do  with  the  said  shive^i;  ff»r  (hat  he  tJie 
plaintiff  did  not  look  to   him  but   t0  Unck  for  tlie  lijrc 
thereof;  that,  during  tlie  aame  yrar  iBiOf  two  otJic^r  per-^^ 


*      In  the  44th  Fear  of  the  Ck>mmonwealtL  50$ 

9on9  hired  slaves  to  fVooddy  for  the  use  of  the  said  Rail-  JmvkMX, 
ey^s  coal-pitSy  and  received  from  him  similar  orders  on 
Buck  for  his  bonds  for  the  amount  of  hires  respectively; 
and  that,  on  presenting  such  orders  to  Btickj  he  gave  his 
bonds  accordingly,  which  he  afterwards  paid  off;  to  wit, 
during  the  year  1811,  or  early  in  the  year  1812:  that  the 
partnership  aforesaid,  between  the  said  defendants,  was 
dissolved  in  the  month  of  December  1810,  but  no  public 
notice  of  such  dissolution  appeared  to  have  been  given 
by  them,  or  either  of  them: — that,  during  the  year  1810, 
orders  for  bonds  for  hand-hire  wei-e  frequently  drawn  by 
Wooddy  on  BtidCf  which  orders  were  similar  to  those  be- 
fore mentioned;  and  that,  until  the  latter  part  of  the 
year  1810,  those  orders  were  uniformly  complied  with  by 
Buck  by  his  executing  and  delivering  bonds  according 
thereto;  that  Buck  became  embarrassed  in  the  year  1811, 
and  utterly  insolvent  in  July  or  August  of  1812« 

The  verdict  concluded  in  tlie  usual  form;  finding  con- 
ditionally for  the  plaintiff,  and  assessing  his  damages  to 
S350,  with  legal  interest  thereon  from  the  1st  day  of  Jan- 
uary 1811  'till  paid,  &c. 

The  Superior  Court  gave  Judgment  for  the  plaintifff 
from  which  the  defendant  Wooddy  appealed. 

Samuel  Taylor  for  the  appellant 

Leigh  for  the  appellee. 

Judge  Roane  delivered  the  Courtis  Opinion. 

The  Court  is  of  opinion  that  the  second  Count  in  the 
jdeclaration  is  defective  in  tliis;  that  it  does  not  aver  that 
the  appellant  and  his  partntT  promised  that  the  appellee 
should  receive  the  bond  of  Cornelius  Buckf  but  only  sets 
out  the  writing  in  which  such  promise  is  alledged  to  be 
contained,  as  in  the  case  of  Cooke  v.  Simms  in  this 
Court.(a)  The  Court  is  also  of  opinion  that  the  appellee  (a)  7  CaS 
is  not  entitled  to  recover  on  the  first  Count,  it  being  a  ^^' 
general  inddntaius  assumpsit;  because  the  special  agree- 
nient  set  out  in  the  Verdict  does  not  authorise  such  a  re- 
covery; it  not  being  for  the  stated  sum  due  for  the  hires 
of  the  negroes  in  question,  but,  at  most,  only  binding  the 
appellant  and  his  partner  for  such  damages  as  might 
have  been  assessed  for  a  refusal  to  furnish  the  bond  afore- 


Flounioy* 


51Q  Supreme  Court  of  Jppeals.  , 

jFm^voaujj  saifL    The  agi*eeinent  founds  differs  from  the  evidence 

called  for  by  tiiat  Count,  also,  in  this,  that  the  former 

Wooddy    would  have  warranted  a  suit  by  the  appellee  before  the 

mI^ov    expiration  of  the  year,  whereas  the  case  made  by  the  said 

Mwinv.   ^^^  Count,  pre-supposes  the  lapse  of  the  said  year  before 

the  accruing  of  the  Action. 

On  this  ground,  tlie  Court  reverses  the  judgment,  and 
enters  one  for  the  appellant^  without  deciding,  absolute- 
ly, how  far,  if  the  said  second  Count  had  not  been  defec- 
tive as  aforesaid,  the  appellant  would  have  been  discharg- 
ed from  his  liability  by  reason  of  the  laches  of  the  ap- 
pellee* 


F^rlsi  Prior  and  otliers  against  Kinney's  executors. 
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1.  An  VS  the  Superior  Court  of  Chancery  for  the  Stannton 

^^'^^  District,  a  Bill  was  filed  by  Jacob  JKnney,  setting  forth 
td^wefin two  that  he  obtained  a  Judgment  in  the  County  Court  of 
SrtT™4lt  Kawawha  against  Men  Prior  for  106L,  witfi  interest 
the^P)pc^  from  the  25th  of  April  1801,  Hill  paid,  and  costs;  liiat 
who  dioSd  he  issued  execution  thereon  the  17th  of  June  1803,  and 
die  first,  op  another  execution  the  24th  of  September  in  the  same 
5^^  year;  that  it  appeared  by  the  Sherirs  return  on  the  first 
in  either  of  these  executions,  that  Elixabeth  Lewis  claimed  ttie  ne- 
TJng  to'Jhe  groes  on  which  it  was  levied;  the  return  on  the  second, 
other;  in  ^^j^  ^^jy  [^  these  words,  "  not  sold  on  account  of  slck- 
;^on"^f^chness:''-tt  claim  of  Elizabeth  Lewis  was  fraudn- 

^igreement,   j^ntly  set  up  to  screen  the  property  from  the  execution, 
by?dctd"Sf  being  founded  on  an  instrument  of  writing  recorded  u 
^gift  execut- 
ed two  days  ^nnvi^vM  idl  her  slaves  to  her  said  sUler,  who,  after  the  tmi- 

?Xwi  in  brassed  ciVcumJuncla.)  to  have  the  »,r  »/<f« ./««;  csc^pt  twts 
ilnmX  donee^Oned  in  her  own  immediate  employment,  *nd  pnncipiJlT  lo 
:^"SnhS  ^.d^ed.  tHo'  ^imitted  to  record  on  tb.  -*  "f-' "'JS^ 
ILbscnWvritnMses.  only,  who  aUo  .wore  to  the  hind  wntm^  of  «.other  *ho 
S«T»i  ^idjSd^dnot  to  be  fraudulent  as  tc  the  creditoTs  of  the  httsb«d; 
^wiSrtMding  aV^ment  for  a  debt  had  been  rende,c<l  aga.n.t  him,  and  »»  «.- 
^edTwhenlt  wa.  Secutod,  and  when  the  marriife  xvm  ioleran«cd. 
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the  said  County  Court,  executed  by  Peggy  the  \vife  of  Fibruabt, 
Ae  said  Priory  (formerly  Peggy  LewiSy  sister  of  the  said  .^^^^.^^^^^ 
MSlizabethfJ  after  her  marriage  with  him,  and  with  no  pnor  and 
other  intent,  nor  for  any  other  consideration,  than  to  others 
screen  the  property  fi'om  the  payment  of  his  debts;  his  kinney'i 
circumstances  being  known  to  be  much  embarrassed: — 
that,  if  the  said  instrument  bore  date  before  the  marriage,. 
It  was  so  dated  to  give  it  the  colour  of  having  been  theih 
executed:  that  it  never  was  legally  admitted  to  recoinl: 
that  Prior  had  always  been  in  possession  of  the  slavesr 
and  claimed  them  as  his  own;  that  they  were  taxed  ta 
bim;  that  Elixdibeth  Lewis  did  not  live  with  him,  nor  take 
any  kind  of  authority  over  them,  except  it  miglit  be  ta 
claim  them  if  taken  by  any  officer  for  his  debts:  that 
they  bad  remained  in  his  possession  more  than  five  years 
before  the  institution  of  this  suit,  and  ought  now  to  be 
considered  as  his  property,  in  relation  to  his  creditors* 

The  Complainant  prayed  that  Alien  Prior,  Eli%abetk 
Lewis  f  and  Andrew  BonnaUy  the  Sheriff  of  Kanawha,  be 
made  defendants  to  the  Bill;  that  tlie  said  Prior  and 
Lewis  by  their  answers  should  say,  upon  what  considera- 
turn  the  vmting  before  referred  to  was  executed,  and  for 
what  purpose;  whetlier  it  bore  date 'on  the  day  when  it 
was  executed,  or  not;  was  it  before  or  after  the  marriage 
of  said  Prior  and  wife?  what  was  the  date  of  the  mar- 
riage? who  was  in  possession  of  the  slaves  from  the  time 
of  the  said  marriage,  and  upon  what  terms?  that  by  a  de- 
cree of  the  Court  the  said  slaves  should  be  sold  for  sa* 
tisfaction  of  the  said  judgment,  &c. 

ElMobeth  Lewis,  by  her  answer,  said  that,  long  before 
the  marriage  of  her  sister  Peggy  Lewis  with  AUen  Priory 
it  was  agreed  between  them,  that,  which  ever  of  the  sis- 
ters should  happen  to  die  first,  or  be  first  married,  the 
property  of  the  one  so  married  or  departed  this  life^ 
should,  in  such  event,  belong  to  and  become  vested  in 
the  surviving  or  unmarried  sister;  that  witnesses  were 
called  upon  to  attest  this  mutual  agreement;  and,  in  con- 
sideration thereof,  when  her  said  sister  Peggy,  about  six 
or  seven  years  afterwards,  became  engaged  to  mari^ 
Atten  Prior,  she^  a  short  time  before  the  marriage,  exe* 
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FsBvuAHT,  cuted  the  instrument  of  writing*  alluded  to  in  the  Bill. 
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^_^^^^^  which  was  not  antedated,  but  actually  executed  on  tl» 

day  of  it's  date:  tliat  this  respondent,  after  the  said 
marriage,  lived  partly  with  her  said  sister  and  husband, 
and  occasionally  with  her  brother  Andrew  Lewis;  that 
she  permitted  her  brother-in-law,  AUen  Prior^  to  have 
the  ust*  of  the  said  slaves,  except  two  of  them,  .^na  and 
Charlottef  whom  she  had  always  retained  in  her  own  im- 
mediate employment,  and  principally  to  wait  upon  her- 
self; but  she  never  at  any  time  Intended  thereby  to  di- 
vest herself  of  her  right  of  property  therein;  nop  could 
she  believe  tliat  the  said  Frior  ever  pretended  to  claim 
them  as  his  property:  that  she  believed  the  taxes  on  the 
said  negroes  had  always  been  regularly  paid,  for  her, 
sometimes  by  her  brother  Andrew  Lewis,  and  sometimes 
by  the  said  Prior. 

The  defendant  Prixtr  answered,  to  the  same  efibct,  in 
relation  to  the  title  to,  and  possession  of,  the  slaves; 
stating,  also,  that  the  first  execution  on  the  said  judg- 
ment had  been  quashed  by  the  Court  from  which  it  issued, 
and  all  the  subsequent  proceedings  vacated,  on  the 
ground  that  more  than  one  year  had  intervened  between 
the  rendition  of  the  judgment  and  the  issuing  thereof;  that, 
at  the  time  the  said  slaves  were  taken  in  execution,  and 
for  a  long  time  since,  this  defendant  had  in  bis  possession 
ample  personal  property,  unincumbered,  out  of  which  the 
debt  and  costs  of  the  Complainant  might  have  been 
made;  and  that  the  marriage  between  this  defendant  and 
Peggy  Lewis  was  solemnized  the  25th  of  May  1803. 

No  answer  was  put  in  by  tlie  SheriflT;  and  no  deposi- 
tions were  filed  on  either  side* 

By  the  exhibits,  it  appeared,  that  the  deed  of  gift, 
from  Pegg^  Lewis  to  Elizabeth  Ltipis.  in  consideratioa 
of  natural  love  and  affection,  and  one  dollar  in  hand 
paid,  was  dated  the  23d  of  May  1 803,  and  admitted  to 
record  at  Norvember  Court  1803,  being  proven  by  the 
oath  of  Andrew  Lewis^  one  of  the  subscribing  witnesais; 
and  it  being  farther  proven  by  the  said  Andrew  Lewis  tkat 
the  subscription  of  Charles  Lewis^  another  witness  was 
the  proper  hand  writing  of  the  said  Charles  Xavis  dt^ 
ceased. 
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The  Plaintiff  having  died,  flie  suit  was  revived  in  be-  FiswAit, 
half  of  his  executors.  s^^v-O 

On  the  17th  of  April  1813,  Chancellor  Bbowk  pro-    Morand 
nonnced  the  following  deci*ee.  <>***«» 

^  In  this  case,  the  conveyance  of  the  slaves  relied    Cnney't 
upon  hy  tte  defendant  EUxabeth  Lermu,  and  which  the  *»«»*«»• 
defendant  Mien  Prior  says  was  executed  with  his  knowl- 
edge and  consent,  is  dated  only  two  days  bdbre  the 
marriage  of  the  defendant  Mlen^  and  wlien  there  was  a 
judgment  against  him  for  the  money  now  claimed  by  tlie 
plaintiff.    This  latter  fact  appears  from  the  defendant's 
t>wn  sliewing,  where  he  says  the  execution  was  quashed 
because  it  was  not  issued  for  more  than  twelve  months 
after  the  rendition  of  the  judgment    Now  the  execution, 
which  was  quashed,  was  issued  in  September  1803,  and 
the  conveyance  is  dated  in  May  1803.    I  can  have  no 
doubt,  on  the  whole  view  of  this  case,  that  the  convey- 
ance was  intended  to  defraud  the  plaintiff  of  this  veiy 
'4ebt,  and  perhaps  other  creditors  also;  and,  as  the  de- 
ffendant  Prior  admits  the  possession  of  part  of  the  slaves, 
ttiough  not  as  his  own  property,  I  believe  the  sale  and 
coHveyance,  which  has  not  been  proved  and  recorded  as 
4he  Una  directSf  fraudulent  as  to  creditors,  both  in  law 
and  in  fact: — and  as,  from  tiie  quashing  tiie  execution, 
and  tlie  other  circumstances  in  the   case,   the  plaintiffs 
iiroQld  be  greatly  delayed,  if  not  entirely  defeated  in  the 
recovery  of  their  debt,  by  the  fraudulent  conduct  of  the 
defendants,  if  this  Court  did  not   interfere;  it  is  thei-e- 
fore  adjudged,  ordered   and  decreed,  that  the  defend- 
ant Jlllen  Prior  pay  to  the  plaintiffs  the  sum  of  106Z., 
with  interest  thereon  from  ttie  25th  day  of  April  1801, 
^till  paid,  and  Ss  83,  and    15s.  costs,    together  with 
ibt  c6^«f  tMs  Court;  «nd  the  conveyance  of  the  234 
-et  May  ld03,  ^^^imJUiargaret  Lewis  to  Eli%ahe^  Ltwis^ 
t&t  the  slaves  herein  mentioiied,  is  hereby  declared 
fraudulenafc  and  aroid,  so  far  as  it  goes  to  aA^  the  riglita 
of  the  plaintiffs^,  or  delay  or  hinder  them  in  the  recovery 
#f  ttmr4ebt;  «nd,«>faivthesaB[ie  is  hereby  amralledJ^ 

From  tihis  decree  the  defendants  appealed.^ 

Leigh  for  the  «ppeM>wtp. 
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**  1820**'      ^cholas  for  the  s^peUees. 

^^.^^.i^^      The  following  was  the  opinion  of  the  Court  of  A^ 
Prior  and   peals. 

.  ^^^"  So  nnich  of  the  decree  in  this  case,  as  declares  tte 
Kinney's  Deed  of  Maj  2S6,  1803,  from  JUdrgaret  LtftoU  to  EUma* 
executor,  j^^^  LcwU,  to  be  fraudulent  and  void,  so  far  as  it  ^oes  to 
affect  the  rights  of  the  appellees,  and  subject  the  negroes 
iliercby  conveyed,  and  their  issue,  to  their  claim,  is  here- 
by reversed  with  costs;  and  the  residue  of  the  said  de» 
cree  is  affirmed. 


Decided,  Tliompson's  administrator  against  Thomp- 
^■^J^^'  son's  executor. 

1  The  Mary  Thompson  widow  of  fFaddy  Thompsonf  filed 
Bheriflr  to  a  bill  in  Chancery  in  the  County  Court  of  Albemarle  in 
^iSSnition  September  1805,  stating  that,  by  a  marriage  contract, 
of  the  estate  dated  the  12tli  of  December  1766,  and  recorded  in  May 

SdVc^wT  ^'^^'^*  *W  ^^®  ^^^  w'*'^**  ^^  ^^  Waddy  TkampMom, 
bn  been  might  claim  in  her  right  under  the  Will  of  8amud  CobhM 
b'n^au.  h^i*  first  husband,  was  vested  in  fTilliam  Lem$  as  trustee 
thorised  to  for  the  use  of  herself  and  her  heirs  forever;  and  all  the 
bitnttion  a  '  estate  which  she  claimed  or  then  had  under  the  Will  of 
suit  revived  her  father  Bobert  Lewu,  was  vested  in  the  said  fFUliam 

in  the  name 

of  the  sher-  Lewis,  in  trust,  for  the  use  of  the  said  Waddy  Thomps0m 
Utolto?^'  and  herself  during  their  lives  and  the  life  of  the  longest 
vhich  the    liver;  and,  in  case  he  should  die  without  issue  by  her^ 

deceased, 
in  his  Itfe- 
iiine»  was  a  party. 

2  The  ptovision  icontained  in  the  54th  section  of  the  Act  coneetnin^  Willi  Jte » 
(B  Code  of  1819,  Irt  Vol.  p.  388,)  which  proviaefl  Uiat  the  EinblementA,  Mtrif^d 
between  the  1st  of  March  &  Slst  of  December  in  Any  ^ear,  sl^all  be  OMweta  in  tbc 
bands  of  the  Executors,  did  not  apply  to  iht  case  of  an  estate  for  Itfc  held  ut^ik^ 
a  marriage  contract  dated  in  1T6&,  tho'  the  tenant  fqr  life  dkd  in  1801 » and  tbat  acc- 
Hon,  originsUy  enacted  in  1TS5,  took  effect  on  the  1st  of  Januaiy  1787. 


3.  The  common  law  g^ves  to  the  executors  of  the  tenant  for  life, 
ments,  and  such  only,  as  were  teeded  in  hit  tifetmt'     A»  to  mich  eropA  si  art  pat 


in  after  his  death,  the  executors,  (in  a  case  v  lu  re  the  common  law  rule  gorm^ 
dbould  be  chared  a  reasonable  rent  for  thf  bnd,  to  be  piid  to  the  pcffWW  tii&- 
tied  in  reversion  or  remainder,  according  to  tbeir  MrcnU  ricfati*  ^ 
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then  the  said  estate  was  to  retam  and  be  vested  in  her     Ma«c«, 
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in  the  same  manner  as  she  then  held  it;  but,  if  she   ,^^^.^^^ 
should  die  leaving  only  one  child,  she  was  to  have  a  ri^t  Thompson's 
Id  dispose  of  one  half;  or,  if  two   or  more  children,  of  •d^jnwtr^ 
one  third  part,  in  fee  simple: — ^that  the  true  meaning  of        ▼. 
the  contract  was,  that,  in  tlic  event  of  her  being  the  sur-   execute?.* 
vivor,  she  should  enjoy  the  whole  during  life: — ^that 
Waddy  Tliompsan  died  in  March   1801;  having,  by  his 
Will,  but  not  intentionally,  made  a  different  disposition: 
that  Waddy  T^ampsoUf  executor  of  the  deceased,  insisted 
that  the  crops  made  that  year  were  assds  in  his  hands, 
although  the  plaintiff  was  eiitifled  to  them  under  the  mar- 
riage contract,  by  virtue  of  which  her  interest,  for  her 
sole  use  and  benefit,  vested  at  his  deaths  and  especially, 
because,  at  least  one  half  of  tlie  liands  employed  on  th^ 
plantation  of  the  decedent  were  of  her  own  estate: — > 
that,  at  the  time  of  her  said  husband's  death,  she  had 
issue  by  him  five  daughter: — that,  after  his  deatli,  and 
during  the  year  in  which  he  died,  a  considerable  crop 
was  made  on  the  land  which  was  in  his  occupation  at  the 
time  of  his  death,  besides  a  crop  of  tobacco,  on  hand,  of 
the  preceding  crop,  all  which  came  to  the  hands  of  the 
executor,  who  refused  to  allow  her  any  part  for  the  main* 
tenance  of  herself  and  two  daughters  living  with  her. 

The  Bill  tlierefore  prayed  an  account  to  be  rendered 
by  the  said  executor;  and  for  such  decree  as  might  be 
a^^reeable  to  equity. 

The  defendant,  by  his  answer,  referred  to  the  marriage 
contract^  and  insisted  upon  the  crops  as  assets;  remark- 
ing too,  that,  by  the  Will  of  the  testator,  ample  and  liberal 
provision  was  made  for  the  complainant  and  the  chil- 
dren he  had  by  her,  far  exceeding  the  provision  made  by 
the  said  contract,  and  much  more  than  he  made  for  hin 
children  by  his  first  Wife. 

The  County  Court  decreed  the  plaintifT  to  be  entitled 
to  the  crops  of  1801,  and  directed  an  account  before  a  Com- 
iifeiflsioner,  who  reported  2\9L  U.  6d.  in  her  favour;  whicli 
som  was  thereupon  decreed  to  be  paid. 

Uson  an  appeal  to  tiie  Superior  Court  of  Chancery  for 
the  Richmond  T>i5ftrift.  ChanrcHor   Tayt.oii  reversed. 
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¥iAcit,     that  decree,  and  directed  the  bill  to  be  dismissed  witb 

y^^^^^^  costs: — ^from  which  last  decree  the  plaintiff  appealed  to 

Thompton'i  this  Coart^  and,  afterwards,  upon  her  death,  the  cause 

^^"^^"^^  was  revived  in  the  name  of  Rice  Garland,  Sheriff  of  AUie- 

y.        marie  County,  to  whom  administration  of  lier  estate  was 

"•SK'*  committed. 

8tanard  and  CaU  for  the  appellee,  moved  that  he  be 
permitted  to  file  a  plea  here  in  the  following  words^ 
vi2.:-r«-«  And  the  appellee  Waddy  ThoMp$on  executor  of 
<<  Waddy  Thompson,  hy  his  attorney,  comes  and 

**  says  that  the  appeal  prayed  by  Mary  Thomp$on  from 
^«  the  decree  of  the  Superior  Court  of  Chancery  for  ibm 
<<  Richmond  District,  and  whicli  now  depends  ia  thi» 
<<  Court  in  the  name  of  Rioe  Garland  as  her  adminis- 
'<  trator,  (the  same  appeal  having,  since  the  same  wa.% 
<<  prayed,  abated  by  the  death  of  the  said  Mary  Thomp- 
^  son,  and  been  revived  in  the  name  of  her  said  admin- 
<<  istrator,)  ought  not  to  be  farther  prosecuted  by  the 
« said  administrator  against  the  said  appellee;  be* 
^'  cause  he  says  that,  after  the  decree  from  which  the 
<<  said  appeal  was  prayed,  and  the  said  appeal  had  been 
<<  prayed  and  allowed^  and  after  the  death  of  the  said 
^  Mary  Thompson,  administration  on  her  estate  Was  duly 
<<  committed  to  the  said  JHce  Garland  as  Sheriff  of  At- 
*«  bemarle,  by  the  order  of  the  County  Court  of  Albe- 
*^  marie;  and  George  W.  Klnsolving,  being  the  duly 
<^  qualified  deputy  of  the  sauI  like  GarlamU  took  ujM>n 
^<  himself,  (as  rightfully  he  mig'lit  rs  deputy  afoi^fmifl^^ 
**  the  administration  on  the  estate  of  the  said  mMurtf 
<^  Thompson,  with  the  knowlcd,^e  and  full  assent  of  tlie 
«<  said  Rice  Garland;  and,  bein^  so  r|LiaUlied  avul  acting 
^' as  the  administrator  of  the  Hiiid  Mary^  with  full  au- 
^^  thority  from  his  said  priiKijial  to  act,  in  all  thtn^ 
<<  touching  the  same,  with  Hke  effort  as  Ms  said  pHoci- 
ff  pal  could,  afterwards,  to  wiU  on  the  6th  day  of  April 
"  in  the  year  1813,  the  said  Gmrge  W.  Kinmlxing  %^  ad- 
"  ministrator  aforesaid,  and  the  said  appellee,  by  thdr 
'^  bond,  sealed  with  their  iTspective  seah,  and  now  tf> 
"  the  Court  here  shewn,  did  miitually  and  intcrchaii|ff- 
'^  ably  bind  themselves,  eacii  to  theotlieiv  ui  the  «uta  nf 
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^  onetbMaaiid  dollars,  to  be  paid  when  tberetaro^iiiiM^    ^^^ 

«<  with  a  condition  there  underwritten^  reciting  the  fa^ts,   ^^-v-^v^ 

^  of  the  said  decree  of  the   Superior  Court  of  Chan-  Tbongson'i 

^  eery  for  the  Richmond  District;  the  appeal  tberdhnn  *^^^ 

<<  by  the  said  Mary  TAompsofiy  and  her  death;  and  atat-        v. 

«  ing  that  the  said  George  Klnsolving  administrator  of  ^^^f^ 

<<  the  said  J^l^ry  Thompsaih  and  the  said  appellee  bad  by 

<^  mutual  consent  referred  the  matter  in  controveray  to 

<^  the  decision  of  Samuel  Sheltanf  Charle$  Fancey  and 

«  WtUiam  Wooi$9  and  to  abide  by  their  awardt  to  be 

<<  binding  on  them  as  if  determined  in  the  regular  coarse 

«<  of  law;  and,  in  that  event,  if  the  party  agajnst  whom 

<«  the  award  should  be  made,  should  abide  thereby,  tlien 

<<  the  said  obligation  to  be  void,  else  to  remain  in  full 

«<  force:  and  the  said  appellee  avers,  that  the  said  i*eferee» 

^  did  take  upon  themselves  the  burthen  of  the  said  arbi* 

«<  trament,  and  did,  thereafter,  to  wit,  on  the  6tb  ot' 

^^  April  1813,  at  the  County  of  Albemarle,  in  the  pre- 

''  sence  of  the  parties  to  the  said  submission^  in  pursu- 

<<  anceofthc  said  submission,  arbitrate  and  determine  oT 

<*  and  concerning  the  matter  in  controversy  in  the  saidr 

^^  appeal,  and  did  then  and  there  award  and  determino 

<^  that  the  said  Mary  Thompson,  was  not  entitled  to  any 

«^  part  of  the  crop  made,  in  the  year  1801,  on  the  land 

<«  held  by  her  deceased   husband   WaMy  Tlwrnpsou  tlie 

^«  testator  of  the  appellee;  the  said  year  ISOl  being  the 

<^  year  of  the  death  of  her  deceased  husband,  and  the  crop. 

«  made  that  year^  claimed  by  the  said  Mary^  being  the 

^*  matter  in  controversy  in  the  aaid  a{^>eal;  and  they  did- 

^  farther  award,  that  ^  said  George  W.  KiMsolxing 

^^  should  pay  the  appellee  the  costs  by  him  expended  in* 

^*  the  said  suit^  in  which  the  said  appeal  waa  prayed,  up* 

<<  to  the  time  of  the  said  award;  which  award,  snbscrib* 

<«  ed  by  the  said  arbitrators,  is  also  to  the  Court  here 

**  shewn,  and  of  which  the  sud  C^eorge  W.  KvugMflug 

^f  then  and  there  had  notice;  by  reason  of  all  which  prc- 

^  mises,  the  said  appelMe  says  all  manner  of  error  and 

^  errors,  defects  and  imperfections,  done  or  suffered,  in 

«<  or  by  the  said  decree,  were  removed,  destroyed  and 

'*  released,  an4  the  said  representative  of  th«  Mid  JWwy^ 
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ii^>»     ^  Thompion  disabled  flrom  urging  the  same  on  the  dsM 
^^^^^^^  "  i^ppeal;  all  which  the  said  WoMif  Thompson  is  reaiy 
Thomptoa'i  "  to  verify.^ 
*^""tor  *^      Upon  the  motion  to  receive  this  plea,  «ie  fellowbi^  ww 

V.  ^  the  Court's  opinion. 
^^J2^*  The  Court,  notdeciding  whether  a  plea,  such  as  that 
offiered  in  this  case,  would  have  been  proper  in  this  Courts 
had  the  alledged  submission  been  agreed  to  by  Rice  OaV' 
latidthe  Sheriff;  who  is  the  party  to  the  sfrtt  now  depend- 
ing, is  of  opinion  that  the  Deputjf  SherifT  had  no  right  to 
make  the  submission;  and  therefore  the  plea  offered  is  re- 
jected by  the  Court  The  case  is  therefore  to  come  on, 
upon  it's  merits. 

After  argument,  by  Wtekham  for  the  appellant,  and 
JStanardf  Call  and  John  Robertson  (Attorney  General^) 
for  the  appellee.  Judge  Roane  pronounced  the  opinion  <tf 
the  Court  as  (hllows: — 

The  Court  is  of  opinion,  that  the  provision  contained 
in  the  54th  section  of  the  Act  concerning  Wills,  &c.,  (R. 
Code  of  1819,  Ist  vol.  p.  388,)  and  which  provides  that 
the  Emblements,  severed  between  tlie  1st  of  March  and 
31st  of  December  in  any  year,  shall  be  assets  in  the 
hands  of  the  executors,  does  not  apply  to  this  case,  if  it 
applies  to  the  case  of  lands  held  for  life  only;  it  being  a 
new  provision  materially  affecting  the  rights  of  the  par- 
ties, and  introduced  into  our  Code  subsequently  to  the 
execution  of  the  marriage  contract  in  tlie  proceedings 
contained: — ^but  the  opinion  of  the  Court  is,  tliat  the 
principle  of  the  common  law  in  relation  to  Emble- 
ments, and  which  is  in  some  respects  more  favourable  to 
the  representatives  of  the  tenant  for  life  than  tlio  provi- 
sion of  that  section,  is  to  govern  in  tliis  case;  it  being 
wholly  unimportant  whether  the  husband  holds  in  right 
of  his  wife  by  virtue  of  a  ma rriacje  runtract.  or  bv  tiic 
general  principles  of  law-  Tfj at  principle  givci*  to  the 
executors  such  emblements,  and  ffuch  only*  su*  were  *«*£«( 
in  the  lifetime  of  the  tenant  for  lifr:^ — but,  in  rektiou  to 
such  crops  as  were  aftericarda  put  in^  the  Coiirl  in  of 
opinion  that,  in  the  case  which  fins  liappcnedp  tiio  execi- 
tors  should  be  charged  a  reriRonnble  rent  for  tftc  land,  to 
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heipaid  to  the  wife  and  the  chiUreiw  acoordiBg  to  their     M^me^ 
oereral  rights  accnuKg  on  the  deatti  oi  the  husbaad^  and  ^^.„^^^^ 
for  which  purpose  the  said  children  ought  also  to  )iave  ThompMn's 
bem  Bitde  parties.  admmiiitrs- 

Tbe  Court  is  farther  ol  opinion  that,  as  ^  provision  y. 
contained  in  the  5Sd  section  ^  the  said  Act^  twas  in  force '^j^^ 
at  the  data  of  the  contract  aforesaid»(l)  it  concludes  the 
mid  yrito  and  chikhren  frooi  demanding  any  hires  for  the 
slaves  re«Mining  on  the  laid  at  tiie  time  of  the  death  of 
tlie  testator,  but  that  the  same  w«re  to  continue  thereon 
turtil  the  oidof  the  year. 

Both  decrees  are  to  be  timrefine  reToraed  with  Costs, 
and  the  cause  remamkd  to  hare  the  requisite  parties  made, 
and  the  cnnse  inally  proceeded  in,  poimiaat  to  tiie  prin- 
4Hples  of  this  decree. 

(1)  Note.  See  4Heu.  St.  ai  Uirge^  p.  31,  384{  edit  17^  sett  of 
3  ni.  c.  3,  ^  17;  e^t  1753,  c,  S;  tnd  17^9,  c«  6,  acts  of  1748.  %  3Q,  35. 
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Ma^h%  Mayo  against  Tomlies. 

1890. 

1  w  uit  '''^'^  ^^  *  ^'***  (transferred  from  the  )ajI6  Blgd 
in  chuncery,  Gotiti;  of  Chftticery  td  the  Superior  Court  fer  fhe  Wil* 
Tm!S!^  IlJimsburg  DlatrlctO  originally  imtitifted  in  the  ywtt- 
•pinst  pur-  1793^  by  Ohart€9  Tbmk^enand  dirnt  his  wife,  (l«te  dtmie 
diS^Sg  un-  '^^''^  dMj;ht<:!r  of  l%«iuw  DUtoH  deoeasedO  Md  JWhi 
deradevisce  Bliiifr  beT  ifturvivbig  trosteet  for  tiie  parpese  of  fotedoe- 
^pr.^of"  ^S  «  Mortjfi^  utNm  a  twat  of  iaMi^  toUtainiiqr  by  ei- 
only  the  per- timation  3300  acres,  being  in  the  Counties  of  i&in<»T#r 
whorot^y  ^d  Loiiiwi^  and  also  sandty  ^lavea;  whieb  Mertgage 
^ri^t  tifei^*'  Bweeated  on  the  3d  of  NoTetnber  IT&r^  by  the  Her. 
tide,  but  also  Ja&a  Dbtm  of  the  Coimty  of  Qkucester  and  Mogm^JHami 
▼^r^opwi  ®^***®  *®^"  ^*^  Fredericksburg,  to  secire  the payoieat  ef 
heir%  and  aU  sixty  pounds  sterling  per  annutUf  <^to  the  said  Thamms 
^M^of  the  *'  ^^^5  M«  '^^>*^»  ciceciitors  admlnlfitr^tors,  or  assi^^na, 
equity  of  re- «  during  his  life  and  the  life  of  his  daughter  •^nn^,  or  dur- 
ought  to"be  '^ing  the  life  of  the  longest  liver  of  them/'  The  said 
made  pap-     Mortgage  was  duly  i*ecorded  in  the  General  Court. 

ties;  not- 
withstand- 
ing such  equity  was  densed  to  some  of  them  upon  cwdiHonti  for  whether  sucll 
conditions  were  complied  with,  can  not  be  legally  investigated^  until  they  are 
made  partiea. 

3.  It  is  not  sufficient  to  make  a  person  a  party  <u  Executory  and  to  caO  upon  turn 
to  answer  at  tuchf  if  he  be  interested  in  the  controversy  €u  a  devukct  or  should  be 
called  upon  to  answer  as  to  his  im£tnV/Ka/ interest  or  transactions. 

3.  Where  lands  devised  to  be  sold,  have  been  sold  by  on^  of  several  exccaton* 
a// the  executors  ought  to  be  parties  to  a  suit  to  foreclose  a  mortgage  pieviouidy 
existing  upon  those  lands.  Sc^  also,  ali  the  purchasers;  in  order  to  be  subjedied 
to  a  raset^le  contribution  to  satbfy  the  mortgage. 

4.  A  decree  against  purchasers  of  a  tract  of  land  incumbered  by  a  mortfa^e  to 
secure  the  payment  or  an  annuity^  ought  to  provide,  that  so  much  of  their  laadi^ 
re^iNdctively,  oe  sold,  as  wiU  be  sufficient  to  pay  their  proportions  of  the  aom  re- 
m^uaing  due,  and  unsatisfied  by  a  sale  of  so  mucli  of  the  tra^ct  us  yn^  retiuned 
by  the  vendor,  and  liable  to  be  sold;  except  so  far  as  they  slial^  pay  their  respective 
proportions  of  such  debt,  and  agree  to  hold  their  Jtuids  subject  to  the  fiitui?  de- 
cree of  the  Court  for  their  proportions  of  any  sum^  Rowing-  due  to  the  pkiniiff 
thereafter. 

'5.  A  mortgagee  of  lands  and  slavesy  can  not  be  cr>inpi.4k'ci  to  retiart  to  a  nle  of 
the  tlavet  before  he  shaU  distiu^  the  possession  of  bonn  Jidf  puixhasen  of  the 
lands  from  the  mortgagor:  but  the  decree  against  such  pai  chafers  <^n^X  to  pentiit 
ihenh  after  satisfying  the  claim  of  the  mortgagee,  to  i^eck  indemnity  out  of  the  t&ovt* 
nged  slaves,  or  the  estate  of  the  mortgagor,  Or  any  other  person  liij^le  to  au^li 
demand,  ao  £sir  aa  the  m9rtgagw  xmght  pe  able  to  rJiar^'^e  such  party,  ^^  Vlher^ 
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By  a  wtbsequeiit  Deed,  dated  OtttAct*  irfli,  ^fn,    *4^*cii, 
WhMinas  Rioam  conveyed  tte  said  atmufty  to  -ttie  Eev.  ^^^^.^^.^^ 
JMti  JKoom  and  J(»An  Ji/tffr  of  Williamsbutg,  in  trust,  fof      Hayo 
Ike  benelt  orkinneif  durii^  his  Hfe,  atidtrflits  dMj^htet*  ^^JL^ 
Stoie  aClcr  Ms  death,  flbr  her  separate  use,  M  M  la^t  to         ^^ 
ke  subject  to  the  centrol  of  afy  huirtiaiid  «iie  might  have. 
This  deed  >^'as  recorded  in  Gfouce^tel^  Coimty  CoQrt> 
JDftc.  ist,  1774. 

The  Rev.  Mn  Kam  made  his  Will  en  «b6  ^th  of 
Jttmiary  1773,  eontaifdng,  %mong  other  devises,  tiie  fel- 
lowing:  <«  I  give  onto  my  son  Tfun^  Bixm  my  land  oii 
««  Beaver  Creek  in  the  County  of  Louisa;  alto  half  0ie 
«*  tract  of  land  vrhich  contains  idbout  three  tkonsaa^ 
»  acres  on  Taylor's  creek  in  the  said  County,  which 
^«  I  sold  for  the  payment  of  my  flithcr's  <)ebts,  and, 
^^Jaintty  with  my  hrotlier  Roger  Diocon^  purchased  foi*. 
^  tlie  sum  of  fbur  hundred  and  twenty-five  pounds:  act 
^  now  the  title  to  the  wliole  is  in  me,  and  of  one  half 
"^  after  the  purchase,  that  )ia]f  t  bequeath  to  my  sofi 
♦^  Tkomaif  ajfler  a  iimtgdgCf  njon  H  ai\^  ihp  $laves  Hiere- 
<*  on,  to  CaptUin  lliomas  iKxonf  is  saH^d;  to  have  and 
**  to  hold  to  him  and  his  heirs  forever.  Jttem,  t  give  tp 
^<  my  nephew  Soger  Dixon  \\\q  other  half  of  the  before 
«f  mentioned  trfic^  on  Ihylor^s  Creek,  qper  tite  mortgage 
<4  i§  deared  off:  provided  the  estate  of  my  bro^ier  ISbgdr 
<<  Dixon  shall  pay  one  half  of  the  debts  to  the  creditors 
'<  of  my  said  father;  otherwise,  |us  family  has  not  any 
«<  Jdst  claim  to  any  part  of  the  land  on  I'aylor's  Cree|L 
«<  aforesaid;  and,  in  the  case  of  any  deficiepcy  of  the  pay? 
tt  ment  of  one  fqll  )ij^|f  of  ^e  debts  o^  our  latl'  father 
f ^  /o&»  Dixon  by  the  estate  of  J^ger  Ifix^^  |  tl^n  givf 
'^tlic  whole  tract  on  Taylor^s  fcreek,  wh^^  clear  qf 
**  mortgage,  to  my  son  Thomas  Dixoth  td  h«tv^  and  t^ 
^*  hold  to  him  and  his  heirs  forever,  irvs^e^^  of  my  ne- 
4^  yf\\CiW  $oger  pixon,  and  his  heirs  foreyer^*'- 

It  was  stated  in  tlie  Bill,  tliat  Bogp'  Dixon  the  ncpbevf 
never  accepted  tl^e  devise  of  one  balf  of  the  mortgaged 
land,  aor  pei*formed  the  conditiQi)  on  vrhich  it  wfia  to  vesi; 
and  that,  some  years,  since,  be  left  this  Co^yitfy  aifd 
•went  to  parts  unknown,  since  when  he  had  fiever  bffi^ 

vt>T-  vt.  W 
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Mabci^     kew*d  ^  by  any. of  his  friends  or  connectioRs  in 

Country,  as  far  as  the  plaintiff  knew  or  belie¥ed^  m 
that  there  was  great  reason  to  presume  be  waa  dead: 
that  ThomoB  Dixon  the  younger  (the  (4har  devise)  ea* 
tered  into  some  contract  with  John  Dixon  the  youBgeir» 
concerning  a  sale  to  him  of  the  whole  of  the  said  inori* 
gaged  land,  the  precise  terms  of  which  were  unknown  to 
the  plaintiffs,  who  were  informed,  however,  tb^t  no  lq;al 
conveyance  was  made,  but  that  the  said  JoAn  INaam  (with 
consent  of  Thomas)  took  possession  of  said  land^  and  et- 
ercised  the  right  of  ownership  over  it,  and,  moreovo^v 
admitted  himself  chargeable  with  the  annuity  aforesaid* 

The  only  defendants  to  this  Bill  were  Thottuis  Dixon 
the  younger,  surviving  executor  of  the  said  John  Dixon 
tlie  younger,  who  was  executor  of  John  Dixon  the  elder^ 
and  also  John  Dixon,  Lucy  Dixon,  Elizabeth  Dixon  and 
Signora  Dixon,  children  of  the  said  John  Dixon  the 
younger,  against  whose  real  estate  tlie  plaintiffs  requested 
farther  relief,  in  case  the  mortgaged  premises  should 
prove  Insufficient  to  satisfy  their  whole  demand. 

The  answer  of  the  defendant  Thomm  Dixon  admit- 
ted tliat  Bogtr  Dixon  the  devisee  never  entered  on 
the  premises  devised  to  him,  but  alledged  that  he  had 
been  heard  of  within  two  years,  and  was  not  known  to 
te  dead*  The  respondent  also  admitted  a  contract  to 
have  been  made,  whereby  he  sold  the  land  to  John 
Tabb,  who  sold  it  to  John  Dixon  the  younger.  Be  con- 
tended that  the  annuity  was  nearly,  if  not  billy,  paid 
up,  to  the  death  of  the  said  John  Dixon  his  testator;  but^ 
if  not,  he  had  no  assets  to  discharge  what  might  remain  due. 

Chancellor  Wythb,  in  May  1799,  directed  a  Com- 
missioner to  state  and  report  an  account  of  money  due 
for  the  annoily  claimed  by  the  Bill;  in  obedience  to  whicli 
order,  a  Report  was  made.  In  April  1803,  the  suit 
abated  as  to  the  plaintiffs  John  Blair  and  CharUs  Tbmldes, 
and  the  defendant  TJumas  Dixon,  by  their  deaths;  and« 
on  the  motion  of  Jkine  Tomkies  the  surviving  plaintiff*,  who 
filed  a  Bill  of  revivor,  a  subpcena  was  awarded  against 
JKdred  THxon  widow,  devisee  and  executrix,  of  the  said 
"Tiiomas  Dixon,  and  his  children,  co-heirs  and  devisees. 
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The  saM  ^nne  Ibmkies  afterwards  fled  a  supplement  ^^^^^ 
tttl  BflU  and  also  another  amendatory  thereto,  making 
Mm  Maifo  of  the  City  of  Richmond,  and  sundry  other 
persons,  charged  as  purchasers  of  tiie  mortgaged  lands, 
from  the  said  Thomas  Dixon  the  younger  and  his  brother 
Mm  Dixofiif  additional  defendants;  representing  that  the 
whole  lands  were  not  more  than  sufficient  to  pay  the  ar* 
rears  of  the  annuity,  loith  interest f  on  each  sum  annu- 
ally dite,  from  the  time  when  it  should  have  been  paid^ 
which  the  plaintiff  demanded  as  just  and  reasonable; 
and  praying  that  the  persons  named  should  set  forth  on 
oath  and  say,  how  many  acres  of  lanPd,  part  of  the  said 
^>act,  each  and  every  one  of  them  was  possessed  of;  when 
he  became  so  possessed,  and  in  what  way?;  what  was^ 
the  value  per  acre  of  the  land  possessed  by  each,  compar- 
ing^ it  with  the  whole  tract?;  what  was  the  value  of  the 
whole  tract  per  acre,  and  of  the  annual  profits  of  the 
whole,  and  of  each  separate  tract  as  separately  possess- 
ed ?;  that  a  decree  be  made  for  sale  of  said  lands,  and  pay- 
ment of  her  whole  claim  with  interest,  according  to  the 
rules  and  principles  of  Equity,  against  one,  or  more,  or 
all  of  the  defendants,  as  might  be  thought  proper. 

Answers  were  put  in  by  John  Mayo  and  the  other  pur- 
<:hasei*s;  from  which  it  appeared  that  John  Ma^o  the  elder, 
father  of  the  said  John  Mayo,  bought  the  lands  in  ques- 
tion, in  the  year  1779  or  1780,  of  John  Dixon  the  eldest 
son  of  the  Rev.  John  Dixon;  the  legal  title  to  which, 
being  in  Thomas  Dixon  brother  of  the  said  John,  was  by 
him  conveyed  by  a  Deed  with  warranty  to  the  said  John 
Mayo  the  elder,  who  departed  this  life  in  January  1786, 
having  by  his  Will  authorized  his  executors*  who  were 
WiUiam  Mayo,  John  Berkeley,  William  Smith  and  John 
Mayo,  to  sell  the  said  lands;  that,  under  the  authority 
80  given,  several  parcels  thereof  were  sold  to  the  other 
pitrchaa^^y  all  of  whom,  (so  far  as  made  defendants,)  as 
wdl  as  the  defendant  Mayo,  insisted  that  the  purchases 
by  themselves,  and  by  those  under  whom  they  claimed* 
were  made  honafide,  without  any  knowledge  or  saspicion 
•r  any  out^standing  incumbrance  upon  the  land*    They 


H^i^m    ako  relied  on  Hie  kngtb  of  ^bm  lieiiwe  te  sttitiiNdi 

^^^.^^^  brought,  and  otbep  cireiiaiitaiicea)  touHhioo%|Pfflpoi^ 

Biayo     tion  that  tbc  elaim  was  saatiirftedf  aad^ooittindWIj  (if  it 

^   V.       was  ii<^)  that  the  reprooenlitiivos  of  JMor  JMomb  tin 

foofiger  and  Tkama$  Uimn  sbouU  lio  hrooj^t  bcjfbr&tiii 

Gotirt,  and^  to  prevent  eitci^y  of  acttoii^  cajipoUod  te 

War  the  burthen^  which  uHiaiately  noot  fall  on  tiiHi^ 

andthaAi  atlea8t,tbe«toQca^saMtabe«MH;S«lf9i{,a8W^ 

a^  afl  the  personal  effbct»  of  John  Oipcm^.  sbeidd  hk  Jhii 

applied  Uy  ej^npmh  angr  balaaee  remalmng  duo. 

Mldred  Dkcon,  widow  and  devisee  of  Thmmn  Bimm 
filed  an  answer  referting  to  his  aMwer  fei-iofrly  iied»aa 
tctontaining  a  true  statement  6t  fiact%  im  relatbii  to  any 
interest  she  mi^t  be  presumed  to  have.  ShelnrMier  sail 
she  was  inTormed  that  M^gtr  JMosMipaa  «<JU  oKve^  ftohl' 
uig  in^  the  district  of  Natehet. 

John  Dbeon<9  only  son  and  one  of  the  heirs  of  Jii&ii  Bkam 
the  younger,  by  bis  answer,  rendered  an  accomrt  of  the 
i*ea)  estate  devised  to  him,  siiewing  that  lie  had  paid,  and 
Atoo^  responsible  <br  debts  of  his  &ther  to  a  j^rester 
amount  than  tlio  value  of  the  said  estate;  and  that  neither 
his  sisters  nor  mother  received  or  succeeded  to  any  pro- 
perty under  his  fatlier^s  Will. 

Tlie  cause  was  heard  at  WiUiftmsbvrg  in  April  Idl^ 
as  to  the  defendants  JolmMbyo  and  MiMrs  parcha^sers  of 
llic  land  incumbered  by  the  mortgage,  and  as  to  the  de- 
fendant JfiUr^d  Diocoiv;  whcrenpont  r^ecHf^  the  Cam* 
missionerg*  repert  a$  to  the  interest  charged  ^^erein^  the 
Co»?t  decreed^  that,  unless  the  defendants  shouM,  on  or 
bdbre  the  first  day  of  November  then  next  ensuing,  pay 
lo  th^  )>)aintiff  the  sum  of  £lS6t,  current  money  of  Vir- 
ginia, being  the  arreat^  of  the  annuity  due  from  the  ftnrt 
day  of  January  1782,  with  intercut  at  flie  rate  of  lhr% 
^r  centum  per  annum  from  the  dsd  day  of  April  ISlt^ 
(tlie  date  of  the  decree,)  'till  paid,  and  all  coots  and 
t;harges  attencUngthe  prosecutioiiof  this  suit,  tht  dofend^ 
oats,  tlieir  heirs,  and  atl  others  claiming  und^t*  iktm^ 
Ishould  be  from  thenceforth  barred  and  foreclosed  kx^  and 
that  certaiin  CornnH^sioners  (Ramed  in  the  decree)  oraiiy 


tn  the  44th  Wm  ^ik$  AMMMMttA.  «fi{F 


li^nit  fflifwiffy  !fa»  fiMm  wMi»  bjr  a«aolioB,  Cmt  vetAy  mmmy,  11^9 
Mttt  |Mrt  of  tiio  knd»  intto  MHfift»ge  laeibtioaed,  wkich  ^^fg^^ 
liWiiiaftrt  iu  |he  yoipeMmi^f  tke  4ltfe»dMit  JMn  JIfayot 
or  ao  oMirii  tfciinif  as  v^irid  «aliefy  and  p^y  tfie  said 
4HHi«f  AlSSLt^K^iMi  ialtreit  iHid  costs,  as  aforesaid,  and^ 
etttof  the  procMds^  the  sale,  iiaj'^nte^piaifitiffiioV 
«aU  d«iit,  iiilevest  Mri  om^;  and  tiie  ssrplaa,  if  angr,  af^ 
ter  diHltfetiiig  tiie  ^^lwmu  ^tiloiidaiit  ttiw«on,  pay  to  tli4 
dbiMidaBt  Ji^  JtfioM^*  and,  is  caso  ttMit  part  of  ike  land 
Ml  tbo  pomefgion  of  Mm  Jtoif0  siioohl  not  be  suffident 
iccu,  ituA  Aey^  im  like  laainier,  skoald,  after  giving  no- 
tiee  4e^  ooll  that  part  of  tto  said  ^ct  «[>f  land  of  wliidi 
tlieottierdtfeadaiits  ^M#e  peoaeao^d»  Ac;  Jinless  the  saM 
4efeMdantSf  oi^  any  of  tiiem,  rtwNiid,  on  or  before  -the  day 
^  saiOt  pay  ««l(i  tbe  said  CommisoionerSf  tbeir  respec- 
tive profKM^kMia  of  tbe  baiaiioe  of  the  ptainttfTs  debt,  iil^ 
i»re0t  and  costs,  nMnaining  unsatisfied  by  ^he  sale  o^ 
.aftiya^f  part$  luiTJngasceHauied  by  satisfactory  e^'idence 
the  values  of  their  several  tenements,  and  the  proportions 
wiiich  sueh  valiies  woald  liear  to  such  balance;  and  make 
r^iort,&c. 

The  Commissiiilii^^  reported,  a  sale  of  Mayors  land, 
in  obedieaee  to  On^  decree;  the  proceeds  amounting  to 
949L  lOt.  Orf$  a  statement  of  the  debt,  interest  and 
Costs,  indttditog  a  Conwission  of  five  per  centum  to 
tbemselves  apo^  the  amount;  shewing  tlte  total  to  be 
^062.  Its.  3di,  and  the  baJ^ice,  to  be  provided  for  by 
afartter  sale,  \4S7L  U.  H.; — an  a})portionment  matleby 
them  of  that  balance  among  the  other  ptti^cliasei^,  sheW- 
ng  the  sums  for  which  they  severally  wei*e  respbhsible; — 
jUMl^fliiaHy^  an  accoont  of  salesof  tliose  lands;  on  tlie  face 
^  which  it  appeared,  that  the  l^iiiid  of  William  Henderson 
4anc  of  the  dcftttdants,  was  bought,  by  Sie  Commissiontn 
MmMdves,  for  the  sum  (tf  2091.  Us.  Hid. 

Exceptions  were  taken  to  this  Report^  1st,  because  the 
said  Commissioners  M^are  directed  by  the  decree  to  sell 
that  part  «f  the  land  in  ttie  possession  of  Jokh  Maye,  fti 
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nm,  for  wimt  reamiMd  mmM  mm  in  liw  poawpsten  of 
the  €MC9it9r$  of  hki  fslber,  of  vbon  Ik  was  oiief  oiidf 
alflMMighUwiMtheobvMiio  Mjrof  Hm  CoianriMiiinBiO 
tosUtein  ikw  9d;fmiimmmAt^  fw^irtily of  Ae i«ri> 
for  tho  purpose  of  MiiCMigiMmdnttitoatlnidttUi' 
dersp  tbey  fotted  ta  4o  so:-^-^  tMcavse  tiM  sold  Cmi- 
misaioDors  proceeded  to  sell,  iriMsi  •pprised  ttel  the  de* 
feodont  Jltofo  iateadod  to  iqppsol  ftwn  tte  decreei  wkich 
lie  was  prevented  from  doiiq;^  in  tfaeirst  iastMieet  hj  not 
knowing  tbere  was  a  decree^  ufttil  aAsr  the  period,  allow- 
od  him  for  giving  the  aH^eal  bottd»  bad  eiapsed:  Sd,  be*' 
cause,  in  sellii^  .the  residue  of  the  said  lands,  they 
omitted  several  parcela  which  should  have  bee»oo«tribu« 
lory  according  to  the  decree;  and,  also,  bscsaoe  thsj 
made  the  allotment,  and  gnve  no  notice  thereof  'tfll  the 
day  of  sale:  4tb,  because  thcjr  became  fJbiuisshPiijpareiu 
Men  at  the  sale  under  the  decree,  which  purchase  was  8* 
Itgal  and  void:  and,  5thy  because  thej  charged  a  larger 
sum  for  their  own  commissaoiw,  than  was  a  rensonaWe 
compensation  for  their  troaUe. 

The  Chancellor  overruled  the  Ist*  ild,  M,  and  5th  Bs- 
ceptions,  but,  sustaining  the  4th,  deo-eed  that  the  sals 
of  IFO/mm  JZrnda-Mn's  land  be  set  aside,  and  thnt,  unkfis, 
on  or  before  a  day  appointed  by  the  decree,  the  said  Aa« 
iffrmm  should  pay  to  the  said  Commissioners  the  num  of 
£091.  14s.  Hid,  tiiey  should  ^gain  sell  the  said  land  as 
before,  and  pay  the  said  sum  to  tfae  phuutifl;  and  ttiat  the 
said  Commissioners  should  make  a  deed  without  wamoH 
ty,  to  the  said  Htndmwnt  it  he  should  pay  thesaaAsum, 
or  to  the  purchaser  if  a  sale  should  be  made.  The  rest 
of  the  report  was  confirmed,  and  the  CommimoMrs 
were  ordered  to  pay  to  the  jdaintiff  soasl.  4s.  6id.;  (hong 
the  sum  due  after  deducting  finuferssn's  pn^ortiMi:)  te 
aeci^  deeds  without  warranty  to  ths  purchasers^  and, 
after  paying  aU  expences  of  carrying  the  deoree  of  April 
£Mb,  1812,  intoeOect,  to  pay  ta  the  dsfendants  Am  sw- 
phs,  if  any,  in  proportion  to  timir  respective  over  ad- 
vances; and  make  report,  &€« 


▼. 


FMMtUidMMtthedrftedut  Ai»4bf<l  appealed.     Um 
TbeMlMriivw»lte  opinkm  oflMaCMrt  J^^ 

lAeCMHisof  o|niiioBtMrtSpffrJM»iH  to  u^^ 

tmmtf  of  the  Eynty  of  ndoaiptioii  of  the  motigBgti 
iMid  in  4iie  kiU  BMstioMd  was  Ported  by  Jekm  Bixm  on 
MPlaiii  OMiitioait  wigiil  to  hgt^e  been  iMde  a  party  to 
«1m  fluti  beeaaoey  if  flwse  coiiditioiM  wero  €^ 
hj  tbe  ropftiooatatiyoB  of  Ub  fiiliier  Jbf^  Hbm,  or  by 
hiOMNlfy  (and  wiietter  tbay  were  w  not,  caa  not  bei». 
YOitigated  anti}  be  ia  madoa  partyy)  he  woald  be  deviaeo 
of  tim  e^ty  of  jrodeapiioa  of  tho  oaM  moi^y»  and  en- 
titled  to  radeem  Aa  saaw^  by  pnyment  of  a  moiety  of 
t^  ai^eUee^B  daiQii  andas»  in  rodeeiain|;>  he  woaM  not 
lie  permttted  to  diataiift  ibo  pnrehaaera  under  Jtbfo,  in 
Uwir  pooflooeiony  eu»pt  ao  fin*  aatbe  uaaold  landa  ahoaM 
he  lueiWriciit  to  mato  good  Mi  moietyy  theao  queetiona 
aafbt  irat  to  have  been  aetttedy  pr^aratory  to  a  final 
dflcroa 

Tha  CoortiafiuHier  of  opinion^  ^t,  as  lHoturs  DlMn> 
SOB  €i  the  Be?d*  JWba  Dhcm  was  an  unconditional  de« 
visee  of  the  equity  of  redemption  in  one  moiety  of  tbe 
■aartgaged  lands,  and  conditionally  so  of  the  other,  that 
naoioty  cevtainly,  and  possibly  tlie  other,  has  descended 
t^  biaohttdmi  and  heirs  at  lawj  and,  although  tbe  said 
TitoWflt  Bia^  was  mfAt  aparty  to  the  suit,  a$  the  Xx- 
ewfar  rf  kii  hrtiher  Mm  Dtamf  and  oMswered  a$  lad,. 
amd  in  tliat  answer  adnrtts  a  sale  to  hare  been  made  by 
hjjia  of  tiie  premises  to  John  3liW,  who  sold  to  his  bro^ 
thar  Mm  Diacm^  yet  be  is  not  made  a  party,  nor  ca]]e4 
on  to allawel^  m$  to  UahuttoidmA  interc$t  ortramacUtmi^ 
nor  does  it  appear  that  any  adequate  conyeyance  was 
Bsade  by  bin  of  his  said  equity,  alflioagh  it  is  stated^in 
tlie  anawer  of  Mm  JHbya,  that  a  Deed  was  in^de  to  his 
fatb^  Mm  JHoffo  tbe  elder  by  him,  the  terms  of  which,, 
hcrwoTor,  are  not  stated,  ills  heirs  therefore  ouj^t  ta 
hnve  been  beiore  tbe  Court,  as  well  to  contest  the  claim 
of  Mogir  MHscOHf  as  that  of  MdyOf  and  those  claiming 
under  him,  so  that  the  rights  of  all  parties  might  have 
been  settled  in  the  final  decree. 


5M  9i^refiie  Court  &f  Afi}9^ati. 

M^im,        The  Cou^  i^  fttttkefo^  ^nitmf  tHitlr  s»U(M>0^  tiie 
Will  of  JdHn'Mafo  tfce  chfeTIs  mot  ih  tlw  tf ^f*,  y«  H 


if*^^      beirig  av^f  r«rf,  irt  the  anA^rrt'  of  the  Apj^MnrttAkH  Mttyo^ 

TtMAti,  ^^^  ^^  ^^^^  ®^^'  ^"^  ^^  *^*'  Ex^irt<ifS  of  tfce  «ftid  WH^ 
ftlic)4  stItl}otf/!(h  Ii6  aditt)^  thut  he  MfrtiNfir  MUtrfe  <ft#  8*k«t 
yet  the  dthc'r  Etccirt<yrs  may  Iw  iittei«w;trt  e¥«fr  ^  td  lli«ie 
landst  im4  ftid;^  |irobab}y  wei^  m  \ii  th6  Muds  tiiiiitiilim 
Hti^^orhl^  ari4  thei4ifWr0  outfit  tff  lnlv«  b^mf^fOAi^  in  oi^ 
d^'  t^  31  finftt  and  ftit  adjiisfftiMf  cff  the  tttle^-^o  tM,  IT 
ft^tvis  w^re  other  puit^tms^^  andct'  JMbjr^,  iff  po.i.^jwriion  of 
fffty  ptiH  6f  the  land  in  qif^iafl^,  «fid  if^fyo  were  mft 
lrt*ouj[^ht  befone  the  Court  til  •rfcr  li^lx^  MirjecfM  tv* 
fia€f*able  eoiitrtkntton,  (M  is  staled  in  the  es^efrtiiMiif  te 
Itav^  been  the  ca^^)  they  ought  tdbnte  been  HffirfefMMieSb 
•  The  Court  is  of  opinion  farther,  that>  a«  t«rlh«  jmr- 
ehasers  under  Ma^a^  Die  De^rf^  istuffM.  \»  hare  pmvtA^ 
that  so  mud)  of  their  lands  respectively  sko«iM  be  soM 
as  would  be  sufficient  to  pay  their  proportions  of  tlk^  an* 
rm\ty  due  to  the  t^ppeftee^  and  nivpald  by  the  Etreaitors  of 
iMnyo^  or  unsatisfied  by  the  sale»  of  lands  rrmatnin^  iii 
tliem,  and  liable  to  be  soM;  except  sd  fntr  as  tliose  pnr- 
crlmsers  shall  agree  to  pay  and  actrrally  pay  tliehr  resper- 
five  proporticsis  of  micb  balance,  ttnfi  to  \tM  their  famds 
subject  to  the  future  dcci-eer  of  tfie  Court  for  their  pro- 
portion of  any  sums  growing  due  to  the  appcflee  thrrf- 
ttfter. 

The  Court  i&  ftirflier  of  opinion,  that,  if  the  whote 
annuity  doc  and  growing  due  to  the  appefh*,  shaH  thim 
be  paid  and  secui'ed  to  be  paid,  flieii  the  Kiectrtdw  ef 
MtayOf  and  the  purchaser??  undrr  thrin*  ought  t^j  he  j»fr 
mitted  to  proceed  in  any  wny  llicy  tnny  be  adri.^cd  tn  bf 
proper,  to  secic  indemnity  out  of  llic  morts^agi'tl  «Inve!i*iir 
from  the  esftates  of  the  original  mortcragui^t  or  of  anj 
other  i>erson  or  persons,  wIio+  ttuy  m:iy  be  advi^jcd.  arc 
liable  to  such  demand,  eitfirr  rh  far  as  thenpfjellec  miglit 
be  able  to  charge  such  part}  •  or  otlierwise. 

The  Decrees  ai*c  there Toio  iTveised  wifT*  tmtsi^  aw! 
the  cause  remanded,  to  have  the  ]n^prr  piii'tieB  mttlr, 
and  to  be  procee4led  in  to  a  fiiKil  decree  accoHing  tt*  ^ 
foregoing  principles. 
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Decided, 

Shepherd  against  Lame  and  Neply  against  ^^^o  ^**^ 
Kinchaloa« 

IN  these  two  cases,  (which  were  argued  together,)     i.  A  Bfl! 
bills  of  review  were  filed  by  the  appellants  against  thi\%S^^ 
s^pellees,  in  the  Superior  Court  of  Chancery  for  the  P^S"®^^^ 
Staunton  District,  praying  the  reversal  of  decrees  of  that  iith  of  Feh. 
Court,  dated  in  April  1807  and  July  1809,  for  errors  in  ^J^g^jj^ 
law  sqipearing  (as  the  appellants  insisted)  on  the  record,  c.  12.  §  si) 
The  Bill  of  Review,  in  each  case,  was  filed  without  oh-  ^^fy'^^^f 
iaining  the  leave  of  the  Court,  and  demurred  to  for  that  utT/iveytvm 

^^mifle  ^  elapsed 

*^*"^*  from  the 

Chancellor  Brown  dismissed  the  Bills,  with  costs.      date  of  such 
In  argument*  by  Leigh  for  the  appellants,  and  Sianard   ^^^^* 
and  Wickham  for  the  appellees,  several  points  were  made    3.  it  is  not 
and  discussed,  on  both  sides,  which  need  not  here  be  J^^^JJ^  *** 
mentioned;  the  only  questions  determined  by  tliis  Court  Act  of  limi* 
being,  1st,  whether  tiie  bills  of  review  were  offered  in  ^^1^  i^ 
due  time;  and  2dly,  whether  the  length  of  time  between  Bdlof  Re- 
the  date  of  each  decree  and  exhibition  of  the  bill  to  re-  ^^ght  to  ap^ 
▼lew  it,  could  be  relied  upon,  not  having  been  pleaded.      P^? "» ^^ 
Leigh  contended  that  the  objection  founded  on  the  lapse  that  it  is  ex. 
of  time,  was  not  admissible,  without  a  plea.    To  prove  jjl^e^^' 
tills,  he  cited  Prince  v  Heylin,  1  ^tk.  494,  as  a  case  in  presoribed 
nvhich  the  doctrine  is  plainly  laid  down  in  the  Chancellor's  ^  ^^^ 
opinion,  tho*  the  decision  of  the  point  was  not  necessary  complain^ 
in  that  case.    Upon  the  reason  of  the  thing,  the  Act  of  by^sonfeof 
Ijimitations,  whenever  relied  upon  as  a  defence,  ouffht?*\"*^"8* 

'        °      in  the  act; 

to  be  pleaded.  otherwise 

Sianard  contra.    Tlie  Bills  of  Review  were  barred  by  !^  J"^*  "^ 

"^  to  be  re- 

Icngth  of  time.(a)  Mr.  Leigh  has  confounded  the  rule  ap-  ceiyed. 
plying  to  pleading  the  Act  of  Limitations   as  a  bar  to 
original  remedies,  with  the  rule  founded  on  the  presump-  case,  if  the 
tion  of  abandonment  of  right  from  lapse  of  time.  Twenty  ^*  alled^, 
years  are  a  bar  to  a  bill  to  redeem,  exhibited  by  a  mort-  Tent  tne 

operation  or 
the  Act,  be 
net  tnie,  it  may  be  denied  by  the  answer  of  the  other  party;  and,  on  the  PtQoftt^ 
{fir  in  bis  &vour,)  the  bill  of  review  should  be  rejected.  ^ 

(a)  Co9p*  £99'  92;  Smith  %  Clay,  Ambl  64S. 

TOPS.  vr.  ^7 
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^R^     gagor  oat  of  possession;  but  this  bar  is  never  fteadoL 
^^^,,,^^^  There  is  no  case  of  such  a  plea.    So,  also,  as  to  bills  of 
Shepheid  review,  there  is  no  example  in  the  books  of  practice  of  a 
LanT      d  P'®*  ^^  lapse  of  time  in  bar  to  the  receiving  of  such  bilL 
Neply      We  were  obliged,  by  the  forms  of  proceeding,  to  plead, 
Kiiichalce.    ^  ^®  ^*^'  ^^  decree  in  bar;  and  this  gave  us  every  ad- 
vantage we  could  obtain  by  pleading  the  act  of  Limit- 
ations. 

Wickham  on  the  same  side.  The  limitation  of  timq 
is  a  conclusive  bar  to  the  bills  of  review,  which  in  these 
cases  were  filed  more  than  five  years  after  the  decreet 
were  pronounced.  As  to  the  Writs  of  Error,  the  point 
of  time  affects  the  jurisdiction  of  the  appellate  Court,  as 
much  as  does  the  sum  in  controversy.(&)  The  plaintiff 
R.CodeQf  ^^^  wishes  to  get  the  Writ  of.  Error,  or  Bill  of  Review, 
1?^^*  is?  ^^  bound  to  shew  that  the  Court  has  jurisdiction.  Wliere 
the  act  of  Limitations  appears,  on  the  face  of  the  record^ 
to  be  a  bar,  there  is  no  necessity  to  plead  it  Tlicre  is 
no  authority  deciding  a  plea  to  be  requisite  in  such  case. 
Was  it  ever  heard  of  that  the  act  was  pleaded  to  a  Writ 
of  Error. 

Leigh  in  reply. — ^The  doctrine  is  laid  down  in  2  Bac. 
Mr.  (^Gw*8.  Edit.)  p.  499,  that  the  Act  of  Limitations 
must  be  pleaded  to  a  Writ  of  Error.  The  reason  assign- 
ed is,  that  the  other  party  may,  by  replication,  bring  U» 
case  within  some  of  the  exceptions  stated  in  the  Act. 

The  limitation  on  Bills  of  Review,  in  England,  is 
only  by  analogy  to  that  on  Writs  of  Error.  The  same 
rule  must  therefore  prevail  in  both  cases  as  to  the  neces- 
sity of  pleading  the  act. 

Stanard.    In  Smith  v.  Ctoy,  AmbL  G45,  there  was  no 

pleading  in  the  cause;  yet  the  Court  rejected  the  BUI  of 

Review,  on  the  ground  of  length  of  time.    The  rule  i% 

that  the;itoin^m  review  must  shinv  himself  entileti  t^ 

^    ^^  fUetlu  BilL{c) 

ch.  coiCM,  '      Judge  Roans  delivered  the  fullow  lug  Dpintoa  of  thit 

UhlMr0.  Court 
jrQrl-  costs 

9Si5idem        The  limitation  of  bills  of  revii^vi'  in  England  wait  not 

460,  6Mffii  £^^  jjy  j^y  Statute;  but  was  estahlislit^d  by  analn^  Uj 

th^t  of  Writs  of  ern>rf  which  was  twenty  years-    WlMm 


4it  the  44th  Tear  bf  the  CcmmmweaUh.  ^31 

the  HmitatioTi  of  Writs  of  Error  and  Supersedeas  was     ^^o** 
reduced  by  our  Act,  to  five  years,  (which  was  prior  to   ^^^..^^-^ 
the  decree  in  question,)  a  correspondent  variation  was    shepheid 
made  as  to  the  time,  on  the  principle  aforesaid,  by  which  i^^  ^^^ 
the  limitation  in  bills  of  review  was  reduced  to  five  years,      Neply 
and  the  savings  in  the  said  Act  were  also  adopted.  Thus    EncJijia, 
the  matter  stood,  at  the  date  of  the  original  decree,  and 
until  the  y^ar  1813,  when   the  legislature  reduced  the 
time  to  three  years  by  a  positive  provision.    This  provi- 
sion only  applies,  however,  to  decrees  posterior  thereto,  on 
the  principle  on  which  this  Court  went  in  the  case  of 
Day  V.  Picket,  4  Munf,  104;  and  the  term  of  five  years 
tiierefore  applies  to  the  case  before  us. 

Five  years  being  the  limitation  of  bills  of  review  in 
this  case,  it  ought  eithei*  to  appear  from  the  MU,  that 
that  term  had  not  expired,  or  that  the  plaintiffs  wer^ 
protected  by  some  of  the  savings  of  the  Statute:  and  if, 
in  such  case,  this  fact  should  be  untruly  stated,  the  an« 
swer  of  tlie  other  party  might  deny  it;  and,  on  the  proofs, 
(if  in  his  favour,)  the  bill  of  i-eview  would  be  rejected. 
-  In  the  cases  before  us,  however,  it  does  not  appear 
ivheii  the  bills  of  review  were  filed: — ^the  time  in  this 
particular  is  left  blank.  It  is  necessary  that  this  defect 
be  amended  by  certiorari  or  otherwise.  If,  on  such 
amendment^  it  appears,  that  the  term  had  expired,  then 
the  decree  is  right,  but  perhaps  for  a  different  reason: — ^if, 
on  the  contrary,  it  shall  appear  that  the  term  had  not 
expired,  it  would  be  then  for  us  to  consider  the  cases  on 
-their  nierits. 

It  is  submitted  to  the  bar,  what  course  to  take  for  sup- 
plying this  defect. 

(j3*  Judge  Browr"  (the  Chancellor  who  pronounced 
the  decree)  happening  to  be  present,  informed  the  Court, 
(being  requested  by  the  Counsel  on  both  sides,)  that  the 
bills  of  review  were  in  fact  exhibited  after  the  five  years 
bad  elapsed.  Tlie  Court  therefore,  accepting  this  infor- 
mation as  supplying  the  defect  in  the  record,  affirmed  the 
decree«. 
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*'^82o!^^  Wells  against  WashiDgton's  administrator. 

1.  In  debt  THIS  was  an  action  of  debt  in  tho  County  Court  of 
•oiy  nm  ™'*'  Fairfax,  instituted  by  Comditis  Wells  assignee  of  Joseph 
theCour^  ifReidf  against  the  administrator  with  the  will  annexed  of 
ou^t  to  in.  Edward  Washingian  deceased,  on  the  1 2th  of  March  1816, 
J^^^®i**"upon  a  promissory  note  of  the  said  Washit^ton  date4 
twentyyewAugustl4th,   irOS. 

Upief  bcl  ^*  ^^^  ^"*''  ®"  ^^^  P'^^  ^*  payment  by  the  testator,  ihid 
twecn  the  defendant  moved  the  Court  to  instruct  the  Jury  that^ 
the«ote^bc- "  twenty  years  having  intervened  between  the  time  when 
came  due  «  the  note  became  due  and  the  institutingof  the  suit,  they 
tutingof  the  ^'  ought  to  presume  the  note  paid,  unless  evidence  was 
ou\tto^fe- "  ^^^^^^  *^  ^^*^  Coui-t  of  some  acknowledgment  of  the 
Bume  it  paiid,  *^  debt  within  twenty  years,  or  unless  interest  or  a  part 
dencebe'of.**  payn^cnt  was  proved  within  twenty  years:'* — but  the 
feredufsome  Court  refused  to  give  such  instruction,  for  the  following 
ment  of  the  reasons;  Ist,  because  the  defendant  in  his  application  did 
debt,  or  'of  j,o(;  g^at^  tj^^  evidence  on  which  he  prayed  the  opinion  of 

gayment    of  r     i/  f— 

iterest,  or  the  Court,  and  whi'^h  was  given  in  the  case;  and  Sdly, 

^^^'^^^  because,  under  the  circumstances  appearing  in  evidence, 
dpi],  within  the  principle  of  law,  on  which  the  Court's  opinion  was 
year^^li^r  '^k^»  ^^^  ^^^  ^W^Ji  which  circumstances  were  stated 
can  the  iu  a  bill  of  exceptions,  to  be,  that,  by  the  Will  of  the 
tified  in  ^re^  said  Edward  JFashingtonf  (set  forth  in  hate  T^a,)  tho 
fu«ng  to  testator  directed,  that  <*  all  his  just  debtSy  due  either  by 
^uc^n  ^^  *'  bond,  note  or  open  account,  he  paid  rvithont  any  regard 
the  ground  4«  /<,  fhe  Act  of  Limitation;'*  that,  in  the  year  1810,  a 
thatUie  de-     .  .         /.  ..„,,.,  .  , V.       ^  j 

fendant  in    witness  heard  the  said  Washington  acknowledge  he  owed 

ti*  ^SSnliot  •^^^^'^  ^^  0^^^  assignor)  money;  but  on  what  account^ 
stated  the  or  how  much,  the  witness  did  not  recollect;  that,  in  the 
5j^®"^®^jjg  same  year,  as  overseer  of  Washington^  he  delivered  to 
cMiMCi  or  Rdd  2i  bushels  of  wheat;  that,  at  the  end  of  the  year 
Court's  opi^  1809,  Reidf  who  had  been  overseer,  left  the  service  of 
won,  the  WashingtoUf  and  pai*t  of  a  crop,  consisting  of  134i 
^e  oF  ht^w '  bushels  of  wheat,  4^0lbs.  of  tobacco,  and  about  TOlbs.  of 
does  not  ap-  flax;  that  the  witness  knew  not  whether  the  said  Seid 

ply  to  the 

case,    under 

the    circumstances  appearing  in  proof;  for  this  would  be  undertaking  to  jodgt  OT 

the  -meiglu  of  eridence,  of  which  tne  Juiy  are  the  proper  judg^es. 
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ever  received  his  share  of  that  crop;  that  another  witness     ^J^^* 
awore  that  he  knew  the  said  fFashington  not  to  be  punc-    ^^^.^^-^^^ 
taal  in  paying  his  debts,   but  otherwise  in  collecting      wells 
\rhat  was  due  him;  tliat  a  third  knew  him  Intimately,  and    ^^^^^j^^ 
considered  him  a  careless  man,  not  attentive  to  his  af-  ton'tfukuft- 
£eurs;  that  he  knew  him  to  pay  money  without  any  re-    ""^f*^'" 
ceipt  for  it;  and  that  Reid  lived  many  years  with  Wash*' 
ingUm^  who  had  a  good  opinion  of  him. 

A  Verdict  was  found,  and  judgment  rendered  for  the 
plaintiff.  The  defendant  obtained  a  Supersedeas  from 
the  Superior  Court  of  law,(l)  which  reversed  the  judg- 
ment,  on  the  ground  that  the  County  Court  erred  in  re- 
fusing to  give  the  instruction  requested;  and  that  judg- 
ment, upon  an  appeal  to  this  Court,  was  aflSrmed. 

(1)  Note.  In  the  petition  for  the  Supenedeat,  it  was  remarked,  that 
the  County  Court,  in  ifa  opinion  and  instructions  to  the  Juiy,  proceed« 
ed  either  on  the  principle  that  the  presumption  of  payment,  arising 
from  lapse  of  time,  was  not  admissible  in  relation  to  an  instrument  not 
under  seal,  w  that,  if  admissible,  such  presumption  was  repelled  by 
the  eTidence  offered  to  the  Jury  on  the  part  of  the  phdn^.  The 
petitioner  was  advised  that  presumption  of  pa3rment  aiisin||^  from  U^se 
of  time,  had  been  adopted  as  a  rule  of  evidence  generally,  and,  on 
princip  le,  applied  equally  to  cases  of  unsealed  as  of  sealed  instruments; 
or,  if  any  thing,  more  strongly  to  the  former;  and,  if  such  presump- 
tftOD  is  to  be  cepelled  by  evidence,  the  Jury  are  the  only  judges  of 
the  weight  of  such  evidence:— that,  if  the  Court  did  not  proceed  on 
the  principle  first  stated,  then  they  had  taken  upon  themselves  the 
province  of  deciding  on  the  weight  of  the  testimony  offered,  and  had 
pot  submitted  it  to  the  Jury;  and  thus,  on  either  ground,  the  opinion 
and  instructioBSi  under  which  the  Verdict  was  rendered,  were  einme» 
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i^h^iath,  Christian's  devisee  again$t  Christil^m  and 
i»3o.    '  others. 

Bend  pri^I  UPON  an  appeal  from  a  decree  of  tbe  late  High 
So*  **^^th  ^"'^  ^  Chancery,  in  a  suit  in  which  JoAfi  Christiami 
case  of  JVb^  the  County  of  Buckingham  was  originallj  complaliiaBt^ 
^^^•j^^^and  George  Christianas  children,  together  with  WiUiam 
155,  does  Price  Register  of  tlie  Land  Office,  John  Booth,  Thomas 
TL^fn  *"*  ^^P^f  Orury  Bell,  and  Samuel  BeU  were  defendants. 
which  the  The  plaintiff's  case,  according  to  the  allegationa  in  hfa 
?|^^^^^^  original,  amended  and  supplemental  bills^  was^  in  suIh 
not  be  kd-    gtance,  as  follows:— 

Court  of  Ca-  In  the  years  1747  and  1753,  James  Christian  the  eIdor» 
^d'of^'a*  ^  (father  of  the  plaintiff  and  of  Charles.  James  and  George 
Court  of  Christians f)  made  cnti-ies  for  several  parcels  of  land  then 
^I^^J*^"  vaciint;  viz.,  one  for  ^90  acres,  another  for  365  acres, 
give  to  each  and  a  third  for  upwards  of  2000  acres,  all  which  entries 
tAa#^o?5ie  wei'c  duly  surveyed  in  his  life-time.  On  the  1 9th  of 
land,  for  January  1753,  so  much  of  those  lands  as  lay  on  Flarair- 
hastmprot  "*  River,  on  both  sides  thereof,  including  the  Buflalo 
perly  obtain- Islands,  were  compreliended  by  the  Surveyor  of  the 
County  of  Albemarlcy  in  one  survey,  which  (the  vacancies 
.^•^*^"***  between  the  former  entries  being  included,)  .amounted  to 
two  broth-  2350  acres.  Of  these  2350  acres,  he  obtained  in  his  life- 
to^ne  oT^  time  patents  for  two  tracts  only,  to  wit  for  200  acres  cal- 
thema  tract  led  Buffalo  Island,  and  for  240  acres  called  Coleman^s 
cribingitaa  ^^^k',  which  he  was  said  to  have  aliened,  learving  1910 

tdi/rton/a-    acres  unpatented. 

t$9u  on  H. 

creek;  and 

to  the  otheK, 

•*  the  plantation  whereon  he  lived,  and  Ma  Umda  thfr^ini^  hehn^ing*^''    Thii  Attm 

wasconstrued  as  giving  the  last  mentioned  brother,  not  only  ih<^  p!<tntf%u&^  or  ck^e^ 

■ed  land  where  the  testator  lived,  with  the  adjoining   woodliind*  used  fbt  timber 

aiidfue]«  but  the  whole  P'oct  and  aevertU  other  tmcis  tidjoimng  thertlo. 

3.  In  decreeing  a  partition  in  fiivour  of  a  pkii^iff  claiming  by  trqmfa&it  tjtle»  ^ 
Court  ought  not  to  direct  that  the  holders  of  the  ft^al  titje  ttattd  mHhvS  of  Ifci 

flaintiff's  part  io  hit  uae;  but,  that  they  convttf  xht^  same^  by  deed,  to  lum  andlii 
e' 


4.  In  a  suit  in  Chancery  to  recover  a  tracjt  of  land  d aimed  by  equitably  title,  and 
for  other  objects;  if  it  appear  that  some  of  the  tkjhitianta  are  mtitled  to  a  mn€ty  d" 
the  land,  by  an  equitable  title  adverse  to  that  o*'  ili<i  otlv-r  flf^finii^Tit^  the  Court 
should  permit  them  to  unite  atplaintifft  in  the  £uit»  to  «liuin  «iich  moiety. 
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0«  the  18th  of  May  1752,  he  made  his  last  Will,     Habci^ 
which  was  admitted  to  probate  March  8th  1759,  whcfo-    v,^-v-^ 
by  he  directed  the  said  large  survey  (under  the  descrip^  ohmtuui't 
^on  of  the  remainder  of  his  land)  to  be  equally  divided     <^viMe 
among  his  four  sons;  and,  in  U^  he  died.    No  far-  chnBtMoti 
ther  stqi  was  taken  concerning  the  said  lands,  until  •■^•th«»*. 
at  least  the  year  1761,  when   Charles    Christian  tha* 
ddest  son  diedf  vnthaut  wife,  chUd  or  vfiU.     James 
€lhristian  the  second  «oii,  inherited  Charles  Christianas 
proportion  of  the  said  inclusive  survey^  and  made  a  settle- 
ment thereon.    About  the  year  1768,  1769,  or  1770,  the 
f  laintiff,  who  was  the  third  son,  and  George  Christian  the 
fourth,  agreed  to  take  possession  of  a  part  of  the  said 
land,  and  work  the  same  in  partnership,  and  according* 
ly  did  take  possession  of  about  800  acres,  or  probably 
Diore,  with  the  approbation  of  their  brother  James  Chris* 
Uan,  on  one  side  of  a  branch  of  water  which  divided- 
their  plantation  from  his,  and  lived  together  thereon,  in 
partnership  as  aforesaid,  for  several  years;  but,  before 
tiie  death  of  James  Christian  the  younger,  which  hap- 
pened in  1781,  they  divided  their  proportion  aforesaid 
between  themsdves,   according  to   stated   metes    and 
boonds;  leaving  however,  the  quantity  of  each  uncertain, 
bat  separated  by  an  agreed  fence.  » 

James  ChrisHtfn  the  younger,  on  the  £Oth  of  October 
xVrs,  made  his  last  Will,  by  which  he  gave  to  the  plaintiff 
a.  part  of  the  land  reserved  to  himself,  which  part  he  des- 
cribed as  his  plantation  on  Hooker^s  creek,  joining  Henry 
BdPs  line  and  William  BuvaVs  line,  containing  300  acres^. 
and  to  George  Christian  another  part,  by  the  description 
of  the  plantaiion  whereon  he  lived,  (which  contained 
ajbout  the  same  quantity, J  and  his  lands  thereunto  belong* 
ing.  The  said  George  Christian  died  intestate,  about  the 
jear  1784  or  1785,  leaving  a  widow  and  four  children.— 
^The  Surv^  aforesaid  of  2350  acres,  was  returned  to  the 
Register's  OAce  by  James  Christian  the  younger,  on  the 
^Uftik  of  May  17ao>  for  the  purpose  of  procuring  a  Granti 
but^  in  as  much  as  he  paid  the  ancient  composition  money 
tgit  1910  acres  only^  to  which  the  said  Survey  was  re*. 
dMfM)  IM  lyforesaid,  the  Register  retained  the  Survey,  hi 
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^mcT'     ^^^^  ^^^  ^  proper  certificate  might  be  obtained  of  tbe 
s^,^^,^.^^^   said  reduction.    Things  rested  thos,  until  about  the  jcwr 
Chrirtian's   1794,  when  a  Treasury  Warrant  was  located  on  a  com- 
dciasee     p^,^  quantity  of  1036  acres,  fpartqfthe  said  survey  J 
Ofaiistians   in  behalf  of  George  OUrisHan^s  children,  comprehendinr 
that  part  of  the  survey  which  had  been  assigned  to  the 
complainant  by  die  said  Geoi-ge  himself;  and  a  patent 
was  obtained  by  them  hj  virtue  of  the  said  location;  the 
plaintiff  having   entered  in  the  Land   Office  a   Caveat 
against  7f,  hntn  unfortunately  ^failed  to  file  a  Copy  Uiereef 
in  the  proper  Court  in  due  time:  and,  tlio'  the  plaintiK  by 
virtue  of  one  of  the  surveys,  made  as  aforesaid  by  James 
Christian  the  elder  in  1747,  obtained  a  patent,  as  heir  at 
law  to  his  said  father  and  brothers  Charles  and  James, 
for  365  acres,  comprehended  within  the  lines  of  the  said 
1036  acres,  and,  offering  to  fulfil  every  requisite  of  the 
law,  called  upon  the  Register  in  vain  to  issue  a  Patent 
for  the  1910  acred,  (part  of  the  Survey  of  2350  acres, 
which  survey  had  never  lost  it's  validity,-)  yet  the  child^ 
ren  of  George  Christian  brought  an  Ejectment,  and  ob- 
tained a  Judgment  against  him,  for  so  much  of  the  said 
1036  acres  as  was  held  by  him.    The  plaintiff  therefore 
prayed  an  Injunction  to  that  Judgment;  that  his  rights 
in  the  said  large  Survey,  as  well  under  his  father's  Will 
as  that  of  his  brother  James^  be  protected;  that  the  drnd- 
ing  line  between  him  and  the  said  James  be  established; 
that  tlie  Register  be  directed  to  issue  to  him  Grants  for 
those  rights,  as  far  as  they  were  incomplete  in  law;  that 
the  Grant  to  George  Christianas  children  be  set  aside,  so 
far  as  it  interfered  with  those  rights;  and  for  general 
relief. 

The  Bills  farther  stated,  that  a  part  of  tJic  plairjiifTa 
interest  in  the  large  Survey  afoi-psaid  was  coveted  liy 
Warrants  located  thereon  b}  Henry  Bell  and  Drnry  Bdt; 
that,  on  the  21st  of  November  1795,  Ihntrif  Bell  obt4Ainf4 
a  Grant,  for  138  acres;  anrl  Jknrtf  Bell  (of  whom  Sammet 
Bdl  and  Drury  EM  were  alterwanis  the  deviseest)  Mk 
Grant  for  414  acres;  that  the  plaintifi*  was  not  in  pcissra- 
sion  of  the  said  414  acres,  Hut  with  James  C^mfimi^ 
had  been  in  possession  of  tlie  Butd  138  acres  at  ksst 
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tffttirij4tyt  yeaw:  that  /oAn  Booth  and  Thomas  StapUi    li^^ 
obtained  a  Grant,  bearing  date  the  £5th  of  March  1796,   ^^^^^s^^ 
Ibr  1500  acres,  including  400  acres  of  the  said  Survey  of  chriAun^ 
«550  acres;  that  the  plaintiff* s  Caveuts^  against  the  isswni    dtyis^t 
pf  thmt  grants^  were  Hsmmed,  became  they  were  not  eit-   CMeiSisxk 
Ured  in  the  Ckmnty  Court  in  ti$ne:  that  John  Booth  instltut-  •^  *^***- 
«d  an  Ejectment  in  Buckingham  Comity  Court,  for  tiie 
Mid  400  acres,  alflio'  tiie  plaintiff  had  been  in  possesdbn 
lliereof  at  least  twenty-five  years.    He  therefore  prayed 
that  /oAii  Booth,  Thomas  Sta]^^  Drury  Bell  and  8amud 
BeO,  be  decreed  to  convey  to  Mm  all  their  respective 
rights  nnder  the  said  Grants* 

From  the  Answers  of  the  several  defendants,  Exhibits 
tod  Depositions,  and  a  connected  plat  of  the  lands  in  con- 
troversy, it  ai^ared  that  the  plaintiff  and  George  Chris^ 
Ua$if  on  the  13th  of  December  1771,  received  atrans- 
ftr  from  James  Christian  the  younger^  of  a  Survey  of  400 
acres  of  land,  lying  on  the  South  side  of  the  Fluvanna 
ftiver,  dated  the  26th  of  February  1747,  being  the  same 
400  acres  which  Booth  and  Staples  included  in  their  pa- 
tent for  1500  acres,  dated  March  25th  1796;  that  Henry 
BiB^  father  of  the  defendants  Drury  and  Samuel,  purchas- 
ed of  James  Christian  the  dder400  acres,  surveyed  for  him 
Dec.  4th  1747;  paid  the  purchase  money,  took  a  title  hand, 
dnd  had  peaceable  possession  of  the  land  in  the  life-time  qf  the 
'temlor;  that  James  Christian  the  younger  promised  to 
make  him  a  conveyance  of  the  said  400  acres,  but  failed 
to  do  so;  which  400  acres  were  afterwards  included  in  his 
Grant  for  414  acres  aforesaid,  dated  Nov.  21st  179^: 
HksA  the  138  acres,  for  which  Drury  Bellas  grant  wai^ 
<ibtained,  were  comprehended  in  the  said  Survey  of  2350 
acres;  that  the  Survey  of  590  acres,  dated  Nov.  16tb|t 
1747,  and  anottier  of  123  acres  made  for  James  Christiask 
-flie  dder,  March  24th,  1747,  were  included  in  the  lands 
derlaed  by  James  Hht  younger  to  George  Christian  and 
llie  complainant;  that  a  fence  was  agreed  upon  as  se- 
IMuratfaig  the  lands  of  the  said  Charge  Christian  and  the 
eomplaiBanty  butjno  line  was  marked  between  thent:  the 
ooume  af  fte  dividing  fence  was  shewn  by  a  red  dotted 
Utttf  in  a  conneetod  plat  made  out  and  signed  by  Ae  par- 

voi^  n.  Ida 
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liiLBCB,     tie^:  thaty  on  the  4th  of  June  1798^  a  gi'ant  was  issued  t# 
^^^.^^..^^^  the  complainant  as  hdr  at  law  to  James  Christian  deceaseit 
GlirisOan's  for  400  acres  lying  in  Albemarle  County  on  both  sides 
devisee     ^f  gtone  Wall  Creek,  on  a  Survey  made  the  17th  of  Nov- 
Christians    1747,  which  was  not  included  in  the  2S50  acres:  that  tht 
and  others.  ^^^^^  ^^^  ^^^^  ^^^  obtained  hy  the  children  of  George- 
Christiafif  comprehended  the  wlutle  of  the  aforesaid  sur- 
veys of  123  and  390  acres,  on  one  of  which  the  house  of 
the  complainant  stood:  and  that,  on  the  3Gthof  December 
1801,  Joyce  Christian^  devisee  of  the  complainant  who 
then  had  departed  tins  life,  obtained  a  patent  for  the  said 
390  acres. 

The  suit,  having  abated  by  the  complainant's  death, 
was  i*evived,  u]K)n  a  Bill  filed  by  Joyce  Christian  his 
widow  and  devisee,  and  John  M.  Walker  administrator 
with  his  Will  annexed. 

Chancellor  WvTHE,  in  May  1805,  was  of  opinioa^ 
« that  the  plaintiff  was  entitled  in  equity  to  those  parts 
"  of  the  2350  aci'es  of  land,  I'epresented  in  tlie  map  or 
"  plat  thereof,  to  whicli  the  parties  liave  subscribed  their 
'<  names,  by  the  outside  black  lines^  to  which  pails,  in 
"  lav)^  tlic  plaintiff  would  ha,ve  been  entitled,  if  a  grant  of 
<<  the  said  2350  acres  of  land  had  been  regularly  signed 
<'  and  sealed  by  the  Governor,  on  the  day  and  in  the 
<^  year  wlien  the  certificate  that  the  said  land  had  been 
<<  surveyed  was  returned  to  the  Register's  Office^  that, 
"oftlie  said  2350  acres,  the  plaintiQ^'s  brother  George 
'^was  entitled,  under  the  testament  and  last  \TiU  of 
^«  their  father  JameSf  to  one  fourth  part,  (after  excluding 
*f  what  he  had  sold,)  and,  under  the  testament  and  lafit 
*^  Will  of  James  the  son,  to  the  plantation  whereon  his 
<'  testator  lived,  and  so  mucli  more  as  he  meaned  to  com- 
*<  prehend  by  the  words,  "  and  all  my  lands  thereunlti  k* 
<<  Umging^*^  which  are  understood  to  iucludc  tlic  land 
<<fi-om  which  tlie  testator  had  oiHliuaiily  supplied  tbr 
**  land  cm\W\  ated  by  him,  with  feiKej*,  felled  tinibcr  ti> 
<<  build  and  repair  houses,  and  cut  fuel  lor  bis  housidiuld^^ 
'<  and  is  not  supposed  to  exceed  300  acres  witJi  the  fiUiitA- 
^*tion;  and  that,  leaving  out  of  tlu*  said  2S50  acren  tbr 
<<  parts  theitsof  sold  by  James  the  fathci-,  and  Ihe  jivt^^ 
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^^'devised  to  Oeorgehy  James  the  son,  as  before  mention-     ^^^^\ 
**cd,  the  plaintiff  is  entitled  to   the  remainder.''    He   ^^^^^^ 
therefore  perpetuatad  the  Injunction,  and  decreed,  "that  christian's 
«*  the  said  2350  acres,  after  those  sold  by  James  the  el-     devisee 
<«  der,  and  those  devised  by  James  the  younger  to  his   chmtiafis 
<^  brothers  John  and  George  sliall  have  heen  taTcen  off,  be 
^'  divided  into  four  equal  parts,  to  be  laid  out  in  con- 
*«  venient  forms;  that  one  of  them,  in  which  are  not  any 
«« improvements  made  by  the  plaintiff,  be  allotted  and  de- 
<*  livered  to  the  defendants  who  are  children  of  the  said 
*<  Oearge  Christian;  that  the  plantation  of  tlie  said  James 
<«the  son,  including  therewith  300  acres  of  the  circum- 
<«  jacent  and  contiguous  land,  also  to  be  laid  out  in  a  con- 
««  venient  form,  be  allotted  to  the  same  defendants,  child- 
^*  ren  of  Oeorge  Christian;  and  that  all  the  defendants 
«  remain  and  stand  seised  to  the  use  of  the  plaintiff,  of 
<^  so  much  of  three  parts  of  the  land,  herein  before  de- 
*«  creed  to  be  divided  into  four,  as  they  hold  respectively 
<*  witliin  the  black  fines  before  mentioned;  that 
^<  make  the  partitions  hereby  decreed,  and  report  their 
<<  proceedings,  in  execution  of  this  decree,  to  the  Court; 
^<  and  that  the  plaintiffs  pay  one  half  the  costs,  and  the 
<^  defendants  the  other  half.*' 

From  this  decree  all  the  parties  appealed,  except  the 
defendants  Booth  and  Staples. 

rthc  following  was  the  decree  of  ihis  Court. 
The  Court  is  of  opinion,  that  the  decree*,  of  the  Court 
of  Chancery  is  erroneous,  which  therefore  is  reversed, 
with  co^s.  And  the  Court,  being  of  opinion  that  this 
ease  is  not  embraced  by  tlie  general  principle  laid  down 
in  ttie  case  of  Mland  v.  Cromwell^  b^ause  the  rights  of 
the  parties  could  not  have  been  adjusted  by  the  Court  of 
Caveat,  is  therefore  farther  of  opinion  that  the  appellees 
are  to  be  considered  as  Tiolding  under  their  patent  in  trust 
for  the  appellants  according  to  the  rights  ^f  each  under 
the  Will  of  James  Christian  the  elder;  and,  for  the  samo 
reason,  the  appellees  Staples  and  Booth  ought  to  be  con- 
sidered as  trustees  according  to  the  rights  of  the  parties. 
It  is  therefoi-e  adjudged,  ordered  and  decreed  that  the  ap- 
pellees Jawes,  Elizabeth,  Charles  nnA  Sally  Christians^ 
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^^^1     be  perpetiiallj  enjoined  froip  proceeding  to  eofovoe  the 

^^^^  judgment  at  law  in  the  Bill  mentioned,  against  tiie  a^ 

Oinftiaii'ii  pellant  Jmiu  Chn$tianf  for  »o  much  of  the  lands  oomppa* 

^•^««    bended  in  tbe  surveys  of  12$  and  390  aeres,  as  lies  ^iwn 

Ohfi«ti»ii0  the  red  dotted  line  laid  down  in  the  connected  plat  Med 

Airi  ffA^m*  in  this  cause,  and  whereon  John  Christianas  house  stanik; 

and  that  they  do  convey  the  same  to  her,  in  fee,  vith 

special  warranty: — but  llie  operation  of  this  Decree  is  to 

be  suspended  until  she  shall  convey  to  thenif  in  fee^  and 

with  special  warranty,  an  undivided  fourth  paK  of  tlM 

400  acres  of  land  on   Stonewall  creek,  granted  to  her 

testator,  and  of  any  other  tract  or  tracts  of  land  granted 

to  him,  or  to  her,  under  and  by  virtue  of  any  entry  oi^ 

entries,  survey  or  surveys,  made  by  Javfies   ChrisUam 

tlie  elder,  prior  to  the  date  of  his  Will,  and  which  are 

not  laid  down  in  the  said  connected  plat;  or  otherwise 

compensate  them  therefor;  and  that  the  said  appellees  be 

quieted  in  the  possession  and  enjoyment  of  all  the  resi* 

due  of  the  lands  granted  to  them  by  the  patent,  in  th« 

Bill  and  proceedings  mentioned,  and  also  in  the  several 

ti*acts  of  land  adjoining  thereto,  for  which  patents  issued 

to  James  Christian  the  younger,  (and   which  the  Court 

is  of  opinion  were  by  him  devised  to  their  father  Charge 

Christian,)  quit  of  tibe  claim  and  demand  of  the  appellant 

Joyce  Christian  and  all  persons  claiming  under  her;  and 

that  each  party  do  pay  their  own  costs  in  the  Court  of 

Chancery. 

And  it  is  further  adjudged  and  decreed,  that  the  Bill, 

«  as  to  the  appellees  Drury  and  Samuel  Bells  be  dismissed^ 

as  to  whom  the  general  principle  decided  in  the  case  of 

JSUand  v.  Cromwell  applies;  and  that  the  appellants  pay 

to  them  their  costs*  in  the  said  Court 

And  it  is  farther  a^qdged,'^  ordered  and  decreed,  tti:^ 
as  to  the  appellees  Staples  and  Booihf  tbe  cause  be  re- 
manded to  the  Chancery  Court,  with  directions  to  thai 
Court  to  permit  the  appellant  Joyce  Christian^  if  so  ad- 
vised, to  amend  the  Bill  as  to  tho^^e  ajvpeUeeSp  and  to 
permit  the  appellees  James,  Elizabeth,  CharUs  and 
Sally  Christians,  or  such  of  them  as  may  be  advised  to 
do  so,  to  unite  as  plaintiffs  in  this  suit,  as  claUuants  of 
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ai^CMty  of  the  4G0  acre  survey,  made  hjJdme$  Chri$HaH  ^^ 

tbe  ehter  on  the  £6tli  day  of  February  I747f  and  trans^  >^^-v-^ 

ferred  to  J«&i»  and  George  ChrUtian  on  the  13th  4lay  of  chmtiMi's 

December  1 77 1^  by  memoraadum  in  the  Surveyor's  books,  devisee 

a3»A  which  survey  is  embraced  in  the  patent  granted  to  chfiftiaiw 

111006  appellees;  in  order  to  a  final  decree  between  tbo^e  »nd^>ther8. 
parties. 


^  Decided, 

Stone  against  Ware  and  Smith.  ^L.^^* 

ON  the  7th  of  January  1805,  ft'iUiam  L  Stone,  with     l.  Acred- 
Jesse  Hughes  his  surety,  was  indebted  to  John  fFare,  by  ^^temng 
execution  upon  a  forthcoming  bond,  in  the  sum  of  2S0L  to  have  ex- 
13,  Oi:  Ware  was  indebted  to  Charles  Smith,  by  bond^^^^^' 
for   351L   payable  February  10th,  1806.    Under  tliesc  tl^e  debtw 
circumstances,   Ware  applied   to  Stone,  with  the  execu-  isper  Cenu 
tion  f which  was  in  his  own  hands,)  and  said  he  would  ^^P^  ^' 
not  deliver  it  to  the  Sheriff,  provided  Stone  would  allow  the  deb^ 
bimjif teen  per  centum  per  anmim,  upon  the  230/.  13.  9i,  l[°bo^^^ 
from  the  9th  of  January   1805,  to  the  lOth  of  February  ^"^^a^. 
1806,  and  get  his  father  Hexekiah  Stone  to  become  prin-  which  the 
cipal   in  a  bond  to  Charles  Smith  for  payment  of  the  ^T^^r 
3511.  on  the  last  mentioned  day;  and  that  he  (^Ware)  aurety,  pzyn^ 
would  pay  the  difference  between  the  two  debts.    To^jJ^*^^*^^ 

a,  third  per- 
son,  to  vfhom  the  ammtnt  wa§  bona  fide  due,  and  vho  knew  nothing'  of  such  ueurioue 
agreement.    The  debtor  waft  entiUed  to  no  relief  in  equity  against  such  innocent 
udrd  pereon;  not  even  hf  a  decree  to  compel  the  uturer  to  pay  him  the  debt,  in 
discharge  of  the  compUunant, 

%  The  usurioua  arrangement  being  proved;  and  the  bill  not  exhibited  far  a  die* 
cvoeryg  the  Court  gave  rdief  aninst  the  Usurer,  upon  the  terms  of  the  debtor'a 
plying  him  the  principal  justly  due,  -with  legal  interett* 

3.  The  circumitance  that  the  amount  of  the  usurious  gain  ivaa  lesa  than  one  kmi» 
dredandfiftifdellare,  and  that  relief  ought  to  be  given  to  that  extent  only,  was 
not  considered,  on  an  appeal  from  a  Supeiior  Court  of  Chancery,  as  furnishing  a. 
yand  objection  to  the  junsdiction  of  this  Court;  the  subject  in  controvei'sy  upon  the 
appeal  being  the  -whole  debt  and  interest,  vfhich  amounted  to  more  than  gl50. 

4.  A  sum  aUowed  a  creditor  **for  services  rendered  and  settled,^*  (but  not  speci* 
fied.)  amounting  to  nine  per  Centum  per  annum,  was  conadered  usurious;  it  appear- 
ing that  the  pretended  services  were  rendered  only  ia  exertions  to  secure  the 
debt  ftr  tbe  oredito^s  own  benefit 
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Mat^  this  proposal,  WilUam  L  Siane^  to  prevent  the  levying 
y^^^.^^  of  the  execution,  assented.  Ware,  being  told  that  sach 
Stone  agreement  was  ttsurious,  drew  up  an  account  of  the 
Ware  and  transaction,  in  which  he  charged  interest  at  the  rate  of 
^Smith.  six  per  Centum  per  annum  on  the  amount  of  the  cxeca- 
tion,  and  added  thereto  an  item  of  29L11.8.,  «^/br 
sundry  services  done  and  settled;-^  (without  saying  what 
those  services  were;  which  sum  amounted  exactly  to  mne 
per  centum  per  annum  on  the  said  amount;)  producing. 
With  8 IL  9.  2  J.  to  be  paid  by  himself  to  WiUiam  I.  Stone, 
a  total  of  35 IL  for  which  the  bond  of  Hezekiah  Stone 
was  taken,  payAle  on  that  day,  with  William  I.  SUmt, 
the  said  Ware^  and  Oeorge  Holman  his  sureties,  to 
Charles  Smith,  who  was  altogether  ignorant  of  the  usury. 
On  this  bond.  Smith  obtained  a  judgment  at  law;  where- 
upon, a  Bill  for  an  Injunction,  and  for  general  relief, 
was  filed  in  the  Superior  Court  of  Chancery  for  the  Rich- 
mond District,  by  William  L  Slam  and  Hezekiah  Stone 
against  Ware  and  Smith;  stating  the  foregoing  fartSf 
with  their  accompanying  circumstances;  and  alledging 
that  the  complainant  Hezekiah  Stone  took  it  for  grant- 
ed that  Ware  was  to  pay  his  son  tlic  real  difference  be- 
tween the  execution  and  the  I'cquii'cd  bond,  and  knew 
nothing  of  the  usury  until  after  the  judgment  upon  the 
bond  was  obtained  against  him. 

Ware  answered;  insisting  that  liis  aforesaid  chai^ge  for 
services  was  not  usurious;  but  submitting  to  account. 
This  answer  was  adjudged  insufficient;  and  he  filed 
another,  in  whicli  he  said  there  had  been  much  talk  about 
15  per  cent.,  and  the  sums  charged  might  have  bi^en  as- 
certained by  a  computation  at  that  i*ate;  but  that  the 
said  sum  of  23L  11.8  was  allowed  him  for  his  sei'vices 
in  riding  about,  at  a  very  inclement  season  of  the  year^ 
with  great  danger  to  his  health,  and  exerting  himself  to 
have  the  arrangement  in  question  concluded,  for  the  re* 
lief  of  the  complainant  William  L  Stons,  who  considered 
it  very  beneficial  to  him^  and  declared  himself  perfec^i" 
satisfied  with  it 
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iStait&'s  answer  denied  any  Icnowledgeof  the  Usury,     **^?2J* 
and  declared  that  the  bond  to  him  was  fairly  taken^  for  ^..^r^^^ 
die  price  of  a  negro  sold  to  Ware*  ^  Stone 

The  facts  stated  in  the  BilK  against  WarCf  were  s«p-  ^^^  ^^ 
ported  by  affidavits;  bat  no  objection  appeared  to  8faith*s      Smitli. 
cxinduct  in  any  respect    It  was  proved  that  Ware  paid 
to  HHIium  L   Stone  the  dWerence,    amounting  to  81 L 
9*  £i  as  aforesaid. 

t^hancellor  Tavxor  dissolved  the  Injunction,  and 
afterwards  dismissed  the  Bill  altogether;  **  being  ofopi- 
«^  nion  that  however  clear  it  may  be  that  the  defendant 
<«  John  Ware  extorted  usury  from  the  plaintiffs  in  the 
^^  transactions  in  the  bill  mentioned,  yet  their  remedy 
<*  was  at  tow,  and  not  in  equity;  since  no  discovery  is 
<*  sought  by  their  Bill." 

The  case  was  brought  before  this  Court  by  a  Petition 
of  appeal. 

Bauldin  for  the  appellants,  made  four  points  on  tlie 
subject  of  the  Court's  jurisdiction;  1st,  that  Hexekiah 
l&tone  shewed  sufficient  cause  for  not  defending  the  suit 
at  law,  in  that  he  was  ignorant  of  the  fact: — on  him  tlie 
transaction  was  a  fraud;  and  a  party's  discovering  a  ma- 
terial fact  after  judgment^  is  good  ground  for  relief  in 
equity. 

2d,  The  ordinary  rule,  that  a  party  shall  not  apply  to 
a  Court  of  Equity  for  the  relief  he  might  have  had  at  law, 
does  not  obtain  in  cases  of  Usury,    The  party  oppressed 
by  an  Usurer  is  not  particeps  criminis^  and  therefore     ^^^  ^n^ 
might,  always  by  bill  in  Chancery,  and  ninv  by  action  at  wood,  Ca^ 
law  may,  recover  back  the  usurious  interest,  if  paid:(a)  ^q!^s'^^^. 
and  this,  even  though  the  money  were  paid  in  obedience  Bromley, 
to  a  judgment  or  decree.(6)     But  the  Statute  against  ^^^s^*^"^ 
Usury  gives  the  Court  of  Equity  express  jurisdiction,  ^(^b)  Moore 
which  is  not  waived  by  failing  to  plead  at  law.  ^^f  371 

3d,  In  this  case,  the  complainants  had  no  remedy  at 
law;  the  bond  to  Smith  being  for  a  bona  fide  debt  due 
hinif  without  the  least  taint  of  Usury  in  it.    The  induce- 
ment, by  which  Smithes  debtor  obtained  other  persons  to     (e)  7  Bqc. 
become  bound  for  the  debt,  being  unknown  to  him,  could  ^Jj^^J^  '^ 
Bot  avoid  the  bond.(c) 


^^tpr^tM 
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Miitf!t,        4th,  The  defendant  f^are,  by  his  aimwer  mibmitM  to 

1830  '      tf 

vn  aeamntf  and  can  not  aflerwai-da  object  to  the  jurte- 


stone      diction  of  the  Court.    That  accoant  shoaM  b#  Mdltei^ 
^'        allowinj;  only  legal  demands. 
Smith.         On  the  merits^  the  Usnry  is  proven  by  the  Answer  ef 
Ware  himself.    Admitting  his  own  statement  to  be  ca/r^ 
recty  the  services  charged  were  rendered,  only  in 
ing  and  collecting  the  debt  on  the  execntton,  Jbr  ki$  < 
benefit: — the  swn  allowed  was  therefore  etearij 

(d)  Se<Ht  Y.  ^„^  ^  JN 

Ji€p.23S.         Stanard  contra. — It  being  admitted  on  all  hancbthai 

the  bond  to  Smith  was  free  from  all  taint  of  usury  aa  la 

him;  it  follows  that,  whatever  may  have  been  the  natare 

of  the  contract  between  Stone  and  Waret  no  relief  ei^;ht 

fF^s  CrI.  to  be  given  against  Smith.(e)  The  Iryunctpon  was  tberei* 

Jac.  ^^i^^  fore  properly  dissolved,  and  Bill  dismissed,  as  to  Smiikf 

l^Saik. *344n  >^ho  was  causelessly  made  a  partyi  and  tiie  case  oagM 

'Md'^'    to  be  conside^red  as  if  he  bad  never  been  before  the  Court 

Ciahbert  T.       The  testimony  introduced  to  prove  tlie  Usury  as  U 

ifafey,  8        ffare^  is  by  no  means  conclusive:  bat,  let  it  be  cenceded 

/  erm  Hep* 

390/  Parr  y.  that  the  Contract  was  usurious;  the  question  still  araes^ 
^^^<^^  was  Stone  entitled  to  come  before  any  forum,  at  the  time 
this  suit  was  instituted  ?  Not  a  tegal  forum;  becaase  he 
had  paid  nothing  in  pursuance  of  the  contract: — he  had 
merely  entered  into  an  obligation,  jointly  with  the  otiicr 
party  to  the  usurious  agreement,  to  pay  money^  and 
Would  be  puzzled  to  frame  an  action  that  he  could  suc^ 
cessfully  prosecute  at  law.  The  like  objection  holds  tv 
the  suit  in  equity. 

But,  suppose  the  money  had  been  paid,  could  the 
Court  of  Equity  hold  jurisdiction  of  this  case  i  Hwt 
jurisdiction  is  twofold;-^  1st,  under  the  Statute  agsoast 
Usury;  and,  2d,  under  the  general  priiiciplea  that  r^o- 
late  those  Courts  in  the  application  of  t!ielr  power^^ — 
The  jurisdiction  is  not  sustainable  by  virtue  of  the  Sta- 
tute; Ist,  because  the  Bill  is  not  a  Bill  Ibr  dmovtnf:  and* 
2dly,  because  the  statutory  iemedy»  according  lo  tJie 
fair  interpretation  of  the  Statute,  is  to  be  usedt  only 
where  there  is  some  outstanding^  contract^  or  spcuHty*  on 
usurious  consideration,  from  the  enforcement  ^i  wMcli 
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tlie  pbintir  seeks  protection;  and  not  to  recover  back     ^^ 
flrmn  the  defendant  money  ]iaid  to,  or  comtracted  to  be  .^^.^^.^ 
paid  fiat,  him.    Meitber  can  such  jurisdiction  be  sustain-      stMt. 
ad  upon  general  principles.  When  the  powers  of  Courts  of  ^J^  ^ 
Sqidty  are  applied  to  usurious  transactions,  thej  are  sub-*     Snitlh 
j^ct  to  the  same  limitations  as  in  other  cases.    The  first 
linutatioa  is,  that  relief  is  not  to  be  given  where  the 
platnttf  $eek$  no  diocffveryf  or  can  prove  bis  case  without 
any  I  which  is  the  case  at  bar.    The  decision  in  Marke  v. 
MirriSf  ^Mitnf.  407,  is  not  opposed  to  this  rule;  for  that 
decision  is  based  on  the  consideration  that  the  usurious 
e«Hitract  was  one  to  oppose  which  the  plaintiff  in  eqoi^ 
had  no  day  in  Court 

Indeed^  there  are  but  three  classes  of  cases  where  re« 
lief  is  or  can  be  sought,  in  Equity,  from  an  usurioua 
contract  or  it*s  effects:— rist,  where  there  is  some  out- 
standing obligationor  security  which  the  holder  may  en- 
iMt»  at  law  by  suit,  and  wfaidi  the  plaintiff  in  Equity 
aeeks  to  have  surrendered: — 2df  where  the  contract  has 
been  carried  into  effect,  the  usurious  gain  paid,  and  the 
]daintiff  seeks  to  have  it  refunded: — Sd,  where  the  con- 
tract is  of  such  a  nature  that  it  may  execute  itself,  or  at 
least  be  executed  without  suit;  so  that  the  party  charged 
by  it  has  no  day  in  Court  to  shew  it's  usurious  nature  in 
avoidance  of  it 

The  first  class  falls  properly  under  the  Statute,  and  tho 
Bill  is  a  Bill  of  dUcoroery.  At  all  events,  the  case  at 
bar  does  not  belong  to  it  In  the  second  class,  the  bill 
Biust  also  be  a  Bill  of  disaroery;  for  the  party  who  would 
prcroe  his  case,  would  prove  himself  out  of  Court  The 
case  at  bar  does  not  belong  to  it,  because  the  money  hai 
not  been  paid,  and  because  the  plaintiffs  do  not  rely  on  a 
discovery.  The  third  class,  though  one  in  which  it  it 
aot  necessary  that  the  Bill  should  be  for  a  discovery,  yet^ 
obviooslyf  does  not  comprehend  the  case  now  in  quea^ 
tion. 

Having  considered  the  question  of  jurisdiction  of  the 
Court  below,  with  respect  to  the  nature  of  the  plaintiff's 
elaim,  I  v^l  bestow  one  moment  on  the  question  of  the 
jorisdiction  of  this  Court  in  relation  to  it's  Mwmt^ 


94fi  ^^fnme  Vmrt  f^  J^tpeals. 


K^*^        Bupposeflie  fitct of  Ususy  estiUishMli  Ibe i 

that  tlie  moB^  bas  not  been  psid,  out  of  the  wayi  anA- 


StoM  the  jiiriedictieii^  as  to  the  aulyeet  matter  of  the  Mmm 
Wm^uA  ^^^^  what  M  that  ckiM.^  £6/.  lit.  btL  in  i^s  amqim^ 
SitBth.  <(^iMfiMoiw  /  This  ia  all  that  has  been  stimulated  to  ho 
paid  for  usury,  or  that  ha$  been  paid,  if  Mr.  BaMm 
iviH  have  it  so;  all  that  the  plaintiffs  can  now»  or  cmM 
bk  the  Coin*t  below,  pretend  to  daim,  after  hayfaigf  (ia 
before  remfiurkiBd,)  in  substance,  confessed  tbere^  thai 
Hiejr  held  lib  ri^t  torelief  against  the  bondor  j«d|[nMfltl 
This  sum  will  not  support  the  jurisdiction  of  this  CMrti 

The  caase  was  again  argued,  by  tiie  Cowf  a  dhroctiol^ 
upon  two  questions;  1st,  whether  the  oonta-aot  was  vaivi- 
oils;  and  sdly,  if  so,  whether  there  ttust  be  a  fcrfMtare 
ef  the  whole  debt,  or  only  of  the  osorioas  Intertat 

BouUKn.    1.  The  pretence  in  this  case  of  cofnpensa^ 
ti<ni  for  services  rendered  and  setUed,  is  a  aMpe  s*^ 
'  (/)2  TVrmto  CTJcwkthe  Statute.(/) 

^'  '  fi.  The  plaintiflfb  are  entitled  to  proleetion  to  Iba  fW 
limount  of  the  bond  to  Smithy  in  which  they  were  sure- 
tics  for  JFare^  who  in  reality  was  the  prnicipal  oMfgor, 
although  the  name  of  Htxekiah  Stone  was  first  inserCed 
and  subscribed.  By  this  simple  contrivance,  flieUsttHir 
has  made  the  borrower  paymaster  of  a  debt  of  his.  If 
it  can  not  be  defeated,  the  borrower  is  bound  hand  and 
foot,  and  without  remedy.  The  question  before  the 
Court  is,  who  ought  to  pay  the  honHf  I  answer,  tiie  rmi 
dMor^  who  is  Wute.  Sifiith,  I  admit,  is  entltied  to  hll 
^oney;  but  he  ought  to  get  it,  not  from  Sfone,  but  fhnfc 
Ware,  Hie  Court,  since  all  tlie  facts  are  before  i^ 
may  fix  flie  debt  on  the  right  person.  The  ofd«rof  tkfc 
signatures  to  an  obligation  *  tlioii«;h  prima  fade  influciug 
a  presumption  that  he  wli<jse  name  Ls  firi^t  signed  is  the 
principal  obligor,  is  not  ronclusive.  It  b  only  by  the 
usurious  arrangement,  th:it  t^is  differs  from  the  common 
case  of  a  surety  seeking  U*  make  his  principal  rc^poml* 
Me  in  the  first  place. 

The  present  case  is  strongpr  than  fliat  of  Jferikt  ¥, 
Mnris.  In  that  case,  if  a  suit  had  been  brr»ught  at  law 
to  recover  the  property,   Uie  Usury  mighl  Imre  bw^n 
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|#iftiii>--^gt  here,  hj  frtsdtlrat  trfck  tad  cmtitTmce^     M^^ 
;defenoea*lttw  was  preehiiMf  and  no  raoedy  ML  but  ui  ^^^^^,„^ 
Bqti^f  €mt  et^me  could  not  fl3ad  ONiry  to  Ike  bond^      g^gg^ 
«hkh  WM  fiilr  and  not  iiiUfiou3.  UmMkuiA 

Tk0  gr«wd  I  hftTO  tnktn  is  aBbstw&tUy  auypoHed  ware« 
Iqt  fto  dectwrn  of  this  Comrt,  in  West  r.  B^sehm,  5 
JIfeMif.  194f  that  eveiy  nan's  fHPoper  debts  ought  to  bo 
jmi  ont  of  bis  «wn  ostata.  In  Marks  v.  JbrrU  it  was 
4mdo4  tbait  a  Conrt  of  Equity  will  flrostrate  every 
whieh  the  Usnrer  has  prevented  the  plaintiff 
taking  advanti^  of  the  usury  at  law*  The  Court 
ovgbt  tberofere  to  decree  that  Ware  ahne  shall  pay  the 
whole aannnt  to  BmUhiht  obligee. 
.  fftOMTiL  Whether  the  contract  now  in  question  was 
qonriouif  or  not,  is  a  mixed  question  of  law  and  fact 
It  appeared  to  me  that  the  case  of  the  plaintiffs  was 
not  sMide  oat  in  point  of  tact:  but  let  us  suppose  the  facts 
nacertwied*  is  it  necessarily  an  usurious  cwtract?  I 
4>suEtend  it  is  not* 

.    Jm  it  usurious  for  a  pai*ty  owing  a  debt  payable  at  a 
^dJbtant  day,  to  obtain,  in  consideration  of  present  pay* 
nsenty  a  deduction  to  a  greater  amount  than  legal  inter- 
ent^(jr)    The  substance  of  this  contract  was,  that  Ware    (sr)  ^^^ 
Ifoxe  a  present  claim,  for  payment  of  a  demand  upmi  him  Vi^^,  4 
mt  a  future  time,  with  a  partioular  rebate  from  that  de*  ^^^  ^^* 
niand.    If  Stone  had  gaftten  Worths  bond  to  Bmthf  he 
1l^ght  have  sold  it  to  Ware^  at  a  large  discount^  for  his 
•xiecntieMi  against  him;  and  such  discount  would  not  have 
|»een  usurious.    The  case  before  tiie  Court  is  the  same 
in  substance. 

But  if  there  has  been  Usury  In  this  transactton,  what 
is  the  measure  of  relief  which  the  Court  of  Equity  can 
give?  The  appellants  call  on  the  Court  to  enferee  afor- 
ftiiure  of  the  whole  debt!  The  province  of  a  Court  of 
£qutty  is  not  to  enforce  but  to  relUroe  against  forfeitures, 
hj  mitigating  tlK  rigour  of  law.  It's  peculiar  n»des  of 
inveatigatrng  focts,  for  this  mild  and  benignant  purpooOf 
are  nest  sahitary,  but,  in  alliance  with  a  power  to  e n- 
Ifiirce,  instead  of  mitigating  forfeitures,  would  be  truly 
formidable.    From  TtitkOl  to  Veu^  and  Jteomi,  there  is 
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116  example  of  that  Coart's  granting  rdirf,  by  diftMl|r 
or  indirectly  inflicting  a  forfeiture  on  tiie  defendant. 

The  rale  in  equity  is,  that  the  borrower  ia  bound  4o 

repay  the  principal  with  legal  intereatt  befoi«  he  goto 

relief  for  the  excess;  for  he  that  seeks  equity  must  ai- 

ways  do  equity.    Even   where  the  defendant  has  beea 

guilty  of  fraud,  by  taking  adrantage  of  youth  and  ines* 

perience^  he  shall  yet  have  equity;  and  that  is  prind- 

138^^^'^''Pa1  and  lawful  interest(^)    The  maxim,  tfiat  he  win 

(t)  Bo*     bftth  done  iniquity  shall  not  have  equity,  applies  oiJy 

ktmguet  r.     where  he  is  plaintiff.Ci)    Even  Courts  of  law,  wherever 

Cob,  Tenip.  they  have  discretionary  power  to  subject  the  party  ta 

S^tt  v^JWt.*®'*™®*  follow  a  similar  rule.(fe)    Where  usury  has  been 

^u,  2  Bro.  discovered,  and  the  usurious  securities  destroyed,  an  ex- 

£^/^***     press  promise  to  pay  the  principal  with  leg^  intereal^ 

(jt)  Fit%-    has  nevertheless  been  supported.(I) 
^y  ^  1^       Mr.  BinUdm  contends  that  the  measure  of  relief  shoaM 
jB^  153.  "*  be  the  amount  of  the  bond  from  Ware  to  Smith;  although 
(0  Bamet  he  acknowledges  that  that  bond  was  fair  uid  consdeiH 
Tffeluey'e^  tious.    Ho  wishcs  a  Court  of  Equity  to  act  as  suppie- 
Conwaif,  2    mental  to  a  Court  of  law,  to  enforce  a  penalty  which  the 
MUp.  184^     Court  of  law  can  not  enforce;  to  make  that  usoriovs  in 
equity,  which  is  not  usurious  at  law;  on  the  ground  that 
fhe  party  has  so  sheltered  himself  that  the  Court  of  law 
can  not  take  hold  of  him!    He  says  that  the  object  is 
not  to  enforce  a  forfeiture  in  his  client^  favour;  not  to 
rob  Ware^  but  merely  to  hold  him  fast,  and  compel 
another  to  rob  him!  Smithf  it  seems,  is  to  be  prohibited 
from  recovering  any  thing  from  the  complainants;  but 
the  whole  liability  for  the  debt  is  to  fal(  upon   Warei 
Is  not  this,  to  all  intents  and  purposes^  enforcing  a  for- 
feiture against  him? 

If  there  be  usury  in  this  case,  to  what  does  it  attadi? 

Not  to  the  debt  to  Smithj  as  Mr.  Amidtn  admits.    Tha 

original  fair  contract  Ls  not  hifi^cied  by  the  sub9(v|U€at 

usurious    ^^ement:— ^tlie    latter  alone  is    to  b«   set 

fsi)6Mjrv.  a9ide«(m)  And  that  aj^eemfut  applies  only  to  tha  tSJL 

.B14-62. 11  B;  a  sum  too  small  to  ^ive  this  Court  jurifidictloo. 

Bauldin  in  reply.     AritJimetical  calculation  suffporta 
fte  testimony  that  thr  turn  altowed  amounted  to^^m 
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fir  teftima  per  annum;  and  Ware'^s  own  answer  admits  -^^^ 
the  same  thing.  But  Mr.  Stanard  says,  this  is  not  usury. 
It  would  require  all  his  ingenuity  to  make  this  case  re-^ 
•cttUe  that  of  Barclay  v.  Walmslefi,  4  East,  55.  It  is 
the  plain  case  of  a  debtor,  hard  pressed  by  a  creditor, 
a|;reeing  to  pay,  for  the  sake  of  forbearance,  nvie  per 
cent,  in  addition  to  the  lawful  interest,  upon  an  arrange- 
ment that  the  payment  should  be  made  to  a  creditor  of 
euch  creditor.  The  only  object  of  this  Bill  is  to  deprive 
the  nsttrer  of  the  advantage  obtained  by  him,  by  which 
he  deprived  the  borrower  of  the  opportunity  of  making 
the  defence  at  law.  The  princii)le  is  the  same  with  that 
upon  which  the  Court  went  in  JIark$  v.  Mnris.  The 
.Usurer  there,  by  resorting  to  a  deed  of  trust,  gave  the 
debtor  no  opportunity  at  law  to  plead  the  usury.  So, 
here.  Ware  contrived  to  get  Stone  bound  with  him  in  a 
bond  to  &miOh  and  in  such  manner  as  to  make  8tone  ap- 
parently the  principal  debtor;  to  which  bond  the  plea  of 
usury  could  not  be  put  in.  If  Ware  himself  had  not  been 
one  of  the  obligors  in  that  bond,  I  should  have  had  some 
difficulty;  but  (as  it  is,)  the  Court,  to  give  complete 
effect  to  the  Act  of  Assembly,  may  compel  him  to  pay 
the  debt  to  Smithf  which  is  his  own  debt; — may  make  him 
the  principal  obligor,  which  in  bet  he  is.  Otherwise, 
the  Act  might  always  be  evaded  by  the  contrivance  of 
binding  the  borrower  to  pay  the  money  to  a  creditor  of 
tiie  lender,  instead  of  to  the  lender  himself.  Allow  the 
asarious  agreement  effect,  and  my  client  is  the  principal 
debtor  to  Smith;  otherwise  not. 

An  Usurer  is  not  to  be  let  off  more  lightly  on  th6 
ground  that  the  usury  is  not  acknowledged  in  his  an- 
swer, but  fixed  upon  him  by  proof.  UAder  the  princi- 
ples of  Bosanquet  v.  Dashxoood  referred  to  by  Mr.  Stanard, 
and  all  the  other  cases  here  and  in  England,  the  Court 
of  Equity  is  always  open  to  relieve  against  fraud,  usury 
and  extortion. 

The  Court's  opinion  was  delivered  as  follows. 

The  arrangement  by  which  tlie  appellants  were  induc- 
ed to  give  their  bond  to  the  appellee  Smith,  was  indeed 
tainted  with  Usury^  but  it  is  not  even  alledged  that  Smith 
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M^B,  M^as  privy  thereto^  or  hoA  any  knowledge  lbem&  Ht 
only  agreed  to  accept  that  bond  in  lieii  of  anolherf  wUck 
he  lield  for  a  just  debt  The  authorities  seem  to  beat^  tts 
out  in  saying,  that,  under  these  circomstances,  Hbm  bond 
as  to  Bmth  is  not  to  be  impeached  of  tisary,  and  he  id  to 
get  full  payment  thereof.  Had  this  knowledge  been 
charged  and  proved  upon  him^  the  ease  might  have  been 
otherwise.  In  relation  to  the'  appellee  FTurf ,  howeverf 
the  usurious  arrangement  being  proved,  the  apprilants 
are  entitled  to  relief.  That  relief  is  to  be  upon  the  teifM 
of  paying  the  principal  justly  due  to  him  (Wa/r^  with  le- 
gal interest.  The  decree  is  therefore  correct  as  it  relates 
to  Smith,  but  is  erroneous  as  to  Wartf  to  the  extent  of 
the  usurious  gain  received  by  him;  tiie  difference  betweeo 
the  two  debts  having  been  already  received  by  8kme  the 
younger. 

The  decree  is  to  be  consequently  reversed,  and  tiiO' 
cause  remanded,  to  have  an  account  taken,  and  a  ftnal 
decree  rendered  pursuant  to  the  principles  of  this  decree. 


^hm  Colqiihoim  againet  Atkiosons. 

1820. 

-  ,  John  Le  Messurieb  of  the  town  of  Petersburg,  on 

enO,  a  deed  the  9th  day  of  November  1804,  executed  a  deed,  convey- 
^^  ^®  ing  a  tract  of  land  in  Dinwiddle  county,  to  Robert  dtkiii' 
having  been  Son,  in  tnist,  for  the  pur|H»se  iii  ^tMir-inji;  tlir  paymeat 
*^^^^*^^^"  of  a  debt  of  16901.4.  10  to  Thwnas  Mnumti;  with  a 
if 8  <fa<e,  un- clause  empowering  the  trtiHU-v  it)  hqU  ilie  laiici,  if  the 
{^^^^  debt  should  not4iepaid  on  or  bLfnr*^  the  1st  day  of  Fdi. 
on  some        1805;  to  pay  the  debt,  witli  lawful  intctTst,  hxi^^i  and  the 

other  day. 
2.  The  testimony  of  the  person  who  executed  the  deed,  wa»  receircd  ti  Jbit^ 

■     mtMrn* 


the  time  when  it  wot  executed;  notwithftanding-  the  testimony  of  twr-o  w't 
his  acknowledgment  to  the  contrary  vhen  wtt  *m  aatk,-  he  beings  entirely 
between  the  parties,  and  the  falsehood  of  his  evidence  being'  nvtpr^&aifk  under  Hie 
circumstances  of  the  case. 


3.  A  creditor  by  mortgage  or  deed  of  trust*  has  not  aright,  wttkttui  a  jptitf^n  i 
mentt  to  tack  to  such  mortgage  or  deed  of  trust  a  note  or  bond  of  tbe  debtor,  fti  4 
€lu9ion  of  anMfr  fMrtj^i  or  de^  ^  trwt,  be&ring-  date  either  U/^ri  9r  ^fifr^t^ 
iiote  or  bonjd. 
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Wiptasy  if  amy,  ta  pay  to  the  said  Le  JUseurier^  oc  his 
<Milsr.  TUs  deed  was  re-^uknowiedged  ihe^tkoj  Jidy, 
a«d  wtmiUkd  to  reoord  the  16th  of  December f  1805.  Colquhoun 

A  bsod  was  giTen  by  the  said  John  LeMenurier  t(>  ^^j^^^^ 
ThmMB  JMttMm^  May  I6th  1805,  for  75L  payabk  the 
UitofBefUmberfoUowimg.  A  negotiable  note,  for  tlie^ 
iMScmiiDodation  of  the  said  Le  Mteewier^  araonnting  to« 
two  thousand  d^airsy  was  eftdorsed  by  the  said  Thmmur 
JUeiman,  Mf  £5th  1805,  and  paid  hy  him  at  Bank,  ott< 
tbe^lh  <^  November  ensiling. 

On  the  15th  qfJul^  1805,  the  said  Le  Meaurierf  being- 
faidebted  to  ¥FMer  4*  Thomas  Colfuhouns  in  a  large  snm 
liy  bond,  protested  bHIs  of  exchange,  and  indorsements  of  ^ 
negotiable  notes,  conveyed  the  same  tract  of  land,  with 
some  other  real  property,  by  deed  of  trust  to  Eoberi  ^ 
Colquhaun  for  their  indemnity,  with  power  to  the  said 
trustee  to  sell,  &c.;  which  deed  was  recorded  December  16th 
1805.  By  another  deed  of  tnist,  dated  the  10th  ofMgust 
1805,  the  said  Le  Messurier  conveyed  to  the  same  trustee, 
for  the  benefit  of  the  same  creditors,  sundry  slaves.  This 
deed  was  not  attested  by  the  witnesses  to  the  other  deed^  ^ 

hut  by  other  persons,  and  was  recorded  the  2d  of  Decern-^ 
ber  1805. 

In  February  1808,  Robert  Colquhounf  Walter  Colqu- 
fumn  and  Thomas  Colquhoun  filed  a  Bill  in  the  Superior 
Court  of  Chancery  for  the  Richmond  District,  stating,  in 
substance,  that,  between  the  9th  of  November  1804,  (the 
date  of  the  first  mentioned  Deed,)  and  the  Sd  of  April 
liext  ensuing,  John  Le  Messurier  paid  Thomas  Atkinson 
MOL  of  the  said  sum  of  16dO{.  4.  10;  leaving  due  thereof 
only  a  balance  of  850L  4. 10,  principal  money,  with  the 
iiccrued  interest;  that  the  plaintiff^  were  advised  that 
their  lien  by  virtue  of  the  Deed  o(  July  \  5th  1805,  (the 
said  Deed  of  November  9th  1804,  in  favour  otJtkinson, 
having  not  been  recorded  witiiin  eight  months  firom  that 
date,  but  only  re-acknowledged  an  the  9th  of  July  1805,) 
took  efl^t  immediately,  subject  to  the  payment  of  the 
said  balance  of  850/*  4.  10,  with  interest,  to  the  said 
munnas  Jitkinson^  for  which,  and  no  more,  the  trustee 
Robert  Atkinson  was  authorised  to  sell  the  land;  btit  that 
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March,  IftofiUM  Atkinson  pretended  he  was  entitled  to  taA  \m 
.^^^^^.^  claims,  under  the  bond  aforesaid  for  S25O9  and  negoti- 
Coiquhoun  able  note  for  S2000,  to  the  said  balance  secured  by  the 
^^^j^/^^^  deed  of  trust  in  his  favour,  altho'  there  was  no  writtm 
agreement  between  him  and  Le  Messurier  that  the  land 
should  be  bound  for  either  of  those  claims^  and  as  to  the 
said  hond9  there  was  no  such  agreement  at  alL  The 
plaintiffs  considered  it  an  established  principle»  that  a 
prior  mortgagee,  having  also  a  claim  by  bond,  shall  be 
postponed,  as  to  the  bond,  to  a  second  mortgagee,  or 
assignee  of  the  equity  of  redemption,  having  no  notioe 
of  such  bond  claim;  (in  which  situation  these  plaintUK 
stood;)  that,  tho'  the  heir  of  the  mortgagor  would  be 
compelled  to  pay  the  bond,  as  well  as  the  mortgage,  be- 
fore he  would  be  permitted  to  redeem,  yet  subsequent  in- 
cumbrancers and  creditors  would  not  be  affected  by  such 
bond,  but  their  claims  would  be  preferred  thereto.  They 
also  contended  that,  where  the  legal  estate  is  vested  or 
standing  out  in  a  trustee,  equitable  incumbrances  most 
be  paid  according  to  their  priority  in  time;  that  the  claim 
of  the  plaintiffs  was  equally  just  with,  and  priorin  point 
qf  time  to,  the  two  claims  attempted  to  be  tacked  by 
Thomas  Atkinson  to  his  said  deed  of  trust,  and  therefore 
ought  to  be  preferred.  The  trustee  Robert  Atkinson  had 
nevertheless  sold  the  land,  (tho*  forbidden  by  the  plain- 
tiffs to  do  so,)  and  had  actually  paid  or  threatened  to  pay 
Thomas  Atkinson  the  said  two  sums  of  S2000  and  S^O^ 
in  preference  to  their  said  claim.  They  prayed  there* 
fore  that  the  said  Le  Messurier  and  Atkinsons  be  made 
defendants  to  the  Bill;  thai  tlie  said  tinistoe,  if  he  had 
Yiot  paid  the  said  sums  to  Thomus  Mkimoth  or  the  said 
Thomas  Atkinson  if  he  had  received  them,  i^hould  be  com- 
pelled to  pay  the  same  to  the  plaintiffs;  and  for  general 
relief.  The  bill  was  afterwards  dusmi^seil  as  to  LeMm- 
surierf  for  want  of  prosecution. 

Thomas  Atkinson,  by  his  answer ^  a\  enx*tl  thai,  on  the 

the  25th  of  July  1805,  when    lie   endnr"9<?tl  for   Lc  Mts- 

3urier  the  note  for  gSOOO*  it  was  distinctly  offfeed  be- 

•    tween  them  (tho^  not  in  irritinif)  timt  ilie  deed  of  frast  in 

l)yu»f|kveur  should  remain  asecutity  for  Ibeniid  ttOW 
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'tmd  fir  aU  po$terior  money  tnmtatMons  in  wUch  the     ^^^* 
said  Lt  Mtimiarwt  9hould  become  indebted  to  km;  tbaty   y^^^^^^^^ 
but  for  s«ich  agreementy  be  would  not  have  made  the  c^y^yit^u^ 
ttdorsement  for  a  man  whose  circunratances  be  knew 
•t  tbe  time  to  be  very  mticb  embarrassed;  that    the 
respondent    at   that  time   received   no  information  <u* 
kinty  and    had   no  reason  to  suspect,  tfiat  the  said  l^e 
Me$mmer  had  incumbered,  or  intended  to  incumber,  the 
knd  to  any  other  person;  and  in  truth  he  could  prove  hgr 
It  Meuwrin^s  own  aeknowledgment  that  be  then  had  ex- 
ecuted and  delivered  no  deed  of  trust  to  the  plaintiffii;  tl|e 
.  deed  lor  tbeir  benefit,  tboogh  beaiin^^  date  on  tbe  15tb  of 
July  1805,  having  been  actually  executed  and  delivered 
by  bim  on  the  tenth  of  August  afterwardSf  and  n^f  before* 
The  respondent  insisted  that,  since  tbe  claim  of  the  ptain- 
tifis  rested  on  a  conveyance  from  i^  Meemmer^  who  b%d 
before  conveyed  the  same  estate  to  his  trustee  Mebert  M- 
^  JMSOfi,  and  therefore  woMi  not  have  been  permitted  to 
Tpdeem  wUhont  pa^ng  whatever  he  <med  to  thereepond^f 
tbe  said  Le  Mes9urier  could  iH>t  impart  to  the  plaintiffs  a 
light  which  he  did  not  possess  himself;  that  tbe  doctrine 
contended  for  by  the  plaintiffs  did  not  touch  the  present 
case,  of  an  additional  sum  agreed  to  be  secured  at  the 
Ume  it  woe  lent,  by  a  pre-existing  martgagef  when  t(fo 
there  was  no  other  lien  on  the  property;  and  that  the  exis- 
tence of  a  second  Mortgage  is  no  bar  to  tbe  fi^^t  mort- 
gagee's being  secured,  from  the  mortgaged  Quiyect,  for 
money  advanced  after  the  first  mortgage  was  executed, 
iC  the  first  mortgagee  had  no  notice  of  the  second  mortgage 
mi  the  time  of  the  advance^ 

Mobert  JiUcinsonf  by  his  Answer,  acknowledged  tha^ 
being  called  upon  by  Thomas  Mkinson^  he  advertised  and 
0old  the  land  as  authorised  by  the  deed,  and  paid  to  the 
•aid  Thomas  the  amount  which  was  due  after  deducting 
cmch  credits  as  the  said  Thomas  thought  proper  to  allow; 
to  wit  1477L  I4s.  9di;  and  the  balance  of  the  purchase 
money,  after  deducting  costs,  &c.,  to  wit,  602L  16s.  2id^ 
"was  paid  to  the  plaintiffs,  by  virtue  of  an  order  dirawn 
|B  their  favour  by  tbe  said  Le  Messurier. 

The  deposition  of  I^  Messurier  was  tak^n  by  tbe  p)ain- 
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^m'  **®'  *"  ^^^^  *®  stated,  (among  other  tWiigs,)  tfiiat  Hm 
^^^^^^  Deed  of  Trust  hi  their  favour,  dated  the  I5«i  of  Jidy 
^ColquhcWn  l^^^*  was  drawn  by  him^lf  on  the  day  of  Wb  date, 
ivttfwut  theknawUdge  of  any  permm  whatroer,  and  re- 
mained in  his  possession,  hut  a  few  daysiuot  exceeding^ 
'WedCf  untH  he  should  have  an  opportunity  of  ddHveHBg 
it  to  Walter  Cdquhoun;  which  he  then  did;  and  it  had 
not  been  inltie  deponent's  ])ossession  since:  tiiattheplaki- 
tiflb  did  not  speak  to  him  of  the  previous  inctfraliranceta- 
JSltkinjMn  until  his  failure  became  public;  and  he  Wia 
pretty  iure  he  did  not  inform  fPhUer  Colquhmnf  of  amy  of 
histransadtions  with  Mkingon,  before  iMfwn^berlMS:  tbal» 
"When  he  executed  the  bond  for  S290  to  JiHunmm,  there  tM» 
no  undefstandvag'  or  agreement  whatever,  mftemeA  or 
tiiottght  of  by  hhn,  thait  the  payment  thereof  "rtmiM  be 
secured  in  any  shape;  though,  after  his  Mlare  becttde 
pubKc,  it  was  very  possible  that,  on  JtkiiMm*oittoommg 
urgent,  he  might  assent  to  flie  sidd  bond's  heiag  tadmi 
Ho  the  deed  of  tru^  in  his  fiavour,  so  as  to  be  ^qvail^f 
protected  by  it;  but  it  isoas  eocprMsty  wndontood  ami 
agreed^  when  Atkinson  lent  the  deponent  the  ndte  fiir 
S^OOO,  that  the  deed  of  trust  sh&uU  be  vatid  as  ta  the 
amount  of  that  note,  and  that  only;  for  the  deponent  then 
did  notexpeot  any  father  loan  from  Atkinson. 

The  depositions  of  two  witnesses  In  behalf  of  ^e^de- 
fendant,  proved  acknowledgments  by  Le  Messunertiad 
the  deed  of  troftt  conveying  the  land  to  IMerf  CoIfifADBft 
for  the  benefit  of  the  plaintilflb,  was  Mt  signed  and  me^ 
kn&wtedged  by  him  until  the  day  whin  htsigned  and  ac- 
knowledged the  deed  for  the  negroes. 

Chancellor  Tavxor  decreed,  as  follows: — 
<<  This  caude  came  on  this  day  to  be  heard  on  the  Bill, 
<<  Answei^,  Exhibits  and  examinations  of  witnesses,  aid 
*«  was  argued  by  Gounseh  tm  cansidc ration  whcrf*o(, 
<<  both  parties  disclaiming  the  nccc^,^Rit>  ttf  nmkiitgM^ft 
^*  Le  iMessurier  a  party  in  this  causetand  the  Court  hcfjig 
<<  of  opinion,  as  tbeplaintlff<4  in  thoii-  exammatitm  ofMa 
<<  admit  that  the  deed  from  him  to  the  platntifls,  dated 
<*  the  15th  of  July  1805,  was  not  nckmwietlged  iefore 
'f  witnesses  ^tilt  iAouttke  imth  of  ^p$st  next  mmrngt 
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€€  iliia  AmM  to  r^arded  as  tlie  date  fponi  whieh  that    ^^^^ 

^^  dMd  was  to  take  efiect:  and,  as  Mm  Le  Jiie$smier  ^^^.^.^^ 

<<  emU  not,  at  the  time  of  the  delivery  of  that  deed  to  Colquhowi 

«  the  ]daiiitifis»  have  redeemed  the  ixuat  without  payment   ^..^,^^^ 

^<  «f  the  said  twe^  thonsand  dollars,  it  follows  thai  the 

^  pbuutUIPf  claiming  under  the  said  John  l^  Masurier, 

<<  can  not    be    in  any    better    condition   in    relation 

**  to  that  sum:  but,  as  the   said  John    Le  JHeomurier 

^  might  at  that  time  have  redeemed  the  said  trust  with- 

^  o«t  payment  of  the  said  two  hundred  and  fifty  doUars^ 

^  which  fell  due  by  bond  on    the  first  of  September 

<^  following,  it  also  follows  that  the  plaintifib  claiming 

«^  under  him  have  the  same  right,  doth  adjudge^  order 

^  and  decree  that  the  said  Thomas  JUkimson  pay  to  the 

**  plaintiffk  the  sum  of  two  hundred  and  fl%  dollars^ 

«<  witii  interest  thereon  from  the  1st  day  of  Septembw 

<<  1805  ^tiU  paid,  and  the  costs  by  the  plaintiffs  expended 

^  in  prosecuting  this  sait. 

From  this  decree,  William  Colquhmm  executor  of  Ao-' 
iert  Colquhmm  surviving  partner  of  the  original  plaintifibsi 
(as  to  whom  the  suit  had  been  revived,)  appealed,  to  this 
Court 

David  Robertsim  for  the  appeUimt. 

Leighf  Cail  and  Wickham  for  the  appellees. 

Judge  Bbooke  delivered  the  Court's  Opinion  as  fol- 
lovra: — 

The  Couft  is  of  opinion,  that  the  Deed  from  Le  Mesnh 
Tier  to  CMfuAoun,  dated  on  the  15th  of  July  1805,  is  to 
be  regarded  as  executed  on  that  day,  or  within  one  week 
succeeding  it.  The  rule  is,  that  a  deed  is  to  be  taken  to 
lie  executed  on  the  day  of  it's  date,  unless  it  appears  to 
have  been  executed  on  some  other  day.  The  testimony 
of  Le  Messuner  fixes  the  execution  within  the  period  last 
mentioned;  and  the  testimony  of  the  two  witnesses*  to  his 
supposed  acknowledgment  to  the  contrary  when  not 
on  oafli,  is  not  considered  by  the  Court  as  outweighing 
his  testimony.  He  is  entirely  disinterested,  and  no  bias 
is  imputable  to  him.  That  the  deed  in  question  was  ex- 
ecuted with  the  deed  for  the  personal  estate  on  the  tenth 
day  of  August  in  the  same  year,  as  is  stated  by  the  wit- 
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l^cH>  iicsses  to  have  been  acknowledged  by  Le  Mesmrie^^  \i 
^^^.^^^^  not  probable.  The  conti*ary  would  be  inferred  from  the 
Cblquhoan  circumstance  that  they  are  witnessed  by  different  perBons, 
AtiiM<m  ^^^  ^^^  *'*^^  '^  claimed  to  be  tacked  by  the  appellee 
*  tb  his  deed  of  the  9th  of  July  1805,  is  dated  on  the  25tli 
of  that  month,  atid  of  course  is  posterior  to  the  deed  td 
the  appellant;  and  the  claim  of  the  latter  under  that  deed 
must  be  first  satisfied,  unless  it  can  be  repelled  by  the 
right  asserted  by  the  appellee  to  tack  the  two  thousand 
dollars  due  on  the  note  to  the  balance  due  on  his  deed 
of  the  9th  of  July  1805.  On  this  question  the  Court, 
(not  deciding  in  what  respects  deeds  of  trust  may  be 
considered  to  differ  from  mortgages,  and  putting  them 
on  an  equal  footing  as  regards  the  present  controversy,) 
is  of  opinion  that  the  right  of  the  appellfee,  thus  asserted, 
can  not  be  sustained. — In  the  case  of  Shepherd  v.  l^ittejf, 
^  Jitk.  348,  the  Attempt  w^as  to  tadt  a  loan  of  800/.,  upon 
bond,  to  a  prior  mortgage  on  which  800/.  had  been  paid,tss 
exclusion  of  a  STihseqrient  mortgage:  but  the  Court  held  that 
a  bond  could  not  be  tacked^  without  a  written  agreement; 
not  being  a  lien  on  the  land,  except  as  against  the  tidr^  f9 
prevent  circuity  of  actixm;  that  the  new  loan  could  not  be 
considered  as  a  part  of  the  old  debt;  there  being  a  receipt 
For  the  800t.,  and  a  stoppage  of  the  interest.  Iti  the  case 
ef  Heams  v.  Bance^  3  Atk.  630,  the  same  doctrine  is  ad- 
vanced; and  the  Court  decided  that,  even  against  credi- 
tor under  a  devise  to  pay  debts,  the  bond  was  only  a 
claim  upon  the  general  assets^  and  could  not  be  tadud  to 
a  prior  mortgage.  The  cases  referred  to,  in  which  a  de- 
posit of  TOle-papers,  explained  by  oral  testimony  to  be 
a  pledge  for  the  payment  of  money  loaned,  has  been  held 
to  amount  to  a  mortgage,  m\A  to  give  priority  to  a  sub- 
sequent lien  on  the  property  ^  tbe  Court  is  of  opinion  do 
mot  apply.  If  they  did,  the  (juirt  would  not  incline  to 
^Countenance  decisions  whicfi  tlic  Engli^th  Judges  com- 
plain of,  as  having  opened  i\\v  door  to  frauds  which  th* 
Statute  intended  to  close.  In  tlie^c  cases  tfi^  Courts  in 
England  have  considered  tlt<"  delivery  of  title-papers  as 
prima  fade  evidence  of  the  j»r\rt  execution  of  a  rontracf, 
and  the  foundation  for  an  explanation  of  llie  nature  of  ft 
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by  parol  evidenGe.(a)    The  giving  the  uote  in  this  case    Mamch^ 
far  82OOO9  has  laid  no  such  foundation*    It  can  not  be 
pretended  tiiat  per  9e  it  is  any  evidence  of  an  intention  to  colquhoun 
create  a  lien  on  any  specific  property;  and  to  let  in  parol   ^• 
evidence  to  that  effect  would  completely  defeat  the  object 
of  the  Statute  against  frauds  in  this  respect.    The  case   C^J  2  Bro, 
of  ¥FiUtamson  v.  ChrdaUf  5  Minf.  257,  the  Court  is  of     *     * 
opinion,  under  this  view  of  the  case,  does  not  touch  the 
present  question.     fFtUiamsen  had  purchased  the  pro* 
perty  from  the  Trustee,  had  his  contract  to  make  him  a 
title,  and  had  paid  the  purchase  money  to  the  creditors 
6f  8indaiu  without  notice  of  the  subsequent  lien  of  Gfor- 
iUnu    His  claim  was  not  to  a  lien  on  the  property,  but  to 
a  legal  title  to  the  property  itself;  and  this  Court  held 
that,  having  that  claim,  he  ought  to  be  considered  as 
holding  the  legal  title. 

Without  rtsortingf  theteforef  to  the  date  of  the  deed  te 
Colquhoun  as  giving  him  priority 9  the  Court  is  of  opinion, 
that  neither  the  Bond,  nor  the  note  for  8^000,  can  stand 
in  the  way  of  the  claim  of  the  appellant  under  that 
t>eed. 

The  Decree  of  the  Chancellor  is  on  these  grounds  re- 
versed; and  the  cause  is  to  be  sent  back,  to  be  proceed*- 
ed  in  according  to  the  principles  of  this  decree. 


Tomkies'  Executor  againat  Downman.      Karch  ssdi, 

^  1820. 

MoRGAir  ToMKiBS  presented  to  the  Judge  of  the  Su-     1.  Not 

pcrior  Court  of  Chancery  for  the  Williamsburg  District,  ^,^^ 

legally  be 
imposed  ob  the  Sheriff,  or  other  officer,  for  failing  to  return  one  extcuUwu 

3.  The  plaiatifTat  law  having  recovered  by  successive  judgments,  many  finest 
against  the  Sheriff  for  faihng  to  return  one  execution;  to  a  ^eater  amount,  in  all, 
than  the  execution  itself,  toith  hit  extra  cooto  added  thereto/  it  appearing  also  that 
the  execution  was  loot,  and  therefore  could  not  be  returned;  that  the  heriflP's  fail- 
ing' to  make  dc  fence  at  law  against  any  of  the  judgments  ai\er  the  first,  proceeded 
fi-om  ignorance  of  the  true  construction  of  the  Act  of  Assembly;  and  that,  in  rcla- 
tion  thereto,  there  was  a  general  delusion  among  the  citizens  of  the  Comntonwetdth; 
the  Court  of  Equity  gave  the  Sheriff  relief,  by  Injunction  prohibiting  any  farther  re- 
covery against  him  on  account  of  his  f'«ilure  to  return  the  said  execution;  and  f  his,  ~ 
although  it  appeared  he  had  received  and  appHed  to  hia  own  use  a  part,  and  proba- 
lily  t)ie  whole>  of  the  inoBey  upon  the  execution. 
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Uhmm,  ft  Bill  stetm^  ttat>  some  time  in  the  yesr  1808. 
,J^^  which  the  plaintiff  was  High  Sheriff  of  (Houeester  Cou- 
Toakicsf  tjy  AoteH  HoTi^niiian  obtained  a  judgment  in  the  OombI^ 
executor  q^^qi^  ^  Sussex  against  Qt&rg€  BaU  for  8699*56  Conts, 
Dowmnan.  with  interest  and  costs5  that  the  said  Ihttmmath  ^ 
whom  the  execution  on  the  said  judgment  was  delivered^ 
alledged  that  be  sent  and  deliTered  it  to  the  preoent  OMfr- 
jdoinant  on  the  19th  day  of  March  180B,  which  was  aai 
the  fact;  hut  tiie  ccmpUinant  was  wiUing  to  admit  and 
did  believe  that  the  same  was  ddivered  to  one  of  his  de- 
pmHeSt  and  shewn  to  himself  when  conAned,  to  his  bed  faf 
sickness:  that  under  tiie  impression  that  this  wastfao 
&ct,  he  did  reoeivt  from  the  said  George  BaU^  upon  the 
settkment  of  a  large  account  between  them,  part  of  thn 
money  due  on  thejsaid  execution,  with  a  promise  speedh- 
ly  to  pay  the  balance;  but,  upon  enquiry  and  strict  ex- 
amination,  the  execution  could  never  be  found:  that  the 
said  Downman  gave  the  complainant  a  notice  to  move 
against  him  for  a  fine  for  not  returning  the  said  execn* 
tion;  and  the  complainant,  well  knowing  the  execution 
had  never  been  delivered  to  him^  did  not  appear  to  de- 
fend the  same,  relying  upon  a  failure  of  proof  on  the  port 
of  the  said  Downnian  on  his  motion;  but,  to  his  surpriset 
a  judgment  was  obtained  upon  that  notice,  and  execs- 
tion  issued,  which  the  complainant  paid:  that  other  fines 
were  levied,  on  similar  notices,  for  not  returning  the 
same  execution  against  George  Balli  (so  long  lost,  of 
which  fact  the  complainant  informed.the  said  Downman,) 
to  the  aroonnt  of  SS1975  and  some  Gents;  all  wbidi  the 
complainant  actually  paid:  that  the  said  Iknowsuin,  (whs 
was  made  defendant  to  the  BiU,)  intending  to  injwe  and 
min  the  complainant,  upon  new  notices  obtained  jndg* 
mentsfor  other  fines  against  him  for  the  same  cause,  to 
the  amount  of  S500  and  upwarrlsi,  aitfl  wmiM  cDntintic*  Is 
obtain  judgments  and  issue  f^xetuticwis  cUiiine^  iU«' riiti* 
tinuance  of  time,  it  being  impossible  fur  the  rotiiplsiiji* 
ant  to  retora  an  eaecntion  he  never  saw,  mnl  wlafibi  M 
ever  received  by  his  deputy^  was  Umg:  a^^o  liisl. 

The  prayer  of  the  Bill  was,  for  an  InjtincUoit  to  the 
judgments  mmaining  unsatisfied^  an  account  of  tho  pigf- 
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k  by  tbe  cemplainaiit;  a  decree  for  such  subis  as  the 
Court  shoiiM  thiDk  he  had  improperly  •verpaid;  and  for 
gcmral  relief. 

Chanoellor  Nnxsoif  reftiaed  to  grant  tbe  faijonotiM^ 
which,  however,  was  granted  by  »  Judge  of  this  Court 

The  defendant  by  his  answ^  stated,  that  he  employed 
a  young  smui  in  the  Comty  of  StMsex  to  carry  the  exe- 
Otttkm  against  Charge  Ball  to  the  Coanty  of  Gloucester^ 
ittd  Mlver  it  eiflier  to  the  H^h  SberifTor  to  one  of  his 
deputies;  that  it  was  delivered  to  one  of  those  depwtiee^ 
was  repeatedly  proved  in  Sussex  County  Court,  and  in- 
deed was  admitted  by  tiie  BUI;  and  sach  delivery  was  as 
oUigatM^y  as  to  the  Sheriff  himself.  The  defendant  re- 
luarked,  that  fn>m  the  Bill  it  appeared,  that  the  money 
was  actually  received  of  Ball  by  the  complainant 
Couhl  the  fos^of  the  execution  avail  any  thing?  This  res- 
pondent had  always  been  ready  to  receive  the  amount  6t 
tke  execution,  and  give  a  receipt  against  it,  which  would 
have  been  equal  to  a  return;  but  such  a  proposition  made 
by  him,  in  the  presence  of  the  clerk  of  Sussex  Court,  the 
first  time  he  ever  saw  the  complainant,  was  not  com- 
lotted  with  by  the  latter.  The  respondent  delayed  taking 
any  step  for  some  time  after  the  return  day,  and  did  not 
proceed  to  give  a  notice  'till  informed  by  BaU  that  the 
money  had  been  made.  He  then  sent  the  same  young 
man  to  the  comphunant  for  the  amount,  who  replied  that 
tbe  money  was  not  then  made,  but  would  be  shortly, 
when  he  would  inform  the  respondent  thereof.  A  consid- 
erable time  having  afterwards  elapsed,  without  receiv- 
ing such  information,  the  respondent,  being  in  great  want 
^the  money,  aent  the  same  person  again  for  it  Upon 
Mb  making  tbe  oeoond  iq»pHcatlon,  the  complainant  en- 
quired of  the  young  man  ^he  took  a  receipt  far  the  eoce^ 
eution;  who  answering  in  the  negative,  he  was  told  by 
me  complainant,  he  did  not  know  when  fhe  money  would 
be  made.  The  respondent  was  then  compelled  to  resoft 
to  eoercive  measures  to  enforce  the  rc^rn  of  the  execu*- 
tion,  and  obtain  his  just  rights;  believing  that  the  com-^ 
plainantdid  not  intend  to  pay  the  amount,  or  return  the 
•execution,  mitH  compelled^  relying  (as  was  appcvent  on 
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the  face  of  the  Bill,)  that,  since  no  receipt  bad  hotm 
given  for  the  execution,  a  Court  would  not  sustmtn  a 
motion,  for  damages,  on  proof  of  tiie  delivery  thereof  by 
the  testimony  of  one  witness.  The  respondent  admit- 
ted that  he  had  received,  in  the  aggregate,  mare  than  the 
amount  of  his  judgment  against  Bail;  Init,  at  the  sane 
time,  stated  that,  in  making  tliese  collections*  be  expend- 
ed considerable  sums  in  payment  of  extra  fees  to  law- 
yers, expenses  incurred  in  sending  notices,  executioaa, 
&c.,  against  the  complainant,  to  Gloucester  County;  and 
also  had  lost  one  of  a  pair  of  very  valuable  carriage 
borses,  killed  in  making  one  of  those  trips;  so  thttt»  io 
tiie  ultimatum^  he  did  not  consider  himself  benefited  nmcb 
more  than  about  the  interest  of  his  original  debt  and 
costs.  He  remarked  that,  if  a  Court  of  EUinity  were 
to  interpose  it's  equitable  jurisdiction  in  cases  of  this 
sort,  public  defaulters  would  make  a  performance  of 
their  duty  a  mere  matter  of  pecuniary  calculation:  tbiis^ 
if  the  complainant  should  be  released  from  the  payment 
of  fines  beyond  the  amount  of  the  debt^  (principalf  in- 
terest and  costs,)  the  law,  which  imjKises  a  penalty  for  a 
failure  in  the  performance  of  his  duty,  would  be  virtaally 
annulled,  and  no  public  officer  would  hold  in  reverence 
the  law. 

With  this  answer,  the  defendant  filed  several  afida- 
vits,  taken  with  due  notice,  by  which  bis  allegations, 
•onceming  the  conduct  of  the  complainant  what  applied 
to  for  the  money  due  on  the  execution  against  BaUf  and 
his  own  offer,  in  the  presence  of  the  Clerk  of  Snasext  to 
receive  the  amount  tliereof  and  give  the  com{dainanl  an 
acquittance,  were  in  substance  proved: — but  it  appeared 
that  ttiat  offer  was  made  after  he  had  given  the  com- 
plainant notices,  and  obtained  judgments  against  Un, 
for  fines  to  a  large  amount.  A  witness  stated  that,  vben 
the  offer  was  made,  f*  Tomkies  rr|)li(«(1.  tJmt  be  ituiugittf 
as  he  **  had  already  paid  nearly  uboid  douHe  us  itmch  m 
^*  fines  as  the  amount  of  the  e^tattmu  f^c  ihdi^  fD&mn* 
.<<  manj  ought  to  be  satisfied;  the  dor  tor  tlirti  told  him, 
**  he  never  would  give  up  thr  lunouitt  of  thf  exrt'tttioit, 
*^  but  woi^ld  continue  to  give  iiuUccs  anil  jii^rc  for  ^%¥:^ 
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**  mgaiimt  him  and  his  securities  as  long  as  thtf^  were 

^*  worth  a  shilling,  unless  he  did  return  the  execution^  or 

^<  pay  the  amount,  as  he  had  received  a  letter  from    Tomkies* 

'«  George  BaU  stating  that  the  money  had  been  paid/*  executor 

The  suit  having  been  transferred  to  the  Richmond  DoimnitB; 
District  by  virtue  of  the  Act  of  Assembly,  Chancellor 
TATL0R9  on  the-  17th  of  January  1815,  directed  an  ac- 
eount  to  be  taken  by  a  commissioner,  of  the  money  actu- 
ally paid  by  the  plaintiff  to  the  defendant  for  not  return- 
ing the  execution  in  the  bill  mentioned.  The  commis- 
sioner made  a  Report  shewing  that  the  amount  of  execu- 
tions for  fine«,  paid  by  the  plaintiff  io  the  defendant 
was  SIB45  18  Cents,  exclusive  of  the  costs,  which 
amounted  to  Sl30  50  Cents^  and  that  the  defendant's  exe- 
cution against  BaU  being  only  for  i7S2,  the  sum  over- 
paid (excluding  the  costs)  appeared  to  be  Sll^  18 
Cents,  and,  if  the  costs  were  Included  in  the  calculation, 
JB1S53  68  Cents.  He  also  made  two  other  statements, 
at  the  instance  of  the  plaintiff's  counsel^  one,  predicated 
upon  the  principle  of  charging  the  plaintiff  with  the  full 
amount  of  the  defendant's  claim,  allowing  interest  there- 
on, and  deducting  therefrom  the  payments  as  they  were 
made,  exclJnng  the  costs  on  the  several  judgments; 
which  left  a  balance  due  the  plaintiff  of  01109  91  Cents; 
the  other,  (somewhat  variant,)  giving  the  drfendant 
credit  for  the  amount  of  his  claim,  with  interest  calcu- 
lated until  the  simple  damages  recovered  by  him  exceed- 
ed the  amount  of  principal  and  interest,  and,  thereafter, 
allowing  the  plaintiff  interest  on  the  amount  of  damages 
and  costs  from  the  return  days  of  the  subsequent  execu- 
tioiis,  respectively;  shewing  a  balance  due  the  plaintiff 
rf  21 109  68  Cents.  At  the  request  of  the  defendant,  an 
account,  sworn  to  by  him,  of  the  probable  expenses  he 
incurred  in  the  prosecutions  against  the  plaintiff,  was 
also  stated;  amounting  to  SlllS  50  Cents. 

Hie  plaintiff  being  dead,  the  cause  was  revived  in  bci- 
haJt  of  William  BoUns  his  executor. 

On  the  final  hearing.  Chancellor  Tatlob  dismissed 
tkeBill  with  costs;  from  which  decree  an  appeal  was 
tBkm  to  this  Court; 
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^HM,  AQi^  the  cause  had  been  argued  by  Leigh  for  the  ap- 
^^^^^^^^  ppllant  and  Stanard  for  the  appellee,  the  Coukt  request^ 
Tbmkies'  ^d  an  argument  on  tJiese  points;  1st,  whether  the  Act  of 
executor  Assembly  authorised  a  motion  for  more  tlian  one  fine  for 
not  returning  the  same  execution;  and  2d,  if  all  the  fines 
imposed  in  this  case,  after  the  first,  were  contrary  to  law, 
and  might  have  been  reversed  on  appeal,  will  a  comm^ti 
and  general  error  j  as  to  this  matter,  authorise  a  Court  of 
Equity  to  give  relief;?  and  how  far? 

The  argument  upon  tliese  points,  took  place  Februa- 
ry 27th  1819,  in  the  absence  of  the  Reporter;  but  tlic 
subject  appears  to  be  fully  discussed  in  tlie  following 
opinions  of  the  Judges,  pronounced  the  28tli  of  Marcii 
1820. 

Judge  CoAiiTER.  In  this  case  it  appeurs  that  tlie  ap- 
pellee has  received,  in  fines,  more  than  his  original  deiit 
and  interest;  after  allowing  him  full  corapi^isation  for 
alibis  trouble  and  extra  expenses.  He  has  also  execu- 
tions for  farther  sums;  and  the  question  is  whether  the 
Court  of  Equity  has  power  to  relieve  against,  what  ap- 
pears to  me,  such  manifest  oppi*ession. 

The  Court,  I  believe,  (at  least  a  majority,)  are  of 
opinion  that  all  the  fines  imposed,  after  the  firsts  were 
illegal,  and  that  if  the  point  had  been  made^  so  as  to 
present  it  to  an  appellate  Court,  every  one  of  those 
judgments  might  have  been  reversed  in  a  Court  of  law. 
The  point,  however,  was  not  made,  as  we  have  reason 
to  believe;  for  it  was  not  even  thought  of  when  this  Bill 
was  filed,  or  when  the  case  was  first  argued  in  this 
Court.  In  fact  this  point  was  suggested  by  this  Court 
itself,  and  an  argument  directed  upon  it. 

The  amount  of  fines,  since  the  fii-st,  exclusive  of  those 
sought  to  be  enjoined,  as  well  as  I  i-ecollcct,  is  ahoat 
S1500,  or  upwards,  exclusive  of  cast^*  These  have 
been  imposed  and  collected  ch^urly  cuutrary  to  law. 
After  the  first  fine,  the  paHy's  iTnieUy  was  to  sue  the 
Sheriff;  and  the  measure  of  dainages  would  have  been 
the  amount  of  the  execution  with  lutei'e!:}t,  unlesp  tht. 
Jury  chose  to  add  something  by  way  of  punishnieat  on 
the  officer,  and  as  compensation  to  the  plaiutiAT  for  extra 
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trosble;   bnt  surely  it  would  have  been   wrong  to  have    M^^ 
added  to  the  original  debt  and  iiitefest,  21500  or  iMOQ^  s^^-v^^/ 
(tiie  amount  of  all  the  other  fines,)  by  way  of  smart  tw^um^ 
numey.    The  Ciourt  of  law  could  not  have  sanctioned    «»«jotot 
anch  a  verdict 

B«t  the  plaintiff  in  Equity  has  submitted  to  these 
fines;  and  as  be  was  a  public  defaulter,  it  is  said  to  be  con- 
acMiiable  for  the  defendant  to  take  thenif  and  also  those 
aougbtto  be  enjoined,  and  still  to  demand  of  him  the 
original  ddit,  because  he  had  a  remedy  at  law,  and  hia 
ignorance  thereof  won't  avail  him  here.  I  am  not  clear 
liHit  this  is  a  fair  conclusion.  Why  did  the  party  sub- 
mit to  tiie  fines  so  repeatedly  assesse^l  upon  him?  Be- 
cause he  thought  be  had  no  redress.  If  those  judgm^its 
were  now  in  a  state  to  be  reversed,  would  it  be  uncon- 
scionable in  the  party,  now  asking  redress  in  equity,  0 
have  them  reversed?  and  would  a  Court  of  Equity  in- 
terpose to  prevent  his  recovering  back  the  money?  But 
they  are  not  in  that  state;  first,  because,  before  this  ille- 
gality is  discovered,  the  time  for  a  supersedeas  has 
eliq»sed;  and  2dly,  because  the  point,  not  being  thought 
of,  may  not  have  Jieen  made,  and,  consequently,  the  rec- 
ord may  not  shew,  in  any  of  the  cases,  that  there  had 
been  a  previoi^  fine. 

Shall  this  %norance  of  law,  universally  prevailing 
till  this  moment,  and  in  consequence  of  which  this  par* 
ty  baa  been  deprived  of  his  legal  defence,  be  a  Efficient 
excuse  (or  him  in  this  jCourt^  and  will  not  this  igno- 
rance, together  with  the  loss  of  the  execution  as  stated 
in  the  Bill,  so  far  charge  the  conscience  of  the  defend- 
ant, as  that  it  shall  be  considered  contrary  to  good  con- 
science in  him  to  put  more  into  his  pocket  than  his  origi- 
nal debt  and  interest,  (the  first  fine,  which  was  lawfully 
imposed,  and  to  which  tlfbrefore  he  has  as  clear  a  right 
as  to  his  mginal  judgment,)  and  also  aH  his  extra  costs? 
I  think  it  ought.  Agreeably  to  the  Commissioner's  re- 
port, it  appears  to  me  that  all  these  extra  costs  are  am- 
ply covered  by  the  monies  received;  and  that  the  Injunc- 
-  tion  ought  to  have  been  not  only  made  perpetual  as  to 
the  judgment  sought4o  be  injoined,  but  that  he  ought  to 
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be  iiyoined  fronr  any  other  or  fiirther  reeerery  on  titf* 
count  of  this  transaction. 

I  think  the  authorities,  to  wit,  the  case  of  the  Cminl* 
c«s  of  Chin^Hifnmgh  v.  Giffinrdf  in  2  P.  Wms.  4%5f 
Branch  v.  Burtdtif^  1  CM  14r,  and  BuUofk  v.  Goedattf 
3  Call  44,  and  manj  other  cases  not  necessary  to  ben^n- 
tioned,  justify  this  opinion.  Indeed,  under  the  last 
case,  I  should  incline  to  interpose,  even  if  the  fines  bai 
been  legally  assessed,  on  the  ground  that  they  were  tar 
beyond  the  degree  of  the  oflfence,  and  the  injury  to  tke 
party. 

I  should  therefore  be  satisfied  with  a  perpetuation  of 
the  Injunction,  eictending  it  to  future  actions  as  Aor^ 
or  I  would  agree  to  send  the  cause  back  to  have  an  ac- 
count taken,  on  the  following  principles,  to  wit;  ttiat  the 
appellant  here  should  lie  debited  with  the  amount  of  the 
original  execution  against  Ballf  and  interest  thereon; 
with  the  first  judgment  for  a  fine,  and  interest  thereon; 
and  with  all  legal  and  extra  costs  and  charges,  incurred 
by  the  appellee  in  prosecuting  those  judgments;  with  di- 
rections to  the  commissioner  to  allow  liberal  extra 
costs;  and  have  credit  for  all  monies  paid  with  interest: 
on  the  coming  in  of  which  account,  a  decree  should  be 
made  either  for  plaintifi*  or  defendant,  as  the  case  might 
be.  I  consider  that,  if  the  appellant  comes  here  to  be  re- 
lieved either  because  the  fines  arc  oppiT^she  though 
l^al,  which  is  the  case  supposed  iti  t[ie  Bill,  or  opprm- 
flive  and  illegal,  as  now  turns  out  by  tlie  opintoti  of  this 
Court  on  the  law,  yet  he  is  a  pub  I  ir  defaulter  comtng 
into  equity  for  relief,  and,  ought  to  put  tlio  f>ppa<iite  par- 
iyintiie  situation  he  would  have  been  in  had  the  appel- 
lant done  his  dttty.  Had  he  paid  up  the  amount  of  the 
execution  after  the  first  fine,  and  which  the  appellee  >was 
willing  to  receive,  and  had  a  rtght  to  receive,  tliesie  extra 
costs,  in  the  legal  pursuit  (as  the  party  f^upposed,)  of  his 
just  rights,  would  never  have  been  incurred,  Theire  art 
not  speculative  damages,(a)  hut  actual  costs  and  char^pe^ 
(c)  JBdl-  incurred,  and  therefore  can  not  be  called  moniefi  put  into 
jJJJjJ^  2  *'^*^  |)ockct  of  the  appellee  wiiJiont  cansiderationt  tbougti 
<M4&S1      they  came  out  of  that  of  the  appellant;  and  tJie  Winer 
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oeeht  to  be  ehargod  only  what  he  MiuaUy  pot  isio  Ut 
pocket  clear  of  expense. 

BriieTing  the  accounts  now  to  be  pretty  nearly  square,   xoaikieir 
according  to  tiiese  principles,  I  have  no  desire  myself  to 
send  the  cause  back  far  a  finrther  accQttnt. 

Jod^  CabwlIi.  All  the  fines  subsequent  to  ttie  firrt 
ivwe  illegally  imposed;  for  the  Act  of  AssenaUy  does 
9M)t  warrant  more  than  one  tne  for  fiuling  to  retars 
«&  Execution.  These  ftnes  illegally  imposed,  and  acta** 
aUy  paid  by  ItamAiet,  amount  to  more  than  double  the 
principal,  interest  and  costs  of  the  Execution  which  he 
had  failed  to  return.  Dopffmman  having  no  right  to  ex* 
4N»rt  these  subsequent  fines  as  a  punishment  on  Tornkm^ 
4Md  haviqg  only  a  right  of  acti<Hi  against  him  for  dama^ 
Ifss,  the  utmost  measure  of  which  would  be  the  consolidai- 
«d  amount  of  principal,  interests  and  costs  on  the  exe^- 
oution  not  returned^  together  with  interest  on  that  con- 
4M>lidated  amount  it  would  seem  just  to  compel  him  to 
amply  the  monies,  be  had  illegally  received  from  Tom- 
Ides^  to  the  discharge  of  his  l^gal  demand  against  him* 
If  this  principle  be  correct,  it  must  be  eminently  against 
conscience  that  Ammmoa,  after  having  already  received 
from  Tdimkm  the  full  amount  of  the  only  fine  which  the 
law  authorised,  and,  after  having  received  in  addition 
^thereto,  under  colour  of  illegal  fines,  double  the  amount 
of  all  the  damages  he  had  sustained  or  could  legally  have 
recovered,  should  still  seek  to  oppress  him  by  farther  il* 
legal  fines. 

This  case  bears  a  striking  resemblance  to  that  of  Bui- 
lack  and  CUmgh  v.  Goodall,  S  Call  44.  That,  like  this, 
was  the  case  of  a  judgment  for  a  fine  against  a  Sheriff 
for  having  failed  to  return  an  execution.  It  was  the 
Jlrst  fine,  and,  in  that  respect,  free  from  the  legal  objec- 
tion arising  from  the  repetition  of  the  fine.  But  the  real 
objection  in  that  case,  as  well  as  in  this,  was  that  the 
fine  was  excessive,  oppressive,  and  against  conscience. 
It  is  worthy  of  particular  attention  that  the  bill,  in  that 
case,  stated  that  the  party  had  offered  to  prove  to  the 
Court  of  law,  the  circumstances  on  which  be  claimed  re- 
lief inequity.  And  yet  this  Court  granted  the  relief,  and 
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MAd^  itcknA  a  w#aU  lunre  dam  so,  even  tf  Hm  ittfrninA 
^^^.^^^  bad  pleaded  to  the  jurisdiction  or  had  denrarred.  I  cm 
Tottkte'  |H»t»veiw«iNitaiitiftl  difffrence  between  tl^  cases.  It 
it  tree  tiiat,  tn  this  case,  tbe  flue  vnm  Ulegalt  as  well  as 
against  conscimct;  but  I  presoflM  it  aequtfes  no  addi» 
tional  sancttly  on  that  account.  Why  then  is  Mrt  the 
party  eqnally  entitled  to  retkti  If  it  be  said  that  the 
natter,  relied  upon  lor  rdief  in  equity,  was  proper  §&t 
the  consideration  of  the  Court  of  law,  and  that  the  party 
shonM  hare  taken  such  steps,  by  excepting  to  the  opinion 
of  that  Court,  as  would  enable  him  to  correct  tiie  error 
of  tlie  Court  of  law  by  appeal  or  supersedeas^  the  remark 
applies  with  equal  force  to  HuHoefcand  Cht^hv.  OooAdL 
The  omission  to  do  so,  proceeded,  in  both  cases,  from  the 
mistalce  of  tbe  parties,  in  supposing  that  an  exception  to 
Uttt  opinion  of  the  Court  would  be  unavailing.  Snch  an 
omrssion,^  in  a  case  where  the  judgment  of  the  Court  is 
not  only  erroneous,  but  against  conscience,  shall  not 
prevent  a  Court  of  Chancery  from  giving  relief  on  eq«K 
taUe  principles.  But  I  am  not  disposed  to  go  farther 
tiian  to  protect  Tomkies  from  all  ftiture  exactions,  whi<^ 
is  all  that  he  himself  asks.  Although  Bownman  has  got 
from  him  more  than  his  principal,  interest  and  costs,  yet 
he  was  compelled  to  receive  it  by  piece  meal,  and  to  en* 
counter  much  trouble  and  extra  expense,  for  which  the 
legal  costs,  recovered  by  him,  afforded  him  no  compensa- 
tion. As  it  would  be  very  difficult,  upoii  any  legal  prin- 
ciple heretofore  established,  to  settle  the  accounts  between 
the  parties  so  as  to  compensate  Downman  for  the  tronble 
and  expenses  forced  upon  him  Tbmkiet^s  obstinacy^  1 
think  it  better  to  decline  the  investigation  altogether,  and 
leave  the  parties  as  they  now  stand.  I  am  therelbre  of 
opinion  to  reverse  the  decree  of  the  Chancellor,  and  la 
reinstate  and  perpetuate  the  injunction,  and,  moreover 
to  iivjoin  all  future  motions  or  actions  at  law  fbanded  on 
tbe  failure  to  return  the  execution* 

Judge  Brooke. — It  will  not  be  material  to  consfctenv 
in  this  case,  what  is  the  correct  construttiOn  of  ti*  Act 
under  which  the  fines  were  imposed  on  tbe  plaintiff  Vn* 
less  I  entertained  tlie  opinion  that  he  had  in  his  bill  laid 
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m  faMiiiitiop  for  to  intBiyiaitien  of  a  Coort  «f  EfutTf 
it  would  be  sufierfliious;  as  this  Court,  when  exeroisiiig 
its  equitable  jurisdictioD,  cannot  reverse  a  judgnwat  for 
error  at  law.  it  is  the  peculiar  province  of  a  Court  of 
£quity  to  relieve  against  penaltieo  for  the  breach  of  con* 
IraeU,  but  this  is  on  the  ground  that  it  can  place  the  pur- 
titt  in  the  situation,  in  which  they  ought  to  stand  aceerd* 
lag  to  the  justice  of  the  cas^  and  on  the  fmriiMr  ground^ 
that  it  is  against  consctenceto  insist  on  a  greairr  smn 
tlMUi  the  actual  value  ^i  the  contract-*^  Bre.paH.  emeee^ 
470  f  1£  Veeeyjr.M^  In  the  case  of  a  penalty  iitficted 
hj  the  law  for  some  ^etice  or  deliHque$wy,  these  grounds 
can  not  be  relied  on:  a  Court  of  Equity  is  incompetent 
to  place  the  party  and  the  conmonwealth  in  the  situatum 
lA  which  they  stood  before  the  offence  was  committed:—* 
atonement  to  the  public  for  the  breach  of  a  public  dmty^ 
finr  the  violation  of  a  law,  cannot  be  made.  To  relieve  in 
onch  ease,  by  remitting  the  fine  or  penalty,  according  to 
the  theory  and  practice  of  our  government  belongs  to 
anoth^  department  The  power  to  pardon  crimes,  ac- 
OMrdii^  to  the  common  law  and  the  practice  of  our  go- 
memment,  includes  also  the  power  to  renut  fines  and  pen- 
altfes.  That  power  has  always  been  exercised  by  the 
Executive,  until,  in  the  last  particular,  it  was  taken 
away  by  an  act  of  the  Legislature  in  conformtty  to  the 
constitution.  That  the  fines  in  the  preset^  case  have 
lieen  by  the  law  given  to  the  party  injured,  does  not  vary 
tlie  prindple: — ^it  is  not  to  be  distinguished  what  portion 
of  than  is  in  compensation  for  the  injury  done  him,  and 
what  in  atonement  for  the  (hilure  to  perform  a  public 
dnty^  and,  if  it  were,  the  fines  being  transfeired  to  Mm 
ky  the  law«  instead  of  being  brought  into  the  public  Trea- 
jary,  it  is  not  against  conscience  to  retain  them.  The 
first  act  on  this  subject  gave  only  one  half  of  the  fine  to 
the  party  injured.  That  tines  ought  to  be  assessed  ac- 
aor^ng  to  the  injury  to  tiie  party  and  to  the  public,  is 
not  deniedi  but  that  assessment  is  confided  to  the  Court 
af  Imm  and  not  to  tkU  Court 

The  object  of  the  foregoing  remarks  is  to  shew  tliat 
€}oiirts  <tf  Etfdtj  can  not  relieve  against  fines  or  pea- 
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Mahcb,  alties,  inflicted  by  law,  on  the  princifdes  that  th^  i 
y^^^^^^^  in  other  cases.  That  Courts  of  EUiulty  can  interfere  or 
Tomkiet*  the  principle  that  the  fines  are  excessive  and  in  yiolatHNi 
executor  ^f  ^,,g  ^^j^  Article  of  the  Bill  of  righto,  I  think  can  not  be 
Downmaii.  insisted  on.  On  that  subject,  the  Court  of  law  was  as 
competent  as  this  Court.  But  there  are  two  groands  on 
which  a  Court  of  Equity  can  interfere  in  such  cases:  tiie 
one  is,  that  the  defence  could  not  be  made  at  law,  becaaae 
of  the  particular  frame  of  the  law  itself;  in  that  case,  the 
party  is  relieved  on  the  ground  that,  if  his  defence  oooid 
ha\e  been  made  at  law,  the  Court  would  art  have  ad- 
judged against  him:  the  other  is  the  common  ground  af 
relief,  either  fraud,  accident,  mistake,  or  surprise^  in 
consequence  of  which  he  failed  to  defend  himself  at  law. 
The  pretensions  of  the  complainant,  I  think,  can  not  be 
sustai  ned  on  either  of  these  grounds.  His  complaint  is  that 
he  has  been  fined,  by  successive  judgmento  in  the  Covi 
of  law,  an  amount  greatly  exceeding  the  sum  doe  oa 
the  execution;  and  that  the  defendant  will  go  on  to  move 
against  him,  unless  he  is  relieved  by  the  Court  of  Eqnilj. 
He  admito  in  his  Bill  that  he  adjusted  a  part  of  the  debt, 
due  the  defendant  on  the  execution,  with  the  debtor  Bmli, 
and  alledges  the  loss  of  the  Execution,  tliough  he  adanits 
it  to  have  come  to  tiie  hands  of  his  deputy,  and  reHes 
for  relief  on  the  hardship  of  his  case.  It  is  in  procrf^  I 
think,  that  he,  in  eflbct,  received  the  whole  amount  of  the 
execution  from  the  debtor.  He  does  not  alledge  an  ex- 
cuse for  not  defending  himself  at  law.  His  case  is  not 
distinguishable,  therefore,  from  a  series  of  cases  decided 
in  this  Court,  in  all  of  which  it  has  been  held  that  sane 
adequate  excuse  must  be  alledged  and  proved,  for  ttia 
failure  to  make  the  defence  at  law.  In  the  case  of  Tir*^ 
rel  V.  Dkkf  1  Call*  546,  tfie  line  which  separates  tbi*  ivnt 
jurisdictions  is  plainly  mai'krd.  In  Turjnn  v,  7%itut5,  2 
H.^M.  139,  though  JucJgt^  Tucker  v^ub  inrlined,  oa 
the  ground  of  hardship  I  prpsttmet  to  make  a  di^tinedon, 
the  doctrine  in  Temi  v.  Dick  was  recognised  by  the 
iRrhole  Court  The  former  case  was  really  a  hard  one; 
the  High  Sheriff  had  siiflVird  o  juf1|rin«^nt  to  be  cnteriMl 
against  him^  under  the  iuipressiun  that  be  had  recxiunMf 
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Itrart  aka  was  «io^  fiw  a  jSim;  Id  JSnfiotd  v.  Cwmunghamf  ^^.^^^^ 
9  .Mailf.  1*10^  the  previous  ca«as  were  reviewed,  and  re-  T^ymkiet' 
Uef  r«iNed.  89011  after>  in  the  case  of  tbt  Jtuditm'  t.  executor 
.Jfkhdm^  £  «Mm|/1  31,  the  saoie  question  occurred.  In  i^wmw. 
iJiat  oaaet  there  was  some  excuse  oflEmd  f<Hr  £ailing  to 
per^om  a  public  duty;  tkt  want  of  a  comnuaaioner  to 
oertify  the  return;  but  it  did  not  avaiU  because  it  might 
texa  been  made  in  the  ji^neral  Court.  Aa  in  tbigf  inthat 
case,  also,  the  judgment  was  on  a  sununary  proceeding, 
and  the  penalty  very  enormous.  That  it  was  on  a  sum- 
»ary  proceediaii^  made  no  difierence;  because,  tliou^ 
Courts  of  law  will  see  that  the  proceedings  conform  to 
the  h^vff  that  circumstance  furnishes  no  ground  for  the 
interposition  of  a  Court  of  £quity.  The  circumstance^ 
nlso,  that  in  tliat  case  the  law  fixed  the  penalty,  can  not 
avail  the  plaintiff  in  this;  the  law  has  fixed  the  penalty, 
4IS  soon  as  it  is  assessed  by  the  Court  to  which  the  act 
Jbas  confided  that  power.  The  c^se  of  OMock  v.  Qaodall, 
S  CgU  44)  is  unlike  the  case  now  before  the  Court  In 
^Ihat  case,  relief  was  afforded  <m  grounds  that  can  not  be 
vnliedon  in  this;  it  was  alladged  and  proved  that  the 
creditor  direded  the  Sh^r^jf  to  hM  up  the  exeaUion.  He 
liad  been  guiUy  of  no  default  within  the  spirit  of  the^icty 
though  there  might  have  been  some  question  whether  he 
<^nld  defend  himself  at  law.  He  stood  on  very  different 
^onnfi  from  that  which  the  plaintiff  in  this  case  occupies; 
lie  had  done  nothing  in  violation  of  his  duty:  in  this  case 
the  plaintiff  converted  the  money  of  the  defendant  to  his 
•awn  use.  In  refusing  to  pay  it  when  required,  (as  is 
proved,)  and  subjecting  himself  to  repefUed  fines«  he 
<«dded  contumacy  to  delinquency.  He  comes  into  Equity 
with  a  different  face:  if  the  case  is  a  hard  one,  he  has 
made  it  for  himself;  and,  if  he  is  to  be  reoeived,  contu- 
Hiaqy  and  deliiiquency  must  be  his  passport;  not,  at  least, 
.  an  innocent  omission  to  perform  his  duty.  He  violated 
^e  trust  reposed  in  him  by  the  law,  most  palpably.— 
When  he  insists  tliat  the  execution  was  delivered  to  his 
ibgw/y^  (which  is  not  proved,)  to  Aim  it  might  have  been 
cpnfided^  and,  for  all  that  appears^  the  creditor  would 
vol.  VI.  72 


S70  99ip¥tme  e&ttrt  of  Jfypeak* 

llAvot,     have  received  his  money.  Under  all  tlie  ciremntaneeB^tti 
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y^^^^J,^  case  of  Bttttoofc  V.  Goodall  was  decided  prior  to  soaiie  rf 
Tomkies'  ^he  cases  referred  to|  and  it  is  not  now  material  to  ia- 
executor  qaipe  whether  it  iit  not  in  conlict  with  tkem.  Hie  case 
Bovnmaii.  of  BfOfMA  V.  Bumletf,  1  Call  147)  I  think  has  as  Ktik 
application*  Bli^nch  had  sohjeeted  himself  to  no  flnpvta- 
tion  of  bad  conduet;  there  is  muck  reasonta^on  tlie  pmai 
of  jurisdiction,  and  the  President  finaUy  relied  on  ths 
absence  of  tite  creditor  abroad,  and  the  power  of  hia  dV* 
barney  to  sue  ont  an  execution,  as  an«xcuse  for  paying  the 
money  to  Mm  instead  of  tiie  former.  The  loss  of  the 
iKcecntion  in  this  case,  if  proved,  wasjto  obstacle  to  pay- 
ment  of  the  money  actually  received  by  the  pfadnlMl  Am 
to  the  gena?al  ddkision,  (which  is  not  hinted  at  fai  the 
bill,)  be  appears  to  have  been  inhmiced  by  a  very  dilBfr 
wt  motive;  be  seems  to  have  been  satisfied  to  ke^  the 
money  of  the  creditor,  until  the  repeated  fines  a»ooated 
to  much  more,  and  then  expects  to  set  off  one  against  the 
other:  he  even  appealed  from  one  of  the  jadgments,  to 
gain  time.  Before  the  Court  can  ralievo  him  on  the 
ground  of  delosion,  it  must  reverse  the  judgments  at 
law:  the  supposed  delusion  is  in  opposition  to  the  jn^f- 
mentsi  and  tiie  moment  tiie  fyourt  relieves  on  the  growid 
of  delusion,  it  reverses  the  jod.^ent8.  On  the  gitwwd 
taken,  the  judgments  ou|a;fat  first  to  be  reversed  at  law. 
If  any  analogy  is  relied  on  to  the  case  of  Bronok  v.  Am- 
i^,  in  the  case  of  Lyon  v.  Riehmond.  in  wMch  tbis  point 
comes  in  question,  S  Mmson^s  M^-Fork  CAanogry  eaMif 
the  Chancellor,  I  think  very  property,  says,  <^  Courts  of 
*^  Equity  do  not  relieve  parties  fWrni  their  acta  and  deeda 
^<done  on  full  knowledge  of  the/od,  tkougbiuideraflria- 
'<  tal^eof  the  law:  every  man  is  to  be  chargad^on  his  peitfy 
<<  with  a  knowledge  oi  the  law.''  There  is  no  ttlhar 
principle  which  is  safe  and  practicable  in  the  common  im^ 
tercourse  of  mankind.  To  permit  a  ssbsequeirt  Jadidal 
decision  in  any  one  given  case,  in  point  of  law,  to  i 
and  annul  every  thing  that  has  been  done  in  othsr  t 
of  the  like  kind,  for  years  befiH*e,  under  a  diflferent  an* 
derstanding  of  the  law,  would  lead  to  the  moat  miaeMev- 
fum  consequences.    Fortutiatdy  for  Iho peaceof  8odoty> 
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a»nebpreviiHwpreceileiitigto  be  faiuid;  there  is  yet  no    ^^ 
pttcb  precedent  in  this  Court:  if  it  now  makes  one,  it  will 
benew^  and,  at  the  same  time^  it  wilU  in  my  opinioa»con- 
fMDid  the  jarisdictions  of  a  Court  of  law  and  Equity*-— I 
•Bi  therefore  for  affirming  the  decree  at  the  Chancellor. 

Judge  RoAKE.  This  is  a  Bill  praying  to  be  relieved 
i^piinst  repeated  jadgmests  obta^ied  by  the  appellee 
against  the  appellant,  formerly  Sheriff  of  the  County  of 
CnoQcester,  for  the  defanlt  of  one  of  his  depnties  in  foiling 
to  retam  an  execution.  The  judgments  recovered,  and 
the  amount  received  thereupon,  greatly  exceed  what  was 
due  upon  the  execution;  and  the  appellee  is  therrfore,  al- 
ready, in  a  much  better  sftuatioa  than  if  the  execution 
had  been  duly  returned.  The  repetition  of  several  jud|^ 
ments  for  the  same  oibice,  is  not  warranted  by  a  sound 
construction  of  the  Statute;  and  all  the  judgments  except 
the  first  might  have  been  reversed,  upon  an  appeal,  by  a 
Court  of  law.-^I  infer  thist  because  a  second  judgment 
can  not  be  rendered  for  the  saine  defoult,  unless  the 
Court  departs  from  the  express  provision  of  the  Act,  in 
a  higUy  penal  and  summary  proceeding,  by  commence 
ing  tiie  interest  from  the  date  of  the  first,  (or  immedi- 
ately preceding,)  judgment,  (as  is  said  tur  have  been  the 
practfee,)  instead  of  the  return  day  of  the  executioni  or 
vnlessyou  compute  the  interest  again,  (and  teiies  quaiU9i) 
fiir  the  lapse  of  the  ^nmf  period  of  time.  My  construe* 
tion  is  also  fortified  by  the  general  prindple  which  for- 
bidb  a  doable  punishment  for  the  same  oifonce.  '  Aoonv 
trary  construction  has  however  previuled,  and  has  go- 
Titled  not  only  the  transactions  of  our  citiatens,  but  also 
tiie  judgments  of  our  inferior  Courts.  Of  this  we  are» 
in  some  sense,  officially  informed  by  a  note  to  the  new 
Code  of  oiir  Laws,  Vol.  1.  p.  542.  It  was  this  common 
error,  or  general  delusion,  perhaps,  which  both  prevent- 
ed the  appelant  flrom  reversing  the  repeated  judgmentEf 
itt  a  Court  of  law,  and  Irom  assigning  this  as  a  ground 
of  reUef  in  the  present  hill.  At  the  time  of  ftUng  that 
MU,  this  construction  had  not  been  discovered  to  be  erro- 
neous. While  a  particular  ignorance  of  the  law  forms 
no  ground  of  r^ef  in  a  Court  of  Equity,  such  a  delustan 
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if4«ea»     aft  this  is,  may  be  relted  on;  and  mmij  caae^  t»  tktt 
^^^^^^/^  effect  might  be  cited* 

tVmikicis*  Another  ground  of  relief  is  the  enomity  of  the  fi«os  ia 
^ecutor  question,  taken  in  relation  to  the  sum  due^  and  the  io- 
•g^^waiMXk,  jury  actually  sustained.  This  ground  was  takes  by  tlas 
Court  in  the  case  of  BtiUocfe  v.  Chodall^  SCaU44;  and 
an  oppressiTe  fine  was  relieved  against  in  Uiat  cawv  as 
being  forbidden  by  tiie  principles  of  the  bill  of  Rights. — 
It  was  also  said,  in  that  case,  that  the  fine  ought  to  be 
graduated,  in  the  discretion  of  the  Court,  by  tiie  dc^^ree 
of  the  injury  sustained. 

I  am  therefore  of  opinion,  tiiat  the  present  judgment 
ought  not  only  to  be  perpt^ually  injotned;  but  tbe  ap- 
pellee should  be  decreed  to  refund  all  that  he  may  Have 
received  under  the  seviBral  judgments,  except  tte  first;  and 
saving  to  him  also  tiie  principal  and  interest  doe  upon 
the  original  execution.  Every  argument  wfaidi  goes  to 
injoin  the  present  judgments,  equally  applies  to  all  the 
judgments  subsequent  to  the  first;  and,  consequently^ 
tiie  appellee  ought  to  refund  all  that  he  has  received 
upon  them.  As  to  tiie  claim  of  the  appellee,  of  conpen- 
sation  for  his  trouble  and  loss  of  time,  extra  ifees  to  Law- 
yers, the  loss  of  a  horse,  &c.; — these,  as  well  as  all  spe- 
culative losses  and  damaged,  must  be  tiirown  eiltirrly 
out  of  our  consideration.  The  just  measure  of  rellevii^ 
against  fines  or  penalties,  is  that  of  the  principal  aiid  in- 
terest actually  due.  The  case,  at  least,  must  be  strong 
and  peculiar,  in  which  this  standard  is  to  be  exceeded; 

This  is  my  opinion  in  tiie  |M*esent  case*  The  decree 
ought,  I  think,  to  be  reversed,  and  an  account  taken  in 
order  to  a  final  decree  conforming  to  tiiese  principlca. 
While  I  agree  with  two  of  the  Judges,  tiiat  relief  in  this 
instance  ought  to  be  granted,  I  go  beyond  them  as  to  tbe 
measure  of  that  relief  In  so  doing,  I,  of  course,  concur 
witii  them,  as  to  tiieir  measure,  and  unite  wftit  tbeoi  in 
reversing  the  decree  to  the  extent  proposed  by  theoi. 
Tbe  decree  drawn  up  by  them,  and  to  which  I  accede, 
as  i^resaid,  is  in  the  fdlowing  terms. 

The  Court  is  of  opinion  that  the  decree  rf  the  Chaacery 
Court  is  erroneous;  which  therefore  is  revcned,  witfi 
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MBit;  and,  this  Court  proeeedtng  &€.,  it  is  farther  ad^ 
judged,  ordered  and  decreed,  tiiat  the  Injnnctbn  be  re- 
litetated  and  made  perpetual  as  to  the  jad^ent<)  songht  to 
be  injoined,  and  that  the  appellee  be  ateo  perpetually  in* 
joined  from  instituting  or  prosecuting  any  future  suit  or  Dowhbmuu 
snits,  for  or  on  acconnt  of  the  failure  of  Morgan  Timikies 
to  return  the  execution  in  the  bill  and  proceedings  men- 
tioned. 


Lane  against  Hamson.  March  sstii 

^  1820. 

THIS  was  an  action  of  debt  in  the  Superior  Couii;  of    i.  a  jud^. 
Fairfax  County,  brought  in  May  1811,  by  William  Lane,  ^^"^^^ 
late  Sheriff,  against  J(imes  JFigginton  late  deputy  Sheriff,  upon  plead- 
and  James  Hayts^  hham  E.  Hedges,  James  Furcell  and  IHf^STj^ 
WiUmm  JB*  Harrison  his  securities,  upon  a  bond  executed /mncto/ton  oT 
hy  the  defendants  to  tlic  plainUff,  on  tlie  5th  of  April  tX^t^^ 


1810^  in  the  penal  sum  of  forty  five  thousand  dollars,  P^"^^'^ 
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action  for  the  same  cause. 
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3.  laL  debt  im  a  bond  witk  collateral  conditioii,  if  the  pdaintifi;  bj  replication  t»r 
the  plea  of  conditions  performed,  charge  the  breach  defectively^  but  fully  avoid,  by 
ether  repbcations  such  other  pleas  of  the  defendant*  as  {i^  to  the  foundation  of 
Uie  action;  to  which  replications,  demurrers  are  improperly  filed;  and  the  Court 
enter  judgment  for  the  defendant,  generaJly,  upon  all  the  plendingnf  such  judgment 
is  etroneous:-^  should  only  be  that  the  faulty  repBcstion  ia  not  sufficient  in  Uw 
U.c^  wd  thartfrre  that  the  plaintiff  take  nothing  &c. 

3.  In  dotfnng  a  breadi  of  the  cendhien  of  a  Sheriff's  bon4  if  it  was  alledged 
Uuit  he  fiulea  to  return*  to  the  office  of  the  Clerk  of  the  County,  a  forthcoming  bond 
tsiken  upon  an  execution  from  the  Superior  Court  of  law;  such  assignment  of  a 
toreaeb  was  so  defective  that  judgment  for  the  plaintiff  could  not  be  rendered 
upon  it  in  a  cast-  occurring  before  the  Ist  of  January  1820.  (^-Butsee  R.  Code  of 
1819,  c  128.  §  103,  1st   vol.  p,  512. 

4.  It  Bcemt^  that  where  a  hif;h  sheriff  hasgiven  the  bonds  and  taken  the  oaths  re. 
quired  by  law,  when  he  originaUy  qualified,  and,  before  hia  first  year  of  service 
expbea.  iseoatinuedinofficefor  the  second  year  by  a  CoounissioB  from  the  Exe- 
cutive and  thereupon  gives,  new  bonds,  it  is  not  incumbent  upon  him  to  shew,  in 
Ml  ac6on  against  his  deputy,  ihtU  he  a  tecond  time  took  the  oathf  of  o^e. 

5.  V^here  the  High  Sheriff  is  continued  in  office  the  second  year,  and  takes  a 
new  bond  of  his  deputy*  (who  is  also  contintted,)  forfiothliil  performance  of  the 
duties  of  his  office,  it  aeem  that,  in  an  action  upon  such  bond,  the  phdniiff  is  not 
bound  to  shew  that  the  deputy  took  the  oaths  of  office  a  second  time,  or  that  hia 
appdintaent  wfts  appvored  by  ^e  IkHinty  Court. 


flf4  ^Suptrnte  ikurt  of^ifiptiA^. 

wHha  condition  that  «<wlieraM  the  mid  mUkaim 
<<  haih  conaHtvkd  and  appomUd  the  saidJame$  Wiggmtm 
^  his  deputy  Sheriff  otHitsmA  County,  in  a  certain  ]mr- 
^  tion  thereof,  (paiiiculariy  described,)  if  tberefbre  the 
«  said  James  Wiggintwi  shall  well  and  tral^  collect^  ac- 
«<  coMnt  for  and  pay  to  the  Treasurer  id  this  Common* 
<<  wealth  for  the  time  being,  all  taxes  imposed  by  law  in 
^  the  Coanty  of  Fairfax,  and  coUectabk  in  that  portion 
«  of  the  County  in  which  the  said  Jftmes  W%ggi$iUin  is  to 
^<  act  as  deputy  Sheriff  as  aforesaid^  and  shall  well  and 
^*  truly  collect  all  levies^  and  account  for  and  paj  the 
<<  same  in  such  manner  as  is  by  law  directed,  and  also 
^  all  fines,  ferfoatures  and  aaQ*oemenln  accruing  or  be- 
<^  coming  due  to  the  Commonwealth  in  that  portmi  of 
<<  the  said  Comity,  &c.,  anil  shall  duly  account  for  and 
^  pay  the  same,  &c.,  and  shall  well  and  truly  ocdiect  and 
«  receive  all  officers'  fees  put  into  ^is  banda^to  ooIlecl» 
<<  and  duly  account  for  and  pay  the  same,  &o.,  and  ahaM 
<<  well  and  truly  execute,  and  due  return  niako»>  of  aH 
^  process  and  precepts  to  tbe  Sheriff  of  Fairfax  County 
^  directed,  within  that  portion  of  the  oonnty,  &£•»  and 
<<  pay  and  satisfy  all  sums  of  money  and  tobacco,  b  j  hna 
^  receiTed  by  virtue  of  such  process,  to  the  person,  or 
<<  persons,  to  whom  the  same  are  due,  his  mr  their  cue- 
^<  cutors,  administrators  or  assigns,  and  in  off  otter 
*^  things  shall  trulfmidfaithfttlty  exeenieandperfonn  tike 
'<  said  i^ffice  and  duties  €f  depu^  Sheriffef^said  OBmmiff, 
<^  during  the  time  of  his  continuawe  therein,  then  tbe  nbof^ 
'*  obligation  to  be  void,'*  &c. 

The  writ  was  returned  not  executed,  as  to  all  tiio  4e- 
fendants,  except  WiUiam  B.  Harrism^  th^  not  being  n- 
sidents  of  the  County.  Tlie  plaintiff  thereupon  1UM  n 
declaration  against  Uarrism  alone^ — in  the  nsoai  form 
of  a  declaration  in  debt  on  a  plain  bond,  say^  nothing 
of  the  condition. 

The  defendant,  after  praying  oyer  of  the  boiid  and  con- 
dition, pleaded,  1st,  <«that  he  hath  well  and  foilM^y 
f^  performed  the  condition  of  the  said  writing 
^*  tory,  and  this  he  is  iready  to  verify,''  Ac 


U  the  AAA  Feor  of  tte  OmmmimealA.  STS 

Mj.  After  pmyiiig  otfer  a  aeeoiid  thne,  he  pbadod) 
««  Hiottbe  irfaiiitMr ought  not  to  have  and  maantatn  his 
««  action  a^nflt  him,  becaase  the  plaintiff;  at  the  time 
M  of  the  eoeeutkm  of  the  said  writia([f  ohiigBtory,  that  is 
«« to  say,  on  the  $aUJifth  iM^of^frU  1810,  had  notdaly 
^«  ^aaMfied  hiadielf  as  High  Slieriff  of  Fairfax  County  by 
<«  taking  the  ooli  ^^ffice  in  sueh  case  prescribed  by  law> 
«  nor  did  he  at  any  time  thereafter  Udce  the  coM  eolA  ef 
**'  n^Eee;  and  this  tte  defendant  is  ready  to  verify,  &c 

Sdly.  He  pleaded,  •^that  the  plaintiff  ought  not  ftc*, 
<«  becaase  at  the  time  of  the  execution  of  tlte  said  bond  in 
tf<  the  declaration  mentioned)  that  is  to  sa^  &c*,  the  said 
«<  Jamee  Wigginien^  in  the  said  obligation  mentioned, 
^  was  not  qualified  to  act  as  deputy  Sheriff  of  Fairfax 
««  County;  that  is  to  say,  that  the  said  James  WiggMm 
**  had  not,  at  that  peried  afaresaidf  taken  any  oath  of 
^^  affile  as  deputy  SherMT  under  the  said  plaintiff  as  high 
^  Sheriff,  nor  was  bis  appointment  as  deputy  Sheriff 
«  aforesaid  appreroed  by  the  Coimty  Court  of  FairfaXf 
^*  nor  was  he  the  said  James f  at  any  time  thereafter^  qnsd^ 
««  ifled,  according  to  law  as  afaresald,  to  act  as  deputy 
^*  Sheriff  of  Ae  county  of  Fairfax  under  the  said  plaintiff 
«  as  high  Sheriff  aimMid;  and  this  the  delbndant  is 
^  ready  toT«4fy,»*  &c. 

To  the  irst  plea,  the  jdaintiff  relied,  <«that,  by  any 
«<  tiling  by  the  defendant  in  his  first  plea  alledged,  he 
<«  ought  not  to  be  barred  from  having  or  maintaining  bis 
»«  action  afofesiud  against  him,  because  he  says,  that  the 
<<  defendant  has  not  well  and  truly  performed  the  condi- 
^  tion  of  the  writing  obligatory  in  the  declaration  roen- 
^<  tioned,  vntMsi  that  one  JZo.  /.  7by(6r  executor  of  JbAa 
^<  Watte  deceased,  on  ^  S7th  day  of  August  in  the  year 
<<  1810,  at  the  County  afc^esaid,  sued  out  of  the  office 
^<  of  the  Superior  Court  of  law  directed  to  be  held  for  (he 
^*  said  county,  a  certain  writ  of  capias  ad  satisfaciendmn 
*^  against  the  body  of  one  Sarah  M^Corty^  founded  on  a 
^  judgment  in  his  favour,  by  the  said  Court  theretofore 
^  rendered  against  the  said  Sarah  Ji^Carty^  for  the  sum 
«<  of  Si 260.  82  <pents,  witii  interest  from  the  2£d  day  of 
«<  January  1807  'till  paid,  and  S9.  32  cents  costs;  which 


i<»  Mi^^  at  tto  C#mrtyafti»inMftfce  caM  iilrtaiHrJwiiR 

^<  fMiM  MftdifMty,  ami  the  dofettdMitme  flf^^iie  floewt- 
«<  ties  of  tiw  saM  mggMm  as  drfntjr  aawwMMid|  ■'— ier 
«c  wfaMi  saM  Writf  tfie  said  ^9HgginUmf  bmimg  IwM 
««  tteamaoy  taok  a  certai»bmid  gMPawmly  fMM  a'ftwli- 
^  ooning  bond,  and  made  retura  upon  said-writ-  that 
**  h%  Imu}  ex»cated  Ae  aaaia  and  takw  a  fhiUietiMMag 
^boMdwfaidi bad  been  forfeited;  aadtbe  pM^MT^teK 
<^  that  the  said  Jume$  did  not  rctiini  said  hwmi  Id 
**  ttia  aflfee  «C  ttie  Ckirk  of  imf  GMuily  withui  fltkiy 
^<  dajs  alltt*  the  ratarn  da|r  af  the  said  axeMika; 
^  aor  did  the  said  Jame$  deliver  the  same  to  the  aaU 
^  Sebtrt  L  Taftm-f  tlioagh  thoreifBto  reqaii^,  t«  'wit^an 
«<  the  day  of  in  tbeyear  lS^»attheCe«a- 

«<  ty  aforesaid^  and  this  the  plaiatiff  is  ready  la  verity 
^i*  kc.,  wherefore  be  prays  ji^gtiieiit»  &0w''  To  thia  tte- 
4<  idication^  the  defoidaBt  rejoined,  that  the  fdaiatiff 
^  ought  not  to  have  and  maiatain  his  action  aiMreanid 
^<  by  wgp  tbifi^  aUadged  by  hiai  in  hia  rqdioatioii  tn  Ike 
^<  first  plea  of  this  defendant;  beoaose  he  aaitb  «hnt, 
^  after  the  execution  of  the  said  writbag  ahligntaiiy  in 
4s  the  dediupatioa  BMPtionedt  thai  is  to  a^r,  atn  flouii 
4f  held  f((Nr  the  CoMoty  of  Fairfax  at  'Sei»,i»tbe 

<<  year  9  be  the  said  plaiatiS;  aa  iiigk  flheriflr  af 

^  the  County  of  Fairfax,  by  the  judgment  af  4ha^  oaM 
<<  Court  of  Faii«iix  didrecever  4^  thi$  dtfaadnn*  ««roae 
^<  of  the  seairities  of  the  said  ^anuw  WiggmhHh  llwiM 
<<  of  five  hundred  doUars,  in  conoBignanre  ofethanabi 
^Jam€9  Wiggintm  not  having  returtnri  tn^tha  ffflm,  ff 
^  the  Clerk^tfugaidCaumif  (^  Fairfax  ikf^i 
<<  bond  in  tlie  said  repUcation  Hientioned»  aa  Iqr-An 
«  (Mrds  of  the  said  Court  is  fully  manifest  and  1 
«  and  this  the  said  tefiuidant  is  ready  to  v«rii^«  Ae*"* 
The  plaintifi*  dfrnnrred  gtmraUff  io  Ms  \ 
assue  in  law  was  joined. 

To  the  second  plea,  the  plaintiff  replied^  **  i 
'*^  any  thing  &c^  he  ought  not  to  be  barred  JE^  j 


•«  hemiOk  tiwt,  ott  tbe  I3th  day  ot  Jnly  in  thfe  year     ^Jg« 

^^  1806*  be  the  said  plaintiff  waa  duly  commiflsioiied  by 

<<  the  Oavemor  of  the  CoBunonwealth  of  Vkgiaia*  to 

^<  eKOCttte  the  oOce  of  Sbeiiffia  the  said  CcmHj  of  Faip- 

^  fax;  under  which  Goanieefoa  he  ondertook  to  ac^ 

««  and»  afterwards,  hefere  the  Court  hdd  for  the  said 

«<  County  on  the  l9th  day  of  Septemher  fai  4be  same 

^  year^  ga^e  tbe  Beveral  bonds  with  securHjs  and  foofc 

<«  the  oaikM  of  ^fice  prescribed  by  law  lor  his  qualiica* 

<<  tion  as  Sheriff  as  aforesaid^  under  which  af^intneat 

<«  and  qualification  the  plaintiff   continued  to  act  as 

^  Sheriff  for  one  year  after  his  said  qualificati^Hi,  and  was* 

^  with  his  own  consent  and  the  approbation  of  the  Ex- 

^<  ecutive,  continued  as  Sheriff  of  tbe  aaid  County  for  two 

^^  years  after  his  said  qualification;  and,  on  being  so 

^  continued  9  and  before  he  entered  on  his  Moond  year,  to 

-^f  witt  on  the  20th  day  of  Mar6fa  in  the  year  1810,  at 

4$  the  County  aforesaid,  before  the  Court  of  the  said 

«<  County*  the  said  plaintiff  fa've  the  several  bonds  with 

^*  security^  by  law  required,  to  qualify  him  to  continue  to 

^  act  as  Sheriff  of  the  said  County  for  the  said  second 

^<  year,  as  by  the  Commission  of  the  OovemiNr  under 

«<  the  seal  of  the  Commonwealth,  now  to  the  Court  here 

•^<  shown,  and  ^the  records  of  the  -County  Court  of  Fair- 

^<  fax  in  the  said  Court  aow4«maining,  will  appear;  all 

<<  which  the  plaintiff  is  ready  to  verify;  wheref<H*e  he 

**  prays  Judgment  &c/' 

The  defendant  demurred  to  this  Bqilication;  1st,  <<be« 
^i  cause  the  said  plaintiff  does  not  in  the  said  replieation 
-^«  confess  or  deny  whether  the  said  plaintiff  did,  at  the 
*^  time  of  the  execution  of  the  xcrUing  obligatory  in  the 
.4*  declaration  menMonedf  or  at  any  time  thereafteTf  duly 
/<  qualify  himself,  as  High  Sheriff  of  the  said  County  of 
<<  Fairfax,  i^4aking  the  oath  of  qffice  in  such  case  made 
/^  and  provided  by  law;  2dly^  because  the  said  replica- 
<<  tion  does  not  answer  the  material  allegation  of  the  said 
<<  plea;  and  Sdly,  because  the  said  replication  is  informal 
<^  and  insufficient/'  Upon  this  demurrer  the  plaintiff 
Joined  issue* 


^  thing  &o«  hft  ^uglit  Mt  to  be  barred  &<^  bdcaiim  ki 
«<  says,  thai;,  on  the  ISih  ^<>f  July  ia  Iheywr  » 

^  at  tbeCMBtj  afiwwai4  he  tha  said  {Oainliff  wMiMy 
<<  coMBiMkittid  by  the  OovarMrof  the  CdflMMnradih 
«of  Virgitiia  ta eaMoite the <ottDe af  fibrnffiBtbt  aail 
<<  Coosty  oC  Faiffiuti  lUMtor  which  Commifaiaft  ha  iw* 
'<  derloak  to  act)  and^  aftenwarda,  at  a  Coark  baM  frr 
o^  theaaid  Coiuily  on  the  19th  day  of  Stptenihw  fai  tha 
u  flame  year,  before  the  said  Court,  he  gave  Urn  aavenl 
«<  bands  %'i&k  security,  and  took  the  oatha  of  oflka.hj 
^  law  reqttked,  to  qaali^  him  to  act  aa  Shenff  as  aCara^ 
«<  said^  and  after  be  had  60  quaUfled,  to  wit^  on  tha  I9th 
«<  day  of  September  in  the  same  year,  he  appainted  tiie 
<<  said  James  Wiggintm  his  deputy^  who^  on  tha  aataui 
**  day^  before  the  said  Court,  ia$k  the  S€x>gNd  aotika  rf 
^*  ^^e  by  law  required  to  qualify  him  to  act  aa  fiapa^ 
«<  as  afereaaid^  under  wkkh  said  Commiasion  and  fMli^ 
<«  ficatieUt  the  plaintitf  cmtinued  to  act  as  Sheriff  aC  the 
^(  tiaid  County  for  one  year  after  his  qnalii(^tian»  aad 
^  was^  wiflt  his  own  conswt  and  the  afprobation  of  tha 
<<  £:xe(^tive,  continned  for  two  years  Bttet  his  aaid  fMH- 
*^  iieation;  and,  on  bring  so  oontinued,  and  befaire  haan- 
"**  tared  on  his  aaid  second  year,  Dial  is  ta  say»  an  the 
<«  SOth  day  of  March  in  the  year  IBIO,  be^Mfie  the  Cmui 
'<  ofthe  daid  County  of  Fairfax,  ha  gara  tha  aarand 
«<  bonds  by  law  required  to  qualify  him  to  eantiona  to 
«<  abt  as  Sheriff  of  the  said^  Coun^  for*  tha  said  aaoond 
^  year;  and^  so  continuing  to  aet  aa  ShertfTfor  tha  aaid 
*f  seiDolid  year^  the  m\&plmUifcmiHni»ei  f&a  $eM  < 
<'  as  his  deputy  for  the  said  second  jfeoTf  Ubi^  \ 
^*  i^tii  tfie  said  defendant  and  oflteni  his  aecariliai^M 
^  tttted  and  delirered  to  the  plaintiff  the  ' 
**  hfry  in  the  dedaratian.  mentioned;  aa  byxihei 
v<  siXMs  of  the  Governor  under  the  seal  of  tfaatf 
^f  monwealth  now  here  to  the  Court  shewn^  aad'lqr/iba 
«<  Records  of  the  said  County  Court  of  Fairta  ift  Me 
v<  said  Court  now  remaining,  will  appear;  all  wtjifi'tte 
w  plaiiitiflT  is  ready  to  verify  &c,;  wherefore  H|i|' 
«<  judgment,  &c.''    To  this  Replication  tha 


In  the  441*  rm'  ttf  the  «mmnmeaUi.  <f7A 

^  itmwrttti;  *^  lert,  becnus^  tte  said  pfadiittffdMS  not    ^^^ 

^  itt  hn  Mid  rqpliefttion  confen  6r  deny  wiMiMiei',  oSt 

^^  Ae  time  of  ^  execmtum  &f  the  said  writing  M^a- 

^  ttrif    in  the  iedmntHM  mmK^Hemtdi   ttt    ynU  on  tllA 

•^  iMi  dmf  of  October  18ia,  the  Mdd  JamM  IFf^neon 

^^  in  the  said  oMigatiai)  metitidiied  was  duly  qnaltfled  td 

*f  act  as  deputy  Sheriff  of  Fairfax  County,  by  taking  the 

<«  oaih  of  qg^  as  deputy  Sheriff  ftir  the  seemd  yt^ 

'<  2dly.  because  the  aaid  Replication  does  not  confees  or 

**  deny  whetiier  the  appointroettt  of  the  said  James  MHg* 

44  ginUyrh  ai  deputy  Sheriff  of  the  sahl  County  for  the 

«<  second  year,  was  approroed  by  the  Omntg  Ctmrt  of  FVitr* 

4*  fax;  and  Sdly,  because  Ae  said  BepKcation  isinfbrm-> 

««  al  and  insufficient*'    The  plaintiff  joined  issue  upcui 

Has  demurrer. 

The  matters  of  law  presented  by  these  plea^ngs  being 
argued,  were  adjudged  by  the  Court,  in  general  termss 
in  fiiTOQr  of  the  defendant,  and  jndgment  was  entered^ 
that  the  plaintiff  take  nothing  &c«;  from  which  the  ^h^^ 
tiff  appealed.  .^ 

Judge  Bbooke  pronounced  the  opinioii  of  thi9  Ooqrt, 
as  follows: 

The  Court  would  affirm  the  judgment  in  this  case, 
but  for  the  objection  that,  being  entered  generaUff  qpon 
iM  the  pleadings,  in  favour  of  the  appellee,  it  would  be 
a  bar  to  any  foture  action  on  the  bond  declared  on.  The 
second  and  third  pleas  go  to  the  fmndation  of  the  action 
of  tiie  appellant^  but  the  matter  alledged  therein  is  fully 
avoided  by  the  replications;  and  the  demurrers  to  those 
deifications  ought,  in  the  opinion  of  the  Court,  to  have 
keen  overruled.  The  demurrer  to  the  rejoinder  to  tiie 
Feplication  to  the  first  plea,  ought  also  to  have  been  over- 
ruled:—-*the  rejoinder  alledges  no  sufficient  bar  to  the 
action  of  the  appellant,  had  there  been  a  good  repUcOn 
fton;  but  the  rejoinder  mounts  up  to  the  replication;  and 
that  is  defective  in  this,  that  it  alledges  that  the  forth*^ 
coming  bond,  taken  on  the  execution  from  the  Superior 
Courts  was  not  returned  to  the  office  of  the  Clerk  of  thft 
Coun£f.  The  Judgment  of  the  Superior  Court  ought 
therefore  to  hi^ve  beeii  restricted  to  t^  ft^ulty  Repttc%% 


58t  S^iprmne  t!m^  of  Jppeab* 

lfe^»%     tion: — ^it  is  tii«>efbre  reTersed,  and  jiid|3;ineiit  b  t»  be  e»- 
tered,  mccording  with  this  optnioii^  as  Mto\r8: 

The  Judgnent  of  the  Buperior  Ceart  of  law  is  err^M- 
ous  in  this,  that  it  decides  the  law,  wn  aM  the  pleoiifigo, 
lor  the  appellee,  whieb  would  therefore  be  a  bar  to  aaj 
future  action  by  tiie  appellant  en  the  Bond  in  the  delara- 
tion  mentionedj  when  it  ought  to  hate  been  limited  to 
the  Replication  of  the  appellant  to  the  first  plea  of  the 
appellee;  the  law  arising  on  the  demurrers,  being  for 
the  appellant,  had  his  Replication  aforesaid  set  out  a  saf-- 
ficient  breach  of  the  condition  of  the  bond;  but  tiiat  Re* 
plication  is  bad  in  this,  that  it  alledges,  as  a  breach  of 
the  condition  of  said  bond,  tiie  non-return  of  thedeliv- 
ety  bond,  in  the  said  Replication  mentioned,  to  the 
C(mnty  *Court  office.  The  Judgment  of  the  Superior 
Court  is  therefore  reversed,  with  (3osts,  &c.;  and,  this 
Court  proceeding  &Cm  it  appears  to  the  Court  that  tte 
Replication  of  the  appellant  to  the  appellee's  first  plea, 
and  the  maltnm  therein  contained,  are  not  sufficient  in 
law  for  the  said  appellant  to  have  and  maintain  his  said 
action  against  the  appellee; — therefore  it  is  consMerrd 
by  the  Court  that  be  take  nothing  &c. 


.►( 


Lanier,  Shelton  and  Coeke  against  Coeke^ 
,^^X  Crawford  and  Company. 

1820. 

1.  After  the  ^^^^^^  ^^  decision  by  the  Court  of  Appeals,  la  the 
Court  of  Ap.  case  of  ^SAeltoav.  CoekSf  Cravfford  ^  CS0.,  reported  in  $ 
pSled^^on -^^^  191—197,  the  cause  being  remanded  to  the  Sur 
a  case,  and  perior  Court  of  law,  WiUiam  Shelton^  the  deiettdantii|MHi 
Sbe^use  for  wbom  the  Writ  had  been  served,  tendered  to  that  Coart 
a  new  trial  ^  demurrer  to  the  declaration,  leUb^oaute  the  ckmiMm  mi4 

tq>on  the 

a  demurrer  to  the  declaration,  or  a  plea  in  abatement  upon  t^e  ^prouiidtbat  (b« 
christian  names  of  the  respective  parties  are  not  mentioned  therein,  ought  ast  t» 
received.  QC/  See  Murdoch  and  othert  v.  Memd9n't  exeetU^nt  4  ii  &  JL  ^Qtk 
$9ott  U  Co  ▼.  JDufdopt  Fottoch  &  Co,  2  Mnnf.  349,-  and  ToUy'o  exccui^r^  ▼.  j""  ' " 
&Co,  4iM8n/430. 
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sufname9  of  the  plaiia^  and  dtfmdofUB  were  mt  meti^    M&ir«tf» 
timud  thertin;  wMcb  demirrer  the  Coort  wo«M  not  peiv 


■lit  lo  be  filed;  to  ^vUch  qnifieii  tte  eaH  defenilaat  ex-  Lantcr^^el- 
cepted.    He  ataa  tmd^red  a  pka  in  abstenenft^  setting     ^"^"^ 
ftirth  tbe  sane  d^eet  in  the  deckutttionf  and  awether       y, 
plea  alledgtt^  that  the  meKeaatile  firm  of  Codhe^  Omw-   c2[^^ 
Jbrd  ^  C0.9  included,  among  other  pea-sons,  a  certain  and  Com^ 
Hwmas  W.  Cocker  who  was  also  a  partner  <tf  tbe  firm  of     P^7- 
Xofiter,  BheU&n  and  Cocke.    The  Court  refusing  to  re-> 
eeive  the  said  pleao  also,  another  bitt  of  exoepli<ms  was 
filed. 

The  other  points  presented  by  the  transcript  of  the  re- 
cord are  unimportant.  A  new  trial  being  had  i^on  tbe 
Issue  fi>rnieri7  joined,  a  yerdict  was  found  for  the  plain- 
iifis,  and  judgment  rendered  accordingly;  from  which 
the  defendants  appealed. 

Bt  ths  Cov&t.  The  Court,  not  now  deciding 
whether  this  suit  was  properly  brought  without  inserting 
die  Christian  names  of  the  respective  parties,  is  of  opin- 
ion that  there  is  no  other  error  in  the  proceedings;  and 
tiiat  this  olqection,  if  it  be  one,  comes  too  lajte,  as  this 
Coutt  has  aliTady  passed  upon  the  case  without  noticing 
the  objection  aforesaid. 

Judgment  affirmed. 


Smith  against  Smith's  administrators.      iiS^hsm, 

1S20. 

WiXMAM  A.  Gregory  and  John  Taliaferro  adminis-    j  ^  -^ 
trators  of  John  8mith^jr.  deceased,  brought  detinue,  for  <rf'  gtft  of 
two  slaves,  against  Elixabeth  H.  Smithy  in  the  Superior  ^ui^^  ^o- 
Court  of  Spottsylvania  County.    A  case  was  agreed  by  ^^  ''fher 
|he  parties,  stating,  that  the  slaves  in  the  declaration  « ^  2^*^*^ 
mentioned  were  the  property  of  Jane  Johnston  on  the  2d  "  «fterwBi^ 

•*  to  her  har 
«*«r  heirtf**  * 
with  a  clause  providing'  that,  **if  she  shall  <£e  without  heir  or  heirs,  or  without 
^  a  Will  disposmp  of  the  said  daves  and  their  increase,  they  shall  return  tq  the 
<#  doqor  ot  his  hem,'*  conyeys  the  |>roperty  to  tjie  teparaie  use  of  the  wife,  so  that. 
Sifter  the  death  of  the  husband,  she  is  entitled  to  held  the  slaves  an4  their  incfeue 
ugainst  his  j^dmimstrators. 


9it  Owpmm  Omrl  of  Jlfpeok^ 

u^^m,    dmy  of  August-  1M7;  Mil  that  she  on  that  4«y  c«itreyed 


a^lth  .the  wife  of  JMm  BmUk  iiie  platiltirs  inteitate;  wfaioli 
r\^  Deed  was  in  tbe  foUewinii^  w»itda  «ad  figareft:-.^  Know 
a^^^  ^  aU  inen  by  these  preseata^  that  I  Joae  JaftiMtoa  of  (be 
^<||**  «<  Town  of  Freilericksburg  and  8tato  of  Vir:giiiia»  for  and 
<<  in  consideration  of  my  nataral  loVe  and  affection  I  hmn 
«  towards  my  daughter  Eli%abtih  H.  Smith,  and  for  the 
<«  sum  of  oite  dollar  to  me  in  hand  paid,  the  receipt 
<<  whereof  is  hereby  acknowledged*  hath  given,  grantod 
<<  and  confirmed,  and  by  these  presents  do  give,  grant 
<<  and  confirm  unto  the  said  EHzaiMh  JJ.  Smith  two  ne- 
^  groes,  iMCtf  and  Mary  her  child,  to  have  and  to  hold 
«  to  lier  oxan  fecial  use,  and  aftenvarin  to  her  hdr  or 
^  hdra.  Nevertheless,  if  the  said  Bli%abeth  H.  Smith 
f^  should  die  without  heir  or  heirs,  or  with  a(l)  Will  dis- 
f*  posing  of  the  said  Lucy  and  Mary  with  their  increase, 
f  <  then  and  in  that  case,  the  oaid  negroes  Lnoy  and  Mary 
M  with  their  increase  to  return  to  me  or  my  heirs,  as  if 
«<  this  conv^ance  had  never  been  made.  In  Witness 
f*  whereof,  I  have  hereunto  set  my  hand  and  seal  this  3d 
f*  day  of  August  ISOr.  Jaftb  Johit stoit.**  Teste,  Wm* 
#<  Jacksofin  Edward  Penn^  Martha  Lomax.** 

It  was  farther  agreed,  that  the  fee  nm^e  value  of  the 
said  slaves  was,  Sd50  for  Lucy  and  S250  for  Mary;  and 
tiiat  their  value  for  the  life  of  the  defendant  was  fi\90  for 
fMcyf  and  SBO  for  Mary;  that,  if  the  plaintiflfk  were  en- 
titled to  recover,  they  were  entitied  to  860  damages  for 
the  detention  of  said  slaves;  that  tlie  intestate  of  the 
plaintifis  was  in  possession  of  them  from  the  time  of  the 
conveyance  aforesaid  until  bis  deatii,  whieh  happened  m 
January  1815$  tlmt  the  defendant  had  been  in  posses- 
sion of  the  same  ever  since  the  death  of  the  said  John 
Smith;  and  that  the  defendant  had  no  issue. 

The  Court  gave  judgment  for  the  plaintiffs,  for  tbe 
slaves,  if  to  be  had;  if  not,  fortheir/cf  $imple  valm;  to 
which  a  Supersedeas  was  awarded  by  a  Judge  irf  this 
CouKt* 

(1)  Note.  It  is  80  in  the  transcript  of  the  Becotd:  the  w(irQK» 
^  without  a  WiHf'*  seem  to  hsve  been  intended* 
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Mimmri  fcr  the  pluintlf  to  error.  The  plMiMfe  iA 
the  Coart  b^w  itad  no  tttie  to  the  -pmpcrty;  kmsmaeh 
as  the  conveyance  was  to  th^  special  u$e  of  thedeAmdant^ 
and  the  slaves  were  to  be  subject  to  her  disposa)  by  Wf  Ik 
This  gave  her  a  separate  property  in  them,  exonerated 
from  the  marital  rights  of  her  liusband;  and,  therefore, 
at  his  death,  no  right  vested  in  Ills  representatives.  Th^ 
doctrine,  in  cases  of  this  nature,  has  been  settled  on 
liberal  principles,  to  carry  into  effect  the  intention  of  the 
donor  without  i-egard  to  technical  forms.^dj  If  the  CaJZAik^ 
husband  had  any  title,  it  was  that  of  a  mere  trustee,  with  Bartey  y* 
the  beneficial  interest  to  tlie  separate  use  of  the  wife:  and,  ^^  f^^ 

*  .  11  Vet,  jr.  517/ 

as  such  trust  arose  from  the  necessity  produced  by  the  iHd.  545/  9 
coverture,  it  ceased  at  his  death,  and  was  not  transmis-  ^f^^y,c^ 
sible  to  bis  representatives:  and,  even  if  it  vested  in  thenin  ran;  Prreu. 
it  could  not  be  set  up  against  the  cestut/  que  trust  fb  J         ^Vexeyten!  ^ 

This  is  not  a  question  between  a  wife  and  creditorSf  but  303/  i  Fw. 
only  between  her  and  the  administrators  of  her  husband's  ^J^^^  ^. 
estate.    In  the  case  of  Boyd  and  Swepson  v.  StainbachJr^^f^^^' 
and  others,  5  Munf.  305,  it  was  decided  that  property  Roach  y. 
conveyed  to  the  wife*s  separate  use  is  not  assets  in  the  ^^^^' 
hands  of  the  husband's  CLdministrator,  but  only  claimable    T^J  1  ^• 
by  his  creditors.    IS  creditors  were  to  sue  in  this  case,  it  jJ^^Ji^!^ 
might  be  a  question,  (which  \^  not  now  aecessary  to  be  Brock. 
decided,)  wbAther  they  could  take  more  than  the  UJ^  in- 
terest; of  Af  rs.  SmUhf  which  alone  could  bje  ves^d  in  her 
husband  by  virtue  of  his  ipai*ital  rights. 

Bouldin  contra.  It  is  manifest  that,  under  the  deec^ 
Mrs.  Smith  took  a/f  e  simple  estate,  which  therefore  vested 
in  her  husband,  as  soon  as  he  obtained  possession  of  the 
slaves. 

Mr.  Stanard  construes  the  words,  "  special  use,**  in 
the  same  manner  as  separate  use.  The  cases  referred  to 
by  him,  (as  far  as  my  Library  enabled  me  to  refer  to 
them)  are  cases  arising  under  JVUls.  I  have  found  none 
\^here  such  loose  and  informal  expressions  have  operated 
in  deeds.  The  words  <*  special  lisc"  might  be  intended 
to  signify  that  the  slaves  were  to  be  used  as  honse-ser- 
toants.    In  order  to  give  a  wife  property,  separately  from 


^S4  -J^i^fstme  £inarto/  ^Sf^ais. 

MMMcm,    her  hualMUML^  a  stparaU  use  most  be  esqfresdf  declared  in 

^^^^.^^^  the  deed^    In  this  deed  there  are  no  trustuif  to  intercept 

SBttth     the  marital  rights  of  the  husband.    In  BobiMSim  y.  BroA, 

«inith%    ^^^  ^^'^  trustees.    The  circumstance  that  trustees  are 

Administm-  not  appointed,  affords  an  argument  to  prove  that  a  se^ 

^^'^      parate  estate  in  the  wife  is  not  intended. 

The  separate  estate  of  a  wife  is  the  creature  of  a  Court 
of  Equity:  I  have  never  known  it  set  up  in  a  Court  at 
Law.  If  a  Bill  in  Equity  were  resorted  to,  the  Court 
could  judge  of  all  the  circumstances,  and  consider  whether 
the  wife's  claim  ought  to  be  sustained;  or  the  property 
left  in  the  hands  of  the  administrators,  which  would  be 
decreed  if  creditors  were  to  be  satisfied. 

Stanard  in  reply.  The  Deed  in  this  case  was  written 
by  the  donor  herself,  and  ought  to  be  construed  \dih  the 
same  liberality  as  a  Will.  Her  intention  b  manifest. — 
But  all  the  cases  are  not  of  Wills.  That  ofRMnson  t. 
Brock  was  on  a  Deed;  and  there  the  Court  did  not  per- 
mit the  legal  estate  of  the  trustee  to  be  interposed  to  pre- 
vent the  cestuy  que  trust  from  recovering  the  property  at 
law. 

Judge  RoAiTB  delivered  the  Court's  Opinion  as  fol- 
lows:— 

Upon  the  evident  intention  of  the  donor,  in  the  deed 
in  the  proceedings  mentioned,  and  on  rrferring  to  tfie 
authorities,  the  Court  Is  of  opinion  that  the  negroes  in 
question  were  conveyed  to  the  separate  use  of  the  appel- 
lant. The  Judgment  is  therefore  to  be  reversed,  and  en- 
ixa^  for  the  appdUant. 


iH  Hit  44th  Fear  of  the  Comrnomvealth.  5S$ 

Becided^ 

Smith  against  Pearce.  ^^mo^' 

Francis  Smith  sued  out  an  attachment  signed  by  an  d^^fth© 
Alderman   of  tlie  town  of  Petersburg^  against  Samuel  pbuntlff.  In 
Pearce  as  an  absconding  debtor,  for  the  sum  of  S3 12.  48  J^ent^acuinft 
centsy  due  **  by  negotiable  note,  with  interest  theremi  p  abscond- 
**Jrom  tlie  \st  day  of  February  18 17,'*     In  the  condition  b"e*^gtued"Si 
of. the  bond  for  prosecuting  the  attachment,  it  was  said  for  a  certain 
to  be  "  for  the  sum  of  2312.  48  cents^'*  without  mention-  negotiable 
ing  interest.    On  the  second  day  of  the  court,  to  which  ?^^^*  ^ftL. 
the  attachment  was  returned  executed,  jUexander  Cun-  the  day 
mngham^  a  wealtliy*  merchant  of  Petersburg,  appeared  ^*J!"  J"^j 
in  his  proper  person,  and  offered  himself  as  special  bail,  have  been 
to  replevy  the  attached  effects^  but  the  Court  refused  to  §J^^bJJJd\b 
admit  him  to  enter  himself  as  bail,  **  because  the  said  prosecuting 
«<  Samuel  Pearce  did  not  appear  in  his  proper  person  or  mentis-* 
<«  by  Attorney,  and  it  appeared,  to  the  satisfaction  of  the  cribe  it  as 
<<  Court,  that  he  was  still  an  absconding  debtor."    The  Jhe  Jumof^ 
plea  of  nil  debet  was  also  oflere^l  to  be  filed  by  John  Allison  ^^^y  *"<^- 
as  attorney  for  tie  said  Pearce;  which  plea  the  Couf  t  re- »«/ (laying' 
fused  to  receive,  "  because  the  said  Pearce  did  not  an-  ?o*Wn&  of 

*     tnierett,')  tho 

<<  pear  when  solemnly  called;  the  plaintiff*  proved  his  variance  is 
*<  note;  the  cause  had  progi-essed  befoi-e  the  Court,  some  ^^^  ™*^erial, 
^<  time,   before    bail    was  offered;  and,  when    Samuel    2.  Special 
<<  Pearce  was  called,  the  said  Attorney  was  in  Court,  and  pj™*the  at. 
<^  did  not  appear  for  Pearce,  but  for  Alexander  Cunning-  tached  ef- 
«  ham:^* — to  which  opinion  of  tlie  Court  the  said  Attor-  plea  tothe^ 
ney  filed  a  Bill  of  Exceptions,  *c<^on  ought 

The  Court  entered  judgment  in  favour  of  the  plaintiff' ed,  in  behalf 
for  the  debt  and  inheres/  claimed  by  tlie  attachment;  altIio%  f^^^^" 
ill  the  negotiable  note,  (which  was  spread  on  the  record  upon  an  at- 
by  oyeVf)  interest  was  not  mentioned.    It  bore  date  Dec.  Jj^edaffainst 
I9th,  1816,  and  was  payable  forty  days  after  date.  him  as  an  s^^ 

Ujion  an  appe^  to  the  Superior  Court  of  Prince  George  Sebtor'^not. 
County,  this  judgment  w^  reversed;  and,  that  Court  withstanding 

he  did  not 
(when  soi 
lemnly  called,)  appear  in  person  or  by  attorney;  such  bail  and  plea  being  offered 
at  the  term  to  wnioh  the  attachment  is  returned  execated^  ^d  before  the  judg^ 
ment  upon  it  is  pronounced. 

rox.  n.  74 
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proceeding  &c.,  it  was  considered,  that  the  warrant  of 
attachment  be  qnashed,  **  the  same  having  irregularly 
<*  issaed,  in  this,  that  no  bond  correctly  reciting  Hut 
*^  said  attachment  seemed  to  have  been  executed  by  the 
"  appellee;*'  that  all  the  proceedings  in  the  Hustings 
Court  subsequent  thereto  be  set  aside;  and  that  the  ap- 
pellant go  thereof  without  day,  &c. 

To  this  Judgment,  a  Writ  of  i9tip«rseifeas  was  awarded 
by  a  Judge  of  the  Court  of  Appeals;  the  grounds  statei 
in  the  petition  being,  Ist,  because  there  was  no  error  in 
t)ie  inferior  Court  on  the  point  stated  in  the  Bill  ot  Ex- 
ceptions:— 2d,  because  there  was  no  substantial  variance 
between  the  bond  and  the  attachment,  and,  on  a  disato- 
sion  of  tlie  attachment  upon  the  merits,  an  action  worid 
lie  upon  the  bond;  both  of  them  stating  a  debt  of  8319*  48 
cents;  and  the  only  difference  being  that  the  plahitU!^  in 
his  attachment,  demandstnlfresf  on  hisdebt,  AotbecMse 
the  note  was  for  interest,  but  merely  as  a  eonseqfuenmof 
ilie  non-payment  of  the  debt: — the  description  of  the  at- 
tachment was  therefore  strictly  correct: — the  plaintUTdid 
demand,  as  a  de&f,  the  precise  siem  stated  in  the  bosAt^^ 
his  claim  of  tnferesf,  in  the  attachment,  as  a  consequeaoe 
of  non-payment  of  the  debt,  was  not  necessur  to  Mnh 
tify  the  particular  case  to  which  the  bond  a^ioB:— 4be 
description  was  perfect  so  far  as  it  went;  and  it  w«s  Mt 
necessary  to  state  in  the  bond  that  interest  obo  Hvs 
claimed. 

Wickkam  for  the  plaintiff  in  error,  submitted  the  ttae. 

No  Counsel  appeared  on  the  other  side. 

Judge  RoANB  pronounced  the  Courtis  opiniiRif  Hurt 
the  bond  given  on  suing  out  the  attachment  iBthiA  pro- 
ceedings mentioned,  was  not  so  imperfect  as  tDJMttQf 
the  Judgment  quashing  said  attachment;  and  <htt  tbi 
defendant  should  have  been  permitted  to  give  ipecM 
bail,  and  plead  to  issue,  as  he  offered  to  do  in  the  Husli^ 
Court. 

Both  Judgments  were  therefore  reversed;  and  it  ypm 
ordered  that  the  cause  be  remanded  to  tlio  A«paiir 
Court,  and  from  thence  to  the  Hustings  CdV^  i§flii  ft- 
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rectioBS  to^pcatnit  the  defendant  to  give  special  bail,  if 
the  same  shall  be  ^fered,  and  that  the  cause  shall  be 
proceeded  in»  to  a  final  judpnent 


Decided, 

Trnker  against  Elliott  ^^^^^^' 

THIS  was  an  action  of  Trespass  on  the  case,  in  the  Su-    l.  Tre«- 
perior  Court  of  Halifax  County,  brought  hy  PhUip  El^^^^ 
Uott  against  Daniel  Parker,  for  debauching  and  getting  P^op^ly  be 
with  child  PoUy  EUiott  the  plaintir s  "  daughter  and ser^ aftSt^p,  fw 
TWiii^/*  whereby  he  lost  her  service  for  a  long  time,  that  lo^.o^  the 
is  to  say,  for  the  space    of   nine  months  during  herhitdauffh- 
pregnancy,  and  one  month  thereafter,  and  was  forced  to*®""'  *"^.®*- 
expend  divers  sums  of  money,  amounting  in  all  to  fifty  curred  by 
dollars,  in  nursing  and  taking  care  of  her,  and  in  and  ^^ence'of 
about  her  delivery  of  her  said  child;  to  his  damage  two  her  being 
thonsand  dollars.    The  declaration  was  in  the  form  laid  a^dg|ot  with 


or 


down  in  2  Chitty  on  Pleadings,  p.  267,  with  no  material  cbild;  m/or- 
diflference.    The  defendant    demurred;   alledging,   1st,  tohinSeT 
that  the  remedy  of  the  plaintiflffor  the  injury  in  the  de-  Wt  property 
claration  alledged,  ought  to  have  been  an  action  of  Tres-  led^d  in 
pass  Viet  amds,  and  not  on  the  case;  2dly,  that  the  de-  ^«  *!Sl^ 
claration  contained  no  positive  averment  of  any  injury  3  mu,  IS; 
done  by  the  defendant  to  the  plaintiff.    The  Court,  on  l^^f^' 
argument,  over-ruled  the  demurrei*;  whereupon  a  Jury  Eatt,  38r. 
was  impanelled.  2  ^^^  .^ 

On  the  trial  of  the  cause,  the  defendant  moved  the  the  proper 
Court  to  instruct  the  Jury  that,  if  they  should  consider,  dS3u«itioo 
fjrom  the  whole  of  the  evidence,  that  the  father,  in  the  in-  in  ouch  cam. 
tereourse  between  the  defendant  and  the  plaintifi's  daugh-    3.  n  is  not 

error,  thit* 
in  such  cue, 
ttie  Court  refuse  to  instruct  the  Juiy,  that  if,  upon  the  whole  e^dence,  it  shaU 
appear  to  them«  that  the  father,  in  the  intercourse  between  the  defendant  and  his 
d^ufffater,  (who  was  of  fiiU  age,)  did  not  act  with  the  caution  of  a  man  of  ordinary 
prudence,  they  ou^t  to  find/br  the  defindant;  but  do  instruct  the  Jury  that,  if  the 
conduct  of  the  plaintiff  shaU  appear  to  hare  been  inditcr^ef  that  is  a  circumititnce 
which  (rtiottld  ffdtisate  th$  damajf^f- 
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ter  Polly  Elliott,  (who  was  of  full  age,)  did  not  act  with 
the  caution  of  a  man  of  ordinarj  prudence,  in  that  case 
they  should  find/or  the  defendant;  which  instfuctioB  was 
refused  by  the  Court:— but  the  Court  did  instruct  tiic 
Jury  that,  if  the  conduct  of  the  plaintiff  shoul^  appear  to 
have  been  indiscrete  that  was  a  circumstance  which  sboaM 
mitigate  the  damages.  To  this  opinion  the  ddendant  ex- 
cepted. A  verdict  was  found  for  the  plaintiff,  assessing 
his  damages  to  S6O99  besides  his  costs. 

The  defendant  moved  for  anew  trial,  which  the  Court 
refused  to  grant;  (tlie  plaintiff  by  his  Counsel  releasing 
S209,partofthe  said  damages;)  and  judgment  was  enter- 
ed according  to  the  verdict,  deducting  the  sum  released. 
The  defendant  obtained  a  Writ  of  Supersedeas  (rom  a 
Judge  of  this  Court. 

^oiddinioT  the  plaintiff  in  error,  relied  on  two  objec- 
tions; 1st  that  the  declaration  was  all  recital;  beginning 
with  the  words  «  for  that  whereas,*^  and  so  continuing 
to  the  end,  without  any  positive  averment;  and,  ^d,  that 
trespass  vi  et  armiSf  and  not  case,  should  have  been  the 
action;  to  prove  which  he  cited  Woodward  y.  Walton^  5 
Bos.  ^  PuU.  476. 

Leigh  contra.  The  declaration  is  copied  from  2  Chitty, 
267.  It  is  there  said,  in  note  (?i),  that  case  seems  tfie 
more  proper  form,  when  the  action  is  merely  for  the  se- 
duction and  loss  of  service;  and  so  says  Judge  BrixER 
in  Bennet  v.  ^Ucott,  9,  Term  Rep.  167,  which  opinion  is 
supported  by  the  reason  and  nature  of  the  thing;  the 
injury  being  only  consequential^  and  not  accompanied  lunth 
force.  The  declaration,  it  is  true,  may  be  in  Trespass 
vi  et  armis,  but  this  is  founded  on  a  fiction  of  law,  which 
supposes  force  in  such  cases;  but,  in  fact,  there  is  no 
force  at  sdl;  at  any  rate,  none  to  the  father  or  his  pro- 
perty: as  to  Aim,  the  damages  are  all  consequential. 
(a)  2  Chit'     ^^  *^  ^^®  V^^  ^^»  Chitfy  says  it  is  proper  in  such  a 

Ay 265.  note  ^ase  as  this,  though  improper  in  trespass.(a)    In  Pater. 

Saik^^6i  1  Bac&n  ^*  Co.,  decided  by  this  Court  at  last  term,(ft)  the 

^Ta^^J^       declaration  was  like  tliat  now  in  question;  yet  the  j«dg<- 

mite  J).  219:  ment  for  the  plaintiffs  was  aflSnned. 
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Bauldin  in  reply,  submitted  the  question  of  the  quod 
CMtn  upon  the  authorities^  which  are  very  familiar.  Mr. 
Leigh  (he  remarked)  had  produced  no  authority  to  prove 
that  case  was  the  proper  action,  but  only  Mr.  Chitt^s 
opinion,  and  a  mere  dictum  of  Judge  Buuler,  not  sup- 
ported by  any  authority.  The  case  in  Bosanquet  and 
FuUer  was  on  tlie  very  point  now  before  the  Court,  and 
decided  on  full  deliberation. 

By  Ta£  Court,  the  Judgment  was  affirmed. 


AN  INDEX 


TO  TO 


PRINCIPAL   MATTERS 


COjrrAIJ^D  Vf  THIS  VOLUME. 


A. 

ACCIDENTS. 

1.  It  18  not  a  sufficient  ground  for  a 
bill  of  review^  that  certain  documents^ 
on  which  the  complainant's  right  to  a 
decree  depended,  and  which  he  intend- 
ed to  exhibit  with  his  original  bill,  were 
iMt  orndalaid  hy  hU  Cwntel,  and  not 
found  until  after  the  decree  against  him. 
Jonen  y.  Pucker's  devueet,  p.  425-437. 

ACCOUNTS. 

1.  A  settlement  of  an  Executor's  ad- 
Bunistration  account,  certified  by  com- 
misaioners  on  a  day  subsequent  to  his 
death,  and  not  appearing  to  have  been 
made  in  his  lifetime  with  notice  to  him- 
self, nor>  after  his  death,  with  notice  to 
bis  executor,  is  erroneous,  and  ought 
not  to  be  received  as  the  ground  ^  a 
decree  against  his  estate.  Boifd  ea^w 
•fHoshiM  V.  Kai^mant,  p.  45-47. 

ACTIONS. 

1.  After  a  judgment  in  detinue,  a  new 
action  of  detinue  against  the  same  de- 


fendant for  the  same  diing,  in  whicbr 
the  former  judgment  is  not  declared 
upon,  but  is  only  relied  on  aa  evidence 
or  title,  can  not  be  maintained.  With- 
«••'•  «r»tr  V.  WUherttU  cx'tr.  p.  10  l^, 

3.  Qumre,  whether  any  action,  other 
than  a  teire  facuu,  can  be  maintained- 
upon  a  judgment  in  Detinue?— i6tdL 

3  Actions  may  be  brought  in  the 
Courts  of  thit  State,  upon  contracts  en- 
tered into,  or  personafinjuries  commit- 
ted, any  -mhere.  In  general,  it  is  not  ne- 
cessary to  state  in  the  declaration  where 
the  contract  arose,  or  the  injury  was 
committed: — but  tbia  is  sometimes  ne- 
cessary; and,  then,  (for  the  sake  of  ob- 
viating  the  objection  of  a  variance,  or 
the  liae,)  the  plttntiff  is  permitted  to 
state,  by  a  fiction,  under  a  videHces,  that 
the  place  is  within  the  jurisdiction  of 
the  Court  in  which  the  suit  is  brought; 
which  fiction,  being  in  furtherance  of 
justice,  can  not  be  traversed.  Shaver 
V.  niduU  Dowherty^p  110-114. 

4  It  Memt,  that  UT  a  judgment  be 
rendered,  in  a  Fiederai  Court,  against 
the  executon  of  a  tiirety,  and  they  pay 
the  money,  they  cannot  recover  it 
against  a  dtvUee  of  the  principal  debtor^ 
by  W0tion^  or  any  action  at  ^mmnH  km^ 
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in  the  Genera]  Court,  or  any  other  Court 
of  law  of  this  Commonwealth.  CabelPg 
ex' or  V.  Megginso>i''s  adm*r%  p.  2U2-207 

5.  An  action  of  debt  may  be  brought 
upon  a  three  months  replevy  bond  for 
rent,  though  it  gave  back-interest  from  the 
time  vffien  the  rent  became  due,  and  not 
mereh  from  the  date  of  the  bond;  which 
circumstance^  the  Court  were  inclined  to 
think,  makes  it  not  a  good  bond  under 
the  Statute.  Early  v.  Oven,  p.  319-320. 

6.  A  special  action  on  the  ciuie  liei 
against   the  siirveyor  of  a  County  for 

JruudulerUly  refuting  to  tumish  copies  of 
surveys  when  lawfully  demanded,  and 
thereby  enabling  a  third  person  to  lo. 
cate  the  lands,  therein  described,  before 
the  plaintiff.  Preuton  v.  Bovten,  p.  271- 
277. 

7.  See  AssioNHSXTS; /oAru/on  v.  ZTocA?- 
ley.  p.  448-450. 

8.  A  judgment  for  the  defendant, 
upon  pleadings  not  going  to  \\\t  foundo 
tion  of  the  action,  is  no  bar  to  the  plain- 
tiff's bringing  another  action  for  the 
same  cause.  Lujie  v.  Ifarriaon,  p.  575- 
58.. 

9.  Trespass  on  the  case  may  properly 
be  brought  by  a  father,  for  loss  of  the 
service  of  liis  daughter  and  expcnces 
incurred  bj  him  in  consequence  oi  her 
being  debauched  and  g"t  with  child; — 
no  forcible  :i\jury  to  himself  or  his  proper. 
ly  being  alledged  m  the  declaration. — 
Parker  v.  ElUott,  p.  587-589. 

ACTS  OF  ASSEMBLY. 

'  1.  The  2d  section  of  the  Act  of  1792 
concerning  slaves,  extends  only  to  slaves 
brought  into  this  Commonwealth  by  the 
absolute  owner  of  them,  and  not  to  such 
as  are  brought  in  by  wrong-doers,  or  by 
persons  having  only  a  limited  interest 
m  them.  South  v.  Solomon  and  othets,  p. 
12-13. 

2.  The  Court  will  not  gpve  such  a 
construction  to  the  general  words  of  an 
Act  as  would  subject  the  property  ot 
innocent  individuals  to  loss  by  the  acts 
of  third  persons;  nor  such  as  would  fa- 
vour a  partial  emancipation  during  the 
interest  of  a  particular  tenant  of  slaves. 
Ibid. 

ADMINISTRATION. 

1.  Where  the  personal  property  of 
the  wife  is  so  settled,  by  a  Deed  execut- 
ed before  the  marriage,  and  duly  re- 
corded, that,  upon  her  dying  intestate 
ID  |ier  husbwid's  lifetime,  the  trustee  is 


to  convey  the  same  to  her  legal  beias 
her  nearest  blood  relation  is,  in  mtdk 
event  entitled  to  the  administration  of 
her  estate,  in  preference  to  her  husband. 
Bray  v.  Dudgeon,  p.  132-133. 

2.  Se^  SHSKirrs;  T*hompson*s  adm^r  t« 
Thompson's  ex*o> ,  p.  514-519. 

AFFIDAVITS. 

1.  A  motion  for  a  new  trial,  on  ihb 
g^und  that  the  verdict  is  contnry  to 
evidence,  ought  to  rest  on  the  evidenos 
actually  given  in  at  the  tnal^  exclusiTe 
of  all  other: — especially,  ujidavits  taken 
ex  parte,  ought  not  to  be  heard  on  such 
motion.  Street  v.  St.  Clair,  p,  457-458, 

2.  The  ujfidavit  to  the  plea  of  n0n  ett 
factum,  is  not  rendered  defective  by  in- 
serting  the  words,  "  to  the  best  of  the  Jb» 
fetidant*s  knarwlecigf  and  beHefV  JackwtA 
v.  Webster,  p.  462-464. 

3-  No  man  can  be  required  to  i 
positively,  (if  at  all,)  to  legal  it\fe\ 
Ibid. 

AGREEMENTS. 


1  A  parol  agreement,  between 
band  and  wife,  that,  in  conside radon  oC 
her  joining  him  in  a  conveyance  of  a  par- 
cel of  her  lands,  he  would  purchase  cer» 
tain  other  lands,  build  thereon,  and 
convey  the  same  to  her,  being  clearijr 
proved,  and  partly  executed,  by  bar 
joining  in  the  deed,  and  his  making  the 
purchase  and  erecting  the  builun^ 
ought  to  be  enforced  in  equity  agaiait 
his  heirs;  notwithstanding  a  great  £%. 
parity  in  value  between  the  lands  ^ 
bought  and  sold;  it  appearing  that^  at  tli9 
time  of  the  marriage,  the  husband  wm 
very  poor,  and  that  all  the  real  pnmocw 
ty  in  his  possession,  (except  the  fmA 
purchased  as  aforesaid,)  was  held  in  ligflt 
of  the  Wife  Gosden  and  ffife  t.  TWftw 
er's  heirs,  p.  1-3. 

2.  A  contract  under  seal,  for  ^ 
consideration,  ought  not  to  be  av 
on  the  ground  that  a  party  was  InfflOIJ^ 
cated  at  the  lime,  if  his  assent  wa«slli^ 

wards  j  *  *  "  "^ 

toxication  < 
man,  p.  15-18. 

3.  It* seems,  that  intoxication  Isi 
sufficient  ground  for  vacjiting  I 
assent  to  a  contract,  unless 
drunk  as  to  be  incapable  of  I 
Ibid. 

4.  A  shipper  of  com  having  f^gtitfAlA 
deliver  it,  on  board,  with  no  t^ 
ble  delay:  the  Captain  ^  ^ 


\  ^ven,  when  not  disabled  loli: 
ition  or  otherwise,  Jfrnaldr.  SUh 

on  1*  not* 

'•.vat 


nrmfix  vo  ths  mirciPAi;  matteea^ 
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•implied  fi^  it  on  Sunday,  ami,  no  person 
being  ready  to  defiver  it,  would  not 
wait  *till  Monday,  but  went  to  sea  with- 
•ttt  it«  I'be  sliip  owner  was  not  enti- 
tled to  dead  freight  on  the  quantity  not 
shipped;  but,  on  the  contrary,  was  bound 
to  make  compensation  to  the  other  par- 
ty, for  the  loss  sustained,  in  consequence 
of  the  Captain's  not  taking  the  full 
quantity  on  board.  Dunbar  v.  Bu^k,  p. 

5.  A  widow,  (being  entitled,  under 
the  Will  of  her  husband,  to  make  a  crop 
on  his  home  plantation  in  conjunction 
with  one  of  his  sons,  and  to  a  sufficiency 
of  com  and  pork^  with  necessuir  work- 
ing utensils,  for  her  support  and  that  of 
her  family,  the  first  year,  on  a  plantation 
directed  to  be  purchased  for  her,) 
agreed  to  give  up,  to  two  of  the  per- 
sons named  as  executors,  (one  of  whom 
only,  with  a  third  person,  administered,) 
her  part  of  the  crop,  then  growing,  upon 
eonuition  that  they  should  purohase  as 
much  com  and  provmom,  in  the  ensuing 
winter,  as  herself  and  a  friend  of  her's 
should  judge  sufficient,  to  settle  her  on 
the  said  plantation;  which  was  accord- 
ingly done.  This  was  held  a  binding 
compromiee  of  her  right  to  the  share  of 
the  crop.  Daniel  and  Wife  y.  Maciine, 
p.  61-64. 

6.  A  person  disposed  to  purchase  a 
tract  of  land,  wrote  to  the  owner,  en- 
quiring whether  it  was  for  sale,  and 
what  were  his  terms  by  the  acre:  stating 
also  the  payments  it  would  be  conveni- 
ent for  him  to  make;  one  of  which  was 

SIOOO  immediately: — the  answer  to 
is  letter,  stated  the  price  the  owner 
was  willing  to  take,  but  that  he  wished 
the  purchaser  to  take  upon  hims<  If  the 
responsibility  of  establishing  the  lines 
of  the  tract;»he  also  acceded  to  the  of- 
foed  terms  of  payment,  and  required 
the  purchaser's  answer  as  soon  as  possi- 
ble, in  case  he  was  disposed' to  accede  to 
these  terms;  the  purchaser's  reply  stat- 
ed, that  he  would  take  the  land  on  the 
terms  proposed,  and  would  have  the 
lines  ascertained;  though  it  went  on  to 
express  his  wish  that  the  owner's  agent 
should  attend  to  the  settlement  of  a 
part  of  the  boundaries,  through  motives 
of  delicacy  in  relation  to  one  of  the  co- 
terminous tenants;  saying  nothing,  how- 
erer,  of  waiving  or  abandoning  nis  ac- 
ceptance of  the  terms  proposc^i.  This 
amoonted  to  a  complete  and  concluded 
oontract  for  a  sale  and  pilrchase  of  the 
land.  FUxhugh  and  Orimian  v.  Jonee,  p. 

Toil*  vf»  75 


7.  The  word  immediately,  used  on  this 
occasion,  only  meant  that  the  payment 
should  be  prompt  in  contradistinction  to 
a  credit  payment.  A  tender  of  the  mo- 
ney, therefore,  without  any  unreasona- 
ble delay,  was  sufficient.    Ibid. 

8.  An  agreement  for  the  sale  of  land 
being,  that  the  vendor  shall  make  and 
execute  deeds  of  conveyance,  and  the 
vendee  shall  pay,  m  the  day  of  the  «z«- 
cution  of  the  taid  deedo,  part  of  the  pur- 
chase money,  and  give  bonds  for  the  ba- 
lance, as  soon  as  the  quantity,  (suppos- 
ed to  be  a  certain  number  of  acres,)  can 
be  ascerUined  by  an  accurate  surveyi 
the  vendee  is  not  bound  to  make  the 
said  payment,  nor  give  bonds  for  the 
balance,  until  the  vendor  shall  first  have 
made  or  tendered  the  conveyances  not- 
withsunding  a  survey  ascertaining  the 
quantity  of  the  land  has  been  made.— 
Spindie^o  adm'x  v.  MiUer'e  exo'rt  p,  170- 

9.  If  the  terms  of  the  agreement  be, 
that  the  Vendor  binds  himeelf  to  make 
the  conveyance,  and  the  vendee  binds 
himoelfand  hie  heiro  to  make  the  payment 
&c.,  on  the  day  of  the  execution  of  the  c  .lu 
veyancet  and  no  conveyance  be  made  or 
tendered  by  the  Vendor  in  hio  lifetime;  the 
Vendee  is  not  bound  to  accept  a  con- 
veyance from  his  heir;  but  may  waive 
the  contract  altogether.  Ibid, 

10.  Though  a  purchaser  of  a  tract  of 
land  agree  to  pay  so  much  by  the  acre, 
yet  if  he  also  agree  to  take  \X  by  the  pa- 
tent,  or  turvey  already  made,  as  fising 
the  number  of  acres  in  the  tract,  (with- 
out an^  fraud,  concealment,  or  misrepre- 
sentation, on  the  part  of  the  vendor,) 
he  thereby  takes  upon  himself  the  risk 
as  to  quantity;  by  which  he  might  be 
gainer  or  loser;  and  therefore  is  not  en» 
titled  to  any  compensation  for  a  deficit 
ency.  Fleet  v.  Hawkint,  p.  188  191. 

1 1.  If  parties  negotiating  for  the  said 
of  a  tract  of  land,  agree,  in  writing,  upoil 
a  specified  price  per  acre;  but  that  thtf 
vendor  shall  take,  in  payment,  a  house 
and  lot  of  the  vendee,  at  cath  value,  tor 
be  pronounced  by  two  person*,  ("not  nam^^ 
ing  them/ J  or  the  money  by  certain  in-- 
stalmenta,  in  caoe  the  vewlee  thall  prefer^ 
paying  money;  and  afterwards,  (the  vea^ 
dee  not  having  elected  to  pay  money  for 
the  land,)  the  parties,  by  endorsement 
on  the  writing,  appoint  two  persons  ta 
value  the  house  and  lot,  who  attempt^ 
to  do  so,  but  differ  in  opinioni  where* 
upon  they  verbally  agree  to  make  ano. 
ther  appointment,  at  some  other  time 
n^t  epicifiedt*^^^  contract  H  to^  m« 
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coinplcttto  ba  enforced  by  a  Court  of 
Equity.  Bakfer  v.  GUi$»,  p.  312-^18. 

12.  The  land  of  ff.  bwig  about  to  be 
sold  for  debt  at  pubiic  auction  for  ready 
mon%y,  it  was  agreed  between  him  and 
J,  that  /.should  bid  to  the  amount  of 
the  debtf  and  that  if  the  land  should 
thereupon  be  struck  olf  to  him,  he 
•bouidre-M//  ii  f  JLyfw  a  turn  therwrfUr 
i0  be  agr^d  on/  prmnded  the  9Qme  th»uld 
be  paid  wUfdn  twetve  mpntjka.  The  land 
wasy  accordingly,  struck  ott"  and  convey- 
ed to  J.^fornmoh  ien  thanW*  auh  vaiue. 
&  died  before  the  end  of  the  twelve 
months,  -wUkmU  having'  agreed  oit  the 
mim  to  be  paid  for  repurchasing  the  land. 
Upon  a  bill  in  Equity  exhibited  by  his 
represenutives,  it  was  decided,  that  the 
coatract  should  be  rescinded,  on  making 
juet  compensation;  the  measure  of  which 
was,  the  sum  paid  by  /.  for  the  land, 
with  lavrfol  interest.  Jpnen  v.  MubartFs 
repretentaUvee,  p.  261-264. 

13.  In  the  vear  1775,  /.  Z.  made  a  set- 
tleaient  on  the  upper  part  of  an  Island 
in  the  Ohio  River,  containing  in  all  285 
fl»cref.  In  1777,  his  brother  £.  Z.  made 
asettiemeot  on  the  lower  part.  Ado- 
rel  agreement  between  them,  in  or  De> 
fore  the  year  1784,  that  E.  Z,  should 
exhibit  his  setttement  right,  to  the 
iaad  commissionen^  obuin  their  certifi- 
cate,  and  get  a  Patent  to  himself  for  the 
vfhele  Island,  and  afterwards  convey  to 
Z  Z.  ia  fee  simple  his  part  thereof,  aiUi* 
ate  above,  line  trees,  was  enforced  ia 
Equity,  upon  a  bill  filed  in  1815,  by  /.  Z. 
w Aose  p9t$0moH  i^the  land  had  ctUinueJ 
•mtheut  kUerrvptien  fi^om  the  time  «/*  Aat 
firt  9ettlemeni,  Zan^t  devueee  v.  Zonet 
p.  406^17. 

14.  See  CoasiDKBATtOM;  AtW. 

15.  See  E^uiTT;  lUd, 

16.  See  Usuet;  PoUurd  v.  Baylurt  & 
there,  p.  433-439. 

17.  Notwithstanding  a  clause  of  gen- 
tral  warranty  in  a  deed  for  land,  a  Court 
of  Equity  will  receive  par9l  testimony 
to  prove  that  sucb  clause  was  contraxy 
to  tbe  actual  agreement,  by  which  the 
land  WM  to  have  been  conveyed  witk 
speoiui  warranty  only;  the  written  agree- 
ment of  the  vendor  to  make  the  convey- 
ance not  being  produced  on  the  part  of 
the  vendee,  to  whom  it  was  delivered. 
Bumgardner  U  inhere  v.  Men,  p.  439^ 

18.  See  MoaTttAOKs;  Ibid. 

19.  An  agreement  between  a  vendee 
and  a  derivative  purchaser,  that  such 
pURkas^  shall  pay  the  debt  of  the  ven^ 
d^re  %o  Ibt  T»Ml0r»  for  tha  hnd,  BuiBt  be 


understood  as  subject  to  thes 
ations  and  exceptions,  as  if  the  contract 
had  been  to  pay  the  money  to  the  tica- 
ike  himself.    Aid, 

2  k  See  AssiraFSiT;  fFoedg  ▼•  Fhttr* 
noy,  p.  506-510. 

2L,  See  DsBDs;  PrMT  £/ si^Wrs  T«  JBa* 
ney*t  ex'ere,  p.  510  514. 

ALIENS. 

1.  A  sale  and  oonveyance  of  land  b^ 
a  tntstee,  can  not  be  set  aside  oa  t^ 
ground  iliat  he  was  an  alien  whea  tbe 
deed  was  made  to  him,  and  when  he 
conveyed  the  land  to  the  purchasers. 
Fergue^n  v.  FnmkUm^  p.  ^5^^06. 

AMENDMENTS. 

1.  In  this  esse,  the  Sheriff  was  per- 
mitted by  the  Court  to  amend  bis  j#- 
turn,  after  a  lapse  of  seven  yeaca  from 
it's  date.  Buqker  v.  ifan-itaii^  p.  18  U 
184. 

ANNUITIES. 

1.  A  decree  against  puscbasersof  a  tsact 
of  land,  incumbered  by  a  mortgage  to 
secure  the  payment  of  an  onatui^,  ought 
to  provide  that  so  much  of  their  iaadi^ 
respectively,  be  sold,  as  will  be  auffi^ 
cient  to  pa^  their  proportions  of  tlie 
aum  remaimng  due  and  unsatisfied  by  a 
sale  of  so  much  of  the  tract  as  was  re- 
tained by  the  vendor,  and  liable  to  be 
sold;  eicept  so  far  as  they  shall  pagr 
their  respective  proportions  of  sa^ 
debt,  and  agree  to  hold  their  laads  sub- 
ject to  the  future  decree  of  the  Court 
for  their  proportions  of  any  sums  grov^ 
ing  due  to  the  pliuntiff  therealtex. 
Ma^  V.  Temkiee,  p»  520^5261 

ANSWERS  IN  CHANCERV. 

1.  See  Eaomr;  Zame^e  cirvstess  v. 
Zane,  p.  406-417. 

2.  See  Usuar;  Greenhew'e  adb'jr  t. 
Marrk,  p.  47^-484. 

APPEAI.S. 

X.  If  a  JudgH^ent  of  a  Coun^  Coait 
be  asmgned,  and  afterwarda  revetaedlif 
the  Superior  Court  of  law,  tbe  aaaawer 
may  thereupon  sue  the  assignor,  viaoat 
carrying  the  case  to  the  Coaitsf  A^ 
peals.  AmM  v.JMemm,^  %^1^ 

2.  Damages  ought  aot  to  he  gmti 
upon  the  affimnnca  of  a  decree  A- 
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J  »  UU  whli  OQBlf;  wach  dCOffM 
a»l  being  rendered,  <«  for  any  win  of 
moo^y  or  quantity  of  tobacco,*'  except 
the  coats.  IVilUwmwnU  others  v.  Btrmk 
^  aCAarv,  p.  ir6>lti0. 

3.  Upon  ajudgmcnt  in  Ejectment,  ii 
execution  of  tbe  writ  of  Aa^are  faeiaw 
.p9M$e$m9nem  be  prevented,  for  several 

ycara,  by  Injunctiou,  the  plaintiti'  is  en- 
titied  to  the  Writ,  en  motion,  upon  a 
nile  to  shew  cause,  without  a  •ore 
fitcitut  provided  not  more  than  a  year 
-  has  elapsed  since  tbe  affirmance,  by  the 
Court  of  Appeals,  of  the  decree  dissolv- 
ing tbe  Injunction  and  dismissing  the 
bill  in  Chancery.  JS/Qiand  v  Seek  ight 
hMce  9f  Cromrwell,  p.  165^167. 

4.  Qusret  whether  an  Appeal  can  not 
be  taken  a»  •frifht,  from  a  decree  which 
if  ^fintU  at  to  one  of  tbe  defendants^ 
whose  cUim  ie  adveree  to  that  of  the 
pkumtift  and  all  the  othef  defendants, 
as  to  wAmr  the  cause  is  continued  in 
Court?  Alexander^e  Aeirt  v.  Coteman  & 
wife.  p.  328-353. 

5.  Where  an  appeal  is  taken  in  Courts 
the  appeal  bond  cannot  legally  be  given 
m  the  Clerk*e  ^fice,  Thonuan  U  (TJ^eal 
r.  JRvoju,  p.  397. 

6.  The  Superior  Courts  of  law  have 
jurisdiction  to  grant  Writs  of  Superoe* 
(hat  to  orders  of  the  County  or  Cor* 
poration  CourU  binding  persons,  accus* 
ed  of  being  the  fktbers  of  bastard  chil* 
dren,  to  support  such  chikiren;  and  the 
Court  of  appeals,  in  Hke  manner,  has 
jurisdiction  to  correct  errors  in  the  de* 
olaions  of  the  Superior  Courts  of  law  on 
the  soiiie  subject.  J^emn  v.  Me  Com* 
rnvftwealtk,  p.  453-453. 

7.  The  Circumstance  that  the  amount 
of  tbe  usurious  j'om  vao  Uoe  than  one 
hundred  and  fifty  deUare,  and  that  relief 
ought  to  be  given  t^thateectent  enly,  was 
not  considered,  on  an  appeal  from  a  Su- 
perior Court  of  Cfaancety,  astonishing 
ji  valid  objection  to  the  jurisdiction  oi 
the  Court  of  appeals;  the  eulfject  in  con- 
iroveroy  upon  the  appeal  being  tbe  -wh^U 
debt   and  intereot,  which  amounted  to 

^fiiore  than  one  hundred  and  fifty  dollars, 
ifitofMV.  WareaSndth^p  541-550. 

8.  After  the  Court  of  Appeals  have 
-passed  upon  a  case,  and  remanded  the 
cause  for -a  new  trial  upon  the  jreMsro/ 
isfiftf,  a  plea  in  abatement  or  demurrer 
to  the  declamtion,  upon  the  ground 
that  the  Christian  names  of  the  respect- 
ive parties  are  not  mentioned  therein, 
ought  not  to  be  received.  Lamer  & 
^ih^re  Y.  Cocke^  Crawford^  Company^  p. 
580-581. 


ASSAULT  AND  BATTBBT. 

An  actioa  lor  an  assault  and  battery 
committed  upon  an  infimt,  ought  n6t  to 
be  brought  in  the  name  of  the  f^uardiat^ 
of  such  infant,  but  in  the  name  oj  eueh 
mfani  6y  Ido  or  her  guardian  or  next 
friendf  and  error  in  this  respeet,  befoffo 
Jamary  Ist  1830,  was  fatal,  even  afte» 
general  verdict  for  the  phuntiff.  Stew- 
arty.  Crabhin^e gmardianfp,^9Q, 

ASSETS^ 

1.  M  oeemo,  that,  where  a  decree 
against  executors,  for  a  legaoy>  is  flMdtt 
upon  their  cor^feoting'  aeoete^  ta  their 
hands,  sufficient  to  satisfy  the  aaasei 
without  specifying  whether  sueh  etssis 
consist  of  money  or  other  property;) 
sueh  decree  may  with  propriety  direct 
that  they  pay  the  legacy  and  mterest^ 
with  the  costs  of  the  suit,  out  ^  the  oaid 
atteto,  if  90  much  tkertofthey  hmtOf  ifno$t 
OHt  of  their  own  eotateo.  M^Ba^e  ex^on^. 
Brooho  ^  wtfcy  p.  157-159. 

3.  See  EMBLVMKirrs;  TAsfs^tsn't  ad- 
mhrietrator  v.  TTiwn^fan'*  ea^sr,  p.  514^ 
519. 

ASSIGNMENTS. 

1.  If  a  judgment  of  a  County  Oouit 
be  assigned,  and  afterwards  reversed 
by  the  Superior  Court  of  law,  the  at- 
signee  may  thereupon  sue  the  aasignoiv 
without  eanying  the  case  to  tbe  Court 
of  Appeals.  Arnoid  ▼.  IBckman^  p.  15* 
18. 

3.  Mmmpeit  ra^  be  brought  against 
the  assignor  of  a  judgment,  afterward* 
reversed;  notwithstanding  the  as8ig» 
ment  was  by  ftSfoM  instrument;  /or,  im 
•Qoh  ease,  theeealed  instrument  is  not 
the  ^TMmtf  ^  the  action,  but  only  m- 
dueemem  thereto.    Ibid. 

3.  The  right  of  the  assignee  of  a  bond 
to  demand  payment  thereof  in  a  Court 
of  Equity,  which  existed  before  the 
Statute  authorising  him  to  sue  at  law  m 
his  own  name  upon  the  assignment,  is 
not  impaired  by  that  Stctitte;  but  the 
latter  remedy  is  cumttktive  and  eddt<* 
tional  to  the  former.  Witmy.  JBowke, 
p.  2^25. 

4.  The  assignor  and-  assignee  of  a  bond 
being  made  defendants  to  a  bill  exhibit- 
ed by  the  obligor,  for  an  Injunction  and 
Ibr  general. relief;  he  aUedging  that  he 
paid  the  money  to  the  assignor  withoet 
notice  of  the  assignment;  if  that  allege* 
lion  be  aftcrwerds  disptorcd,  wheveupMi 
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the  f  AJinictioit  10  diasoHred,  and  the  Bill 
dismined  as  to  the  assignee;  the  cause 
ought  yet  to  be  retained  and  farther 
proceeded  in,  to  give  the  complainant 
relief  against  the  assigfior.  Ruffn^r  r. 
Bttrrettf  p.  207^209. 

5.  The  assignee  of  a  bond  can  not  fe- 
eorer  against  the  assignor,  upon  a  decla- 
ration stating  that  the  plaintiff  brought 
toit  and  obtained  a  judgment,  which 
was  injoined,  upon  a  bill  daiming  equit* 
able  cfiscounts  on  account  of  certain 
dealings  and  transactions  between  the 
obligor  and  the  assignor  before  the  as. 
signment,  and  that  the  plaintifl  was 
thereby  entirely  debarred  from  collecting 
tfaedebt;  without  stating  that  the  Ji^junc- 
Uon  woe  made  perpetual,  or  what  pro- 
oeedingstook  place  thereon.  M^Chtng 
V.  ArbucMet  p.  315-316. 

6.  The  rig^t  of  a  bona  fide  assignee, 
for  valuable  consideration,  of  a  note  ne- 
gotiable at  the  Bank  of  Virginia,  to  re- 
cover against  tlie  maker  and  endorsers 
^such  note,  is  not  to  be  affected  by  any 
equity  of  which  he  had  no  notice  when 
he  received  it  M*Miland  Turner  r, 
jBoird;  p.  316-318. 

7.  If  the  maker  of  a  note  negotiable 
At  the  Bank  of  Virginia,  file  a  Bill  of  In- 
junction against  the  payee  and  his  as- 
signee, on  the  ground  of  an  Equity  af- 
fecting the  pityee  only,  the  Court  of 
Chancer}*,  having  before  it  all  the  par- 
ties concerned,  ought  not  to  diecharge 
the  maker  altogether,  nor  to  turn  over 
the  assignee  to  a  suit  at  law  against  the 
payee,  but  should  decree  against  the 
latter,  in  the  first  instance,  that  he  pay 
the  amount  of  the  note  to  the  assignee, 
•nd  the  costs  at  law;  and  liberty  should 
be  reserved  to  the  asmgnee  to  apply  to 
the  Court  to  dissolve  the  injunction  as 
to  the  maker,  for  so  much  of  the  said 
debt  at  he  may  not  be  able  to  recover  from 
the  payee;  in  which  case  a  decree  ought 
niso  to  be  rendered  in  favour  of  the 
maker  against  the' said  j>'j^«e,  fbr  so  much 
thereof  as  he  may  be  compelled  to  pay 
as  sifbresaid.  And  the  decree  should 
iarther  direct,  that  the  action  at  law  in 
favour  of  the  assignee  against  the  payee, 
if  any  be  pending,  be  perpetually  in- 
joined,  except  as  to  the  costs.    Ibid, 

8.  In  such  case,  the^ajsr^e  should  pay 
to  both  the  other  parties,  their  Cooto  in 
Chancery,  and  in  the  Court  of  Appeals, 
upon  an  appeal  Uken  by  himself  and 
the  assignee,  in  the  decision  of  which, 
both  the  other  parties  mbttaniiaUy  pre* 
^ail.  Ibid, 


9.  tn  an  action  by  the  assigiM  1 
the  assignor  of  a  bond,  the  pcnitt  \ 
pute  being  whether  the  assignee  has 
used  due  dili^nce  in  suing  the  obligor; 
if  the  plaintiff  produce  a  tranfteript  of 
the  proceedings  in  a  suit  whidi  he 
brought  against  the  oblig^,  shewing 
the  time  when  the  declaration  wasfiledC 
but  not  the  date  of  the  Writ;  and  the  de- 
fiendant  demur  to  the  evidence,  the 
Court  not  interfering  nor  recpiiringa 
Copy  of  the  Writ  to  be  produced;  siwh 
demurrer  should  be  set  aside,  and  a  v»- 
nire  de  nwo  awarded.  7\»Uaferro  v.  Oettt^ 
wood,  p.  320^^28. 

10.  It  is  genera^  necessary  for  the  at- 
signee  of  a  promissory  note  to  sue  the 
drawer,  in  order  to  charge  the  indor^ 
ser:  but  to  this  rule  there  are  excep- 
tions, where  the  plaintiff  can  shew  n 
discharge  of  the  drawer  under  the  for- 
mer bankrupt  laws  of  the  United  States^ 
or  the  insolvent  law  of  this  Stmte,  or 
that  the  drawer  was  aetualiy  imoofixmtt 
so  that  a  suit  would  have  been  whoBjr 
unavailing.  Brown  r.  Rooo,  p.  391-393. 
11.  In  a  suit  by  the  assignee  against 
the  assignor  of  a  bond,  if  it  appear  tlMt^ 
al^er  judgement  against  the  obligor,  a 
fieri  faciao  was  returned  nuHa  bona,'  md 
that,  afterwards,  the  assignee  sued  oat 
a  capiat  ad  taUtfadendum,  upon  wbieU 
the  return  was,  «•  executed  on  the 
«body  of  the  defendant,  who  stancls 
« committed  to  the  prison  bounds,  as 
«*  per  bond  &c.;"  the  phsntifr  can  not 
recover,  but  must  be  considered  as  hav- 
ing brotigfit  his  action  prematurely;  be- 
cause, for  au^t  that  appeals  tn  the  re- 
cord, the  obligor  is  stiU  In  custody  mi- 
der  the  ca.  ta.,  or  may  have  paid  the 
debt.  Johntton  v.  Naekley,  p.  44A-A50. 

ASSUMPSIT. 

1.  A  guardian  may  bring  aotwnpeit^  im 
kit  own  name,  upon  a  draft  or  order  pay- 
able to  himtetf  ao  gwtrdUm,  for  niODcj 
due  to  his  ward.  Jt^ife  ▼.  Biggino,  p. 
3-6. 

3.  Aotumpmt  may  he  Imnight  agsSnst 
the  assignor  of  a  Judgment,  afterwards 
reversed;  notwithstanding  the  assign- 
mentwasbyasMMinstninient;  for,  is 
such  case,  the  sealed  instrument  b  not 
^e  ground  of  the  action,  but  onlyis- 
ducement  thereto.  JhrnMr.  ffkkmm, 
p.  15-ia 

3.  If  a  miKtia  man  employ  and  pay 
a  substitute  to  perform  his  tourof  dutj, 
itndthermipon  be  ditcharged  bg  the  ssm- 
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r  he  am  not  reoover  btck 
i^  money  paid,  upon  the  p^round  th«t 
tlie  defendant,  after  re]Miiring  to  the 
'pHce  of  rendezvouB,  and  commencing 
the  march,  was  discharged  as  a  super. 
numerary,  and  therefore  never  perform- 
ed the  tour  of  duty,  JCeyt  v.  M^Fa* 
iridg&^  p.  18-30, 

4.  \  plaintifr  in  aittvmpvU  is  entitled 
to  recover  upon  a  parol  agreement  of 
the  defendant,  that,  t/Me  pluinHf -would 
^furrush  and  supply  a  certain  married 
woman  and  her  infant  children,  with 
board,  washing  and  lodging  for  a  cer- 
tain time,  he  the  defendant  would  pay 
him  for  it;  averring  and  proving,  that  he 
ivrnished  the  board,  washing  and  lodg- 
ing, accordingly:  and  this,  although  the 
woman's  husband  be  in  the  Common- 
wealth at  the  time  and  bound  to  fur- 
nish her  and  the  children  with  necessa- 
ties;  and  the  defendant  be  not  morally 
nor  legally  bound,  but  by  his  said  proai- 
i»€.     Lanier  y.  IkirweUt  p.  79-81. 

5.  In  anumpntf  the  testimony  of  wit- 
nesses, offered  to  prove  the  items  in  the 
phiintiff's  account,  ought  not  to  be  ex- 
eluded  from  the  Jury  upon  the  ground 
that,  in  an  action  of  debt  between  the 
same  parties,  {the  record  ofiofdch  action 
ie  not  exhibited^)  determined  during  the 
pendency  of  the  action  of  Mtwi^Mi,  one 
jof  those  witnesses  was  ezamin^  toueh- 
ing  the  same  items  claimed  by  the  plain- 
tin;  to  repel  or  set-ofP  the  credits  then 
olftimed  by  the  defendant.  Robet'tten  r, 
Jhfrietty  p.  469^70. 

0.  In  aoewnpeH  upon  a  written  agree- 
ff»ent,  an  express  ^rom^  ought  to  be 
Ifttdin  the  declaration:  a  mere  recital  of 
the  writing,  tliough  a  true  copy,  is  not 
sufficient.  Wood^  v,  Flowrmy,  p.  50&- 
510. 

7.  The  declaration  was  upon  a  gen- 
eral  indebitatus  ateitmpsit,  for  tlie  hire  of 
five  slaves,  for  which  the  defendants, 
being  co-partners,  promised,  on  the  1st 
of  January  1811,  to  pay  the  plaintiff  the 
sum  of  g350,  when  they  should  be 
thereunto  afterwards  required:— 4he 
pUintifT  could  not  recover  upon  a  writ- 
ing signed  by  one  of  the  defendants, 
certifying  that  he  had  hired  of  the  plain- 
tiff' five  slaves  at  the  price  of  £350,  and 
that  this  should  entitle  the  plaintiff  to 
the  other  defendant's  bond  for  the  same, 
pajable  on  the  Ist  of  January  1811.  Jb. 

ATTACHMBNTS. 

1.  Case  for  malicious  prosecution,  and 
not  tre^asst^^onitif  is  the  proper  ac- 


tion against  a  person  wbo,ma]iciott8ly  and 
without  probable  c»use,  sues  out  an  at> 
tachment,  and  causes  it  to  be  levied  om 
the  property  ci  another.  Shamer  v. 
fr/dU  &  Ifougkeriy,  p.  110^114. 

2.  It  seems,  that,  upon  an  attachment 
for  a  debt  claimed  as  due  from  one  co- 
partner, the  Sheriff  must  seize  ail  the 
partnership  effects,  and  sell  a  moiettf 
thereof  undivtdedf  in  which  case,  the 
vendee  will  be  tenant  in  common  with 
the  other  partner:  for,  if  he  seized  but 
a  moiety^  and  sold  that,  the  other  partner 
would  have  a  right  to  a  moiety  of  such 
moiety.    Ibid, 

3.  Agreeably  to  the  practice  in  this 
state,  a  Subpoena  in  Ohancery  with  an 
endorsement  thereon,  •^to  stop  ther 
<«  effects  and  debts  of  the  absent  de* 
«  fendants  within  the  State,"  (mention- 
ing their  names,)  **  to  satisfy  a  debt  due 
«  from  the  absent  defen<hmts  to  the 
<«  piaintifi;"  operates,  yrmn  the  time  of  the 
oervice  of  thatpt-oceto  on  the  defenchmts 
within  the  State,  as  an  attachment  to 
stop  the  payment  by  them  of  monies 
due  from  them  to  the  absent  defendants^ 
and  to  inhibit  a  transfer  thereof  'from 
the  said  absent  defendants  to  other  per- 
sons. fViUiamaon  &  othert  v.  Bowie, 
176-180. 

4.  An  Attachment  in  Chancery  lies 
to  secure  a  debt  payable  at  a  subse^ 
quentday,  or  to  relieve  the  endorser 
of  a  note  which  has  not  become  paya- 
ble at  the  date  of  such  attachment, 
whichiiinds  the  property  in  the  hands 
of  the  garnishee,  from  the  time  of  it's 
service,  so  a9  to  inhibit  the  absent  de* 
fendant's  making  a  transfer  thereof, 
even  for  the  benefit  of  a  creditor  whose 
daim  is  already  due  and  payable.    Ibid, 

5.  A  creditor  residing  in  Maryland^ 
may  sue  out  an  attachment  in  Chanceiy 
tn  Virginioy  against  his  debtor,  rending 
aloo  in  Maryland,  and  others  residing  in 
Virginia,  indebted  to,  or  having  in  their 
hands  effects  of,  such  debtor.    Ibid, 

6.  In  a  suit  against  a  Constable  fbr 
breach  of  duty  in  not  delivering  to  the 
Sheriff,  in  obedience  to  the  Court's 
order,  attached  effects  in  his  hands,  tea- 
timony  on  his  part  to  prove  that  any  of 
those  effects  were  not  the  property  of 
the  person  against  whom  the  attach- 
ment issued,  and  therefore,  after  being' 
taken,  were  by  him  given  up,  is  not  ad^ 
missible.  Smith  (Lietitenant  Oovemor'S 
V.  Cooper,  p.  401-405. 

7.  To  such  action,  if  the  Constable 
plead,  that  the  plaintiff  in  the  attach- 
mentf  having  taken  fh>m  a  ceitsin  L  B. 
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AbondlbrliMdenvefy  c^die  attvclwd 
'  cfiects,  alterwirds  dknected  him  to  giv^ 
Ibeni  up  to  the  debtor,  vitk  which  di- 
rcctron  be  complied;  he  cannot  tntro^ 
duce  the  said  I  B.  as  a  witness  to  prove 
it.     8imik  y.  C^eper^  p.  401-405 

8.  If  the  claim  of  the  plaintiff,  in  an 
attacbnieiit  against  an  absconding  debt- 
or, btf  stated  as  for  a  certain  sum,  due 
by  negotiable  note,  with  interest  from 
the  day  when  such  note  should  have 
been  paidf  and  the  bond  4br  prosecut- 
ing the  attachment  describe  it,  as  sued 
out  fbr  the  mm  ofmmey  mtnHtufd  there- 
in,' (saying  nothing  ofhUereHf)  tbe^art* 
ance  is  not  matenal.  Htmth  v.  Pearee, 
p.  58JU587. 

9.  Special  bail,  to  replevy  the  attach- 
ed effects,  and  a  plea  to  the  action 
eught  to  be  received,  in  behalf  of  the 
defendant,  upon  an  attachment  issued 
against  him  as  an  absconding  debtor; 
notwithstanding  he  did  not  (when  sol- 
emnly called,)  appear  in  person  or  by 
attorney;  such  bail  and  plea  being  of- 
fered at  the  term  to  which  the  attach- 
ment is  returned  executed,  and  before 
^le  judgment  upon    it  is  pronounced. 

ma. 

ATTOifi«IIE8  IN  FACT. 

1.  If  A.  gfive  a  power  of  Attorney, 
in  due  form,  to  B.,  authorising  him  *<  to 
^■dram  eheok§,  inthrte  notet,  mid  general- 
^^  Uf  H  do  tiU  and  every  act  and  deed,  !•- 
'^  toard*  the  execution  of  hit  bueilien  at 
'  •*  a  certain  bank;*'  and  deposit  the  said 
power  in  the  bank,  to  he  inspected, 
when  called  for,  by  any  person  interest- 
ed in  matters  relating  thereto;  he  is 
bound  to  make  good,  to  a  honafide  pur- 
chaser for  valuable  consideration,  any 
indorsement  of  a  note  negotiable  at  the 
said  Bank,  which  B.  mgy  make  in  his 
name  as  his  Attorney;  notwithstanding 
the  real  object  of  ^e  said  power,  ver- 
hally  declared  at  the  time  of  it's  execu- 
tion, was  to  aiithdrise  B.  to  renew  certain 
••ecommedation  paper  then  in  Banks  and 
»not  tt)  indorse  any  other  paper.  Mmm  r. 
4^n^,  p.  438-430. 

AVERMENTS. 

'1.  The  assignee  of  a  bond  can  not  re* 
rcover  against  the  assignor,  upon  a 
4eoianition  stating  that  the  phttntiff* 
brought  «oit,  and  obtained  a  judgment, 
^loh  was  injoined,  upon  a  BiU  claiming 
equitable  discounts  cf  certain  dealings 
and  tysftsftctiows  between  the  obligor 


and  the  assignor  bcfbre  the  MwgwnwaCi 
and  that  the  plainttif  was  therebjf  ewltrs 
/y  debarred  from  collecting  the  debts 
without  stating  thc^  the  h^unctian  «at 
made  perpetttat  or  what  proceedings 
took  place  thereon.  ^tChmg  r.  jfrtee^ 
JWe,  p.  315-316. 

2.  An  action  againA  a  Collector  of 
poor  rates,  upon  his  bond  to  the  Ov^v 
aeers  of  the  poor,  can  not  be  maintaiiied 
without  an  averment  in  the  dedamtiim 
that  the  plaintiffs  are  Overseers  at  th0 
time  of  the  ineHtution  of  the  9%dt,  Bortm 
&  othere  v  Maymond  and  other;  p.  399- 
401. 

3.  In  declaring  upon  a  bond  given  bjr 
a  public  officer-to  the  Governor  and  hit 
successors,  conditioned  for  faithfiil  per- 
formance of  official  •duty,  it  is  not  neces- 
sary to  aver  the  non  payment  of  the  pc 
nalty  to  the  obligee,  or  bis  successors, 
by  any  of  the  obligors.  SmMi  (Lieutem 
ant  Oovemwr,)  v.  Cooper,  p.  401-405. 

AWARDS. 

1.  Although  infants  are  boond  by 
judgments  had  under  the  miperinten- 
dance  and  protection  of  the  Court,  jret^ 
where  the  case  is  referred  to  artitrtdorm^ 
whereby  they  are  deprived  of  thai  pro- 
tection, a  submission,  even  by  rale  of 
Court,  ought  not  to  be  sanctioned,  even 
thong-h  the  award  be  in  their /ofoour,  Fofv 
as  awKrds  are  in  the  nature  of  judgw 
menta,  and  are  to  be  final  and  eoacta* 
sive,  whidh  cannot  be  wfa^e  one  party 
has  a  right  to  avoid  them;  it  Ibllowe  ^at 
a  submission  by  inJatUOy  aitkough  wiA 
adulioj  can  not  be  obKgstory  %m  either 
party.  Britton  v.  WUUaim^e  detdoemf  p* 
453-454. 

1i. 

BAIL. 

1.  A  plea  of  non  ett  faetum,  iBlMhair 
of  a    person  returned  as  appearanee 
bail,  who  denies  that  he  ever  execvtei 
the  bail  bond,  is  regular  and  prepeiu  * 
Spotnoood  V.  Jhvgiao,  p.  31S-iia 

3.  A  person  returned  aa  appeanmoe 
bail,  who  denies  that  he  ever  exeeoted 
the  bail  bond,  is  not  prechided  fron  ob- 
taining relief*  in  equt^,  by  h»1aifiii|^  t« 
appear  and  plead  ft#fi  eeifachtm  at  lsar»  af- 
ter being  informed  that  his  name  was 
subscribed  to  such  bondi  for  i^  in  tec, 
he  did  not  execute  tiie  bvnd,  he  had  re- 
gularly  no  day  in  Court,  and  was  there. 
fore  not  boQiM  to  take  any  «tep  for  Imi 
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sdliDf  in  tlM  ictioo  at  comiiKm  law. — 
JS^otnfodr.  iRgginbthamt  p.Slo-315. 

3.  The  officer  wrho  returned  the  writ 
mod  bail  bond,  ought,  as  well  as  the 
plaintiif  at  law,  to  be  made  a  party  de* 
feodaat  to  a  Bill  of  Injunction  filed  by 
the  person  returned  as  bail,  who  denies 
that  he  ever  executed  the  bond;  for  the 
Officer  is  imiereited  in  tiie  question  in 
oootroversy,  and  stiould  be  a  party,  that 
JSnal  and  ^tnpUte  justice  may  be  done* 

4,  Special  bail,  to  replevy  the  attach- 
ed effects^  and  a  plea  to  the  action,  ought 
to  be  received,  in  behalf  of  the  defen* 
dant,  upon  an  attachment  issued  against 
lum  as  an  absconding  debtor;  notwith* 
standing  he  did  not  (when  solemnly 
called*)  appear  in  person  or  by  attorney; 
such  bail  and  plea  being  offered  at  the 
term  to  which  the  attachment  is  return- 
ed executed,  and  before  the  judgment 
upon  it  18  pronounced.  Smith  v.  Pearce^ 
p.  S^i^^iiT, 

BANKS. 

1.  The  hmiajitie  owner  of  a  bank  note, 
iiAving  transmitted  one  half  thereof  by 
the  mall,  which  has  been  stolen  there- 
from, or  is  lost,  can  not  demand  payment 
fieom  the  bank  of  any  part  of  it's  amount, 
io  consequence  of  holdmg  the  plained 
ht^fmer^f  but  he  ui  entitled  to  demand 
thm  whole  amount  of  the  said  note,  on 
satisfying  the  bank  of  the  verity  of  the 
iU»eve  facts,  or  eatabiuhin^  them  by  the 
jiidgment  of  a  Court  ok   £<jmty,  and 

£'ving,  in  either  case,  a  satisiactory  in- 
>mnity,  to  secure  the  bank  against  fu- 
ture loss  fi'om  the  appearance  and  set- 
ting up,  of  the  other  half  of  such  note. 
The  Bank  of  Virginia  v.  Ward^  166-X69. 

BAB. 

1.  No  verdict  and  judgment  in  j^c»- 
nmnt^  can  be  relied  on  as  a  bar  to  a  sub- 
sequent Eiectment;  though  for  the  same 
land,  and  between  the  same  defendants 
and  hf$99r$  of  the  plaintiffs;  the  Jictitioua 
pUuntiJft  beinj  not  the  tame,  PtUard  v. 
JBaylore  6r  othtrt,  p.  433-439. 

3  A  judgment  for  the  defendant,  upon 
pleadir^  not  going  to  tit^foundaUtn  of 
tike  action,  is  no  bar  to  the  plaintiff's 
fturingittg  another  action  for  the  same 
•ause.  Lane  v.  Harrieon^  p.  573-580. 

BARGAIN  AND  SALE. 
i.  A  deed  of  bargain  and  sale  and  re- 
I^MM  of  land,  from  a  penon  notin  poih 


asssiott,  to  ant^het  in  the  tsfflepredica' 
ment,  (the  land  l>ein^,  at  the  time,  held 
by  a  third  person  with  adverse  title,) 
passes  nothing,  and  therefore  does  not 
divest  the  bargunor  of  his  right  to  re- 
cover  in  Ejectment.  Hopkint  6f  H^'atMom 
V.  H^ard,  p.  38-41. 

2.  Three  demises  were  laid  in  a  dee» 
laratioa  in  £\jectment;  one,  from  the 
Patentee  of  the  land  vho  vae  deadf  an» 
ther  from  his  heUtg  and  a  third  from  a 
person  to  whom  the$  had  executed  a 
deed  of  bargain  and  sale.  The  plaintili 
recovered  on  the  eecond  demise;  thougk 
not  on  the  first  or  third.  See  v.  ChremUeet 
p.  303-304. 

BASTABD  OHILPREN. 

1.  The  Superior  Courts  of  law  hare, 
jerisdiction  to  grant  Writs  of  Supero^. 
dooM  to  orders  of  the  County  or  Corpo* 
ration  Courts,  binding  persons  accused 
of  being  fathers  of  bastard  children,  tot 
support  such  children;  and  the  Court  of- 
Appeals,  in  like  manner,  basjurisdictioiv 
to  correct  errors  in  the  decisions  of  the 
Superior  Courts  of  law  on  the  same  sub-, 
ject.  Mann  v.  the  Commonwealth,  p.  453u 
453. 

2.  A  person  accused  of  being  the  fa- 
ther of  a  bastard  child,  can  not  lawfully- 
be  bound  to  support  such  child,  without 
a  written  charge  before  the  magistrate^ 
by  it's  mother;  nor  unless  it  appear  that 
the  warrant  was  issued  by  the  magistrate 
upon  the  application  of  the  Overoeero  of^ 
the  poor,  or  one  of  them,  or  that  they,  or- 
one  of  them,  were  parties  to  the  cause 
in  the  Court  making  the  order  against 
such  person.    Ildd, 

BILLS  IN  CHANCERY. 

1.  Where  the  Bill  in  Chancery  is  de- 
iective,  not  only  for  want  of  proper  par- 
ties,  but  in  other  respects,  so  that  no 
decree  for  the  plaintiff  can  be  entered, 
a  decree  dismissing  the  Bill  altogethei^ 
ou^ht  to  be  affirmed.— J>ut,  if  it  appear 
probable,  that  something  might  be  re- 
covered upon  anew  bill  properly  drawn, 
auch  affirmance  should  be  without  pr^u^ 
dice  to  any  other  suit  the  plaintiff  may 
be  advised  to  bring.  StoU  6f  othero  v. 
BaokerviUe  U  othero,  p.  20-23. 

2.  A  point  mmihyr  to  that  in  Hough  v. 
iSArseve,  4  Ahtrtf.  490,  agaio  decided; 
viz,  that  a  bill  c^  ImunQtion  ought  not 
to  be  dismissed  at  the  next  term  after 
dissolution,  (under  the  3d  sectimi  of  the  * 
Act  of  Jamiary  20th,  1904,)  if  smIi  UI 
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hvre  other  objects  bendes  those  em- 
braced by  the  Injunction.  Sing-letwt  v. 
Xewii  &  othert^  p.  397-398. 

BILLS  OF  EXCEPTIONS. 

1.  Upon  the  Court's  overruling  a  de- 
fendant's motion  for  a  new  trial,  if  he 
file  a  bill  of  Exceptions  to  such  opinion; 
stating  all  the  facts  proved  to  the  Jury; 
from  whidi  it  appears  that«  upon  the 
menu,  the  plaintiii' ought  not  to  recov- 
er; the  judgment  ought  to  be  reversed, 
Mul  a  new  trial  granted.  Ketf  v.  M^Fu" 
tHdge,  p.  18-20. 

2.  If  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to 
evidence,  be  overruled,  a  bill  of  excep- 
tions to  the  Court's  opinion  ought  not 
to  state  all  the  evidence  given  in  to  the 
Jury,  but  only  the  facts  appearing  to 
the  Court  to  have  been  proved.  Ben- 
•net  V.  Uartknoay  adnCr  of  Jones,  p.  125^ 
a32. 

BILLS  OF  EXCHANGE. 

1.  The  payee  of  a  draft  or  order, 
purporting  to  be  for  money  lodged  by 
the  drawer  in  the  drawee's  hands,  be- 
longing to  such  payee,  nuiy  recover  of 
the  drawer  upon  the  drawee's  refusing 
payment;  (timely  notice  of  such  refosal 
being  given;)  though  such  draft  or 
order  be  \wt  negotiable  as  a  bill  of  ex- 
change; being  dimwn  on  a  partictHar 
fund,  not  in  nivour  of  the  payee  « or 
order,'*  nor,  in  terms, /or  value  received. 
JoUiffe  V.  Migg'ins,  p.  3-6. 

2.  If  the  drawer  of  a  protested  bill  of 
exchange,  being  applied  to,  in  behalf 
of  the  holder,  for  payment,  acknowledge 
the  debt  to  be  just;  and  promise  to  pay 
it;  saying  nothmg  about  his  having  re- 
ceived notice;  the  holder,  in  an  action 
of  debt  upon  the  bill,  against  suchdrav- 
er,  is  not  bound  to  prove  that  notice 
Mras  given  him  of  the  protest,  ffalker 
▼.  Ltwerty  £/  GanHey,  p.  487-*488. 

BILLS  OF  REVIEW. 

1.  K  Bill  of  review  to  a  decree  pro- 
nounced before  the*  11th  of  February 
1814,  (see  Acts  of  1813,  c.  12.  4  3,) 
tould  not  be  received  after  five  years 
had  elapsed  from  the  date  of  such  de- 
cree. Shepherd  y.  Larue  &e.,  p.  529- 
531. 

2.  It  is  not  necessary  to  plead  the  act 
o£  limitatums  against  a  bill  of  Review; 
fut  itooghttoa^»^»Mr»iiitheBtUitsett, 


that  it  is  exhibited  within  the  timepfe-^ 
scribed  by  law;  or  tliat  the  compuio- 
ant  is  protected  by  some  of  the  smviupi 
in  the  act;  otherwise  it  ought  not  to  he 
received.    Ibid, 

3.  In  such  case,  if  the  fiict  alledged  to 
prevent  the  operation  of  the  act,  be 
not  true,  it  may  be  denied  by  the  aiw 
swer  of  the  oUier  party;  and,  oo  the 
proo^  (if  in  his  favour,^  tlie  biH  of  re- 
view should  be  rejected^    Jbid. 

4.  It  is  not  a  sufficient  ground  for  a 
bill  of  review,  that  certain  documents 
on  which  the  Cemplainant's  right  to  a 
decree  depended,  and  which  he  intend- 
ed to  exhibit  with  his  original  bill,  were 
lost  or  mislaid  by  hie  Couuself  and  nst 
found  until  after  the  decree  against 
him.  Jones  v.  PHehet^s  densees,  p.  435 
427. 

BILLS  OF  SALE. 

1.  A  Bill  of  sale  of  personal  propeHy. 
(not  being  necessary  to  pass  the  title,) 
need  not  be  shewn  in  evidence  by  per- 
sons claiming  under  the  grantee,  in  a 
eontroversy  between  them  and  the 
grantor,  or  those  claiming  under  hint 
for  they  may  prove,  by  any  other  legal 
evidence,  a  title  in  the  person  under 
whom  they  claim;  and  such  grantee^  or 
his  representatives,  may  prove  their 
title  by  other  evidence  than  the  Bill  of 
sale,  unless  it  be  alledged  that  such  BHl 
of  sale  contains  other  matteirtlinn  tlie 
mere  transfer  of  the  property,  (and  of 
which  the  g^ntor,  or  those  cuumiag 
under  him  might  avail  themselves*)  and 
notice  be  given  to  prodoce  it:  but  m 
neither  case  can  the  substance  or  con- 
tents of  the  Bill  of  sale  be  given  in  evi- 
dence without  due  affidavit  by  the  par> 
ty,  or  other  satisfactoiy  proof,  of  it^ 
loss,  or  that  it  is  not  in  the  power  of 
the  party  so  offering  the  evidence. 
Qpvens  v.  Manns,  p.  191-203.       * 

BONDS. 

1.  Where  an  obligee  covenants  not  to 
sue  one  ot  two  joint  and  several  obfi- 
gors,  rand,  much  more,  where  lie  binds 
himself  not  to  sue  him^  a  Umsted  time 
only,  J  this  does  not  amount  to  a  release, 
but  to  a  covemam  only;  and  he  may  stiS 
sue  the  other  obKgor  at  law*  Ward  v. 
Johnson,  p.  6-9. 

2.  The  right  of  the  assignee  of  a  bond 
to  demand  payment  thereof  in  a  Court 
of  Equity,  which  existed  before  the 
Statute  autboiiziiig  \&esl  to  sac  it  iav  In 
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h'lB  own  name  upon  the  assignment,  is 
not  impaired  by  that  Statute;  but  the 
latter  remedy  is  cumulative  and  addi. 
tiona]  1o  the  former.  fVtTin  v.  BovUt, 
p.  23-25. 

3.  In  an  action  upon  a  bond  for  prose- 
cuting an  Injunction  to  stay  proceedingB 
on  a  judgment  at  law  for  a  debt  bearing 
interest;  which  injimction  is  dissolved 
and  the  Bill  dismissed;  the  plaintiff  is 
entitled  to  a  verdict  for  the  amount  of 
the  principal  sum  with  lawful  interest 
to  the  time  of  finding  such  verdict,  the 
costs  at  law  and  in  Chancery,  (costs  be- 
ing awarded  to  the  plaintiff*  by  the  de- 
cree,)  with  damages  on  the  said  princi- 
pal sum  at  the  rate  of  ten  per  centum 
per  annum  during  the  pendency  of  tfie 
injunction;  although  the  condition  of 
the  bond  be  for  payment  of  <•  the  jMcKf- 
^<  ment,  and  cosu  of  the  injunction  (if  ml* 
<<  ed  to  be  paid  by  the  complainant,) 
«•  without  mentioning  damages."  Fox  U 
V9i»te9  T.  Mwnijoyj  p.  36-37. 

4.  If  a  bend  be  given  in  the  usual  form, 
for  a  penalty,  conditioned  to  be  dis. 
charged  by  payment  of  the  principal  at 
a  future  day,  •*  -mith  interefijrom  the  date 
tfnot  punctually  paidy  such  6acib-interest 
is  to  be  considered  an  additional  penal- 
ty,  and  not  recoverable.  Waller  v.  Long- 
71-79. 

5.  The  Clause  in  our  Act  of  Assem- 
bK  (R.  Code  of  1819,  Vol.  1st,  p.  509,^ 
^ich  prescifbes  the  sum  for  which 
j«dgment  is  to  be  rendered  on  a  bond, 
meant  that,  in  cases  of  penalties  by  way 
of  security,  the  final  justice  of  the  case 
^ould  be  attained  in  the  Courts  of  law; 
in  effectuating  which  object,  those 
Cooits  are  to  be  governed  by  the  same 
considerations  wnioh  influence  the 
Courts  of  Equity.  lUd. 

6.  A  Bond  from  the  deputy  to  the 
High  Sheriff,  conditioned  for  the  fiuth- 
fill  performance  of  his  duty  as  deputy, 
«  diaing  hie  con^nuance  in  ofice,'*  vitk- 
out  specifying  the  length  of  time,  is  binding 
on  him  and  his  sureties  for  the  transac- 
tions of  one  year  only*  Munford  v.  Bice* 
p.  81-83. 

7.  In  debt  on  a  bond,  if  the  defend- 
ant plead  that  the  same  was  obtained  by 
§ijBe  sugfgestiens  and  misrepresentations 
by  the  plaintiff,  '*  ae  per  preamble  in  the 
Moid  bendf'*  and  the  plaintifl'  join  iteue 
as  to  thefactf  which  issue  is  found  against 
him  by  a  Jury;  whatever  estoppel  (if 
waxy)  might  have  been  to  such  plea,  is 
thereby  waived,  and  judgment  ought  to 
be  fi>r  the  defendant.  Chew  executor  of 
fFermley  v.  Mqfett  U  vife,  p.  120-.123. 
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8.  Issue  being  joined  on  a  plea  that  a 
bond  was  obtained  by  fraud,  a  Verdict, 
••  for  the  defendant,  because  the  Juiy 
«  believe  the  bond  was  obtained  by  fraud- 
ulent means,'^  is  sufficiently  positive  and 
certain.    IHd, 

9.  According  to  the  practice  hi  oun 
Courts  of  Equity,  it  eeeme  that  a  Bill  to 
set  up  a  lost  bond,  need  not  be  support- 
ed by  the  plaintiff^  ajhlavit,  Cabelt^ 
export  V.  Meggin»on*9  aSm^s.  p.  20i2-207, 

10.  The  vendor  of  a  slave  gave  a 
bond  to  the  buyer,  with  a  condition, 
reciting  that,  whereas  he  had  sold  him 
a  slave  for  a  certain  sum  of  money,  if, 
therefore,  the  buyer  should  pay  the  said 
sum,  and  another  sum  annually  for  hire 
of  tbe  said  slave,  until  he  should  pay 
the  said  purchase  money;  which  he 
might  do  at  any  time,  (when  the  said 
hire  should  cease;)  then  the  vendor 
should  convey  to  him  a  lawful  right  and 
title  to  the  said  slave;  which  title  in  the 
mean  time  should  remain  in  the  vendor. 
The  buyer  was  not  entitled,  under  this 
bond,  to  the  possession  and  property  of 
the  slave,  but  the  vendor  could  recover 
in  detinue.  Erviney.  Dott&n,  p.  231-232. 

11.  A  plea  of  non  eet  factum,  in  behalf 
of  a  person  returned  as  appearance  bail, 
who  denies  that  he  ever  Executed  the 
bail  bond,  is  regular  and  proper,  ^otfi 
wood  V.  DougUu,  p.  312-313.  * 

12.  An  action  of  debt  may  be  brought 
upon  a  three  months  replevy  bond  for 
rent,  though  it  give  back  intereet  from. 
the  time  when  the  rent  became  duet  and 
not  merely  from  the  date  of  the  bond; 
which  circumstance,  the  Court  were  in^ 
dined  to  think  makes  it  not  a  good  bond 
under  the  Statute.  Early  v.  Own,  p,  31^. 
320.  f  -ir     ,, 

13.  If,  to  a  declaration  in  debt  on  i^ 
bonder  making  a  title  to  a  tract  ofland^ 
the  defendant  plead  '<  covenants  per- 
formed," and  aveniict  and  judgment  be 
rendered,  (as  in  covenant,)  for  damagee 
for  non-performance;  saying  nothing  of 
the  penalty  of  the  bond;  such  judgment 
ought  not  to  be  reversed  at  the  instance 
of  the  defendantt  for  such  irregularity 
can  not  be  injurious  to  Asm/  because  the 
true  ground  of  the  action  appears  by  the 
deck^attoUf  and  the  satisfaction  thereby 
demanded  extending  the  vhole  injury, 
the  action  can  in  no  form  be  repeated* 
Pate  V.  Spotte,  p.  394-397. 

144  In  debt  on  a  bond,  conditioned 
that  the  obligor  shi41  make  a  title  to  ^ 
tract  of  land,  vhen  thermmto  lamfuly  re» 
quiredf  if  the  defendant  plead  c9^enfm$ 
performed^  and  wwi^  fee  joined  th<^ 
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qpoi),  the  pimntiiFis  not  bound  to  prare 
oa  bispartany  dbnoa//  of  a  deed.  Ibid, 
15.  If  tbe  writ  be  in  Cwoiont,  and 
tbe  declaration  in  debt,  to  which  the 
defendant  pleads  '<  Covenant  perform-^ 
ed;"  the  writ  (though  not  made  part  of 
the  record  by  Oyer)  may  be  resorted  |p 
at  the  trial,  to  shew  the  true  date  of  the 
ifutituUen  qfthe  emit  and  the  Court  may 
instruct  the  jury  that  a  deed  executed 
^fter  the  date  ofihe-writ,  (though  before 
Ae  fiUng  of  the  declaration)  is  no  pep* 

Srroance  of  the  condition  of  the  bond 
K^lared  upon.    Ibid. 
1$.  Where  an  appeal  is  taken  m  Ceurt^ 
the  appeal  bond  cannot  legally  be  given 
inthe  Cleree  office,     Thomeen  U  (TMal 
f  .  JEHmuw,  p.  397. 

17.  Qtt^rCf  whether  any  action  can  be 
Viaintained  on  a  bond  executed  to  **  C. 
M,  Uc.  overaeere  of  the  peer  rfM,  Cotm- 
<y,'*  with  a  condition,  that,  « if  the  first 
*<  named  obligors  shall  well  and  truly 
*^  collect,  from  the  Ty thables  of  said 
«  County,  the  poor  rate  for  the  year 

**  and  pay  the  same  to  the  orders 
^'ofthe  said  overseers,  then  the  said 
^  obligation  is  to  be  void  "  &c.?  Hoirten 
and  othere  Y,  Haynumd  &  eihere,  p.  399- 
401. 

18.  In  declaring  upon  a  bond  given 
by  a  public  officer  to  the  Governor  and 
Ilis  successors,  conditioned  for  faithftil 
performance  of  official  duty,  it  is  not 
necessary  to  aver  tbe  rwnpaymetUiii  the 
fenahy  to  the  obligee,  or  his  successors, 
py  any  of  the  obUgors.  Smiths  {Ueu- 
t^ant  Gevemer,)  v.  Ceeper,  p.  401-*405. 

19.  See  Sbkbivfs;  Meun^oy  6f  Trip* 
leUv.Bank9*9  eac^er  ^  devieeee,  n.  SdT^ 
339. 

20.  See  Pahtvxbsbiv;  Peindexter  v. 
Wuddy,  p.  418-433. 

31.  See  Hsms;  WUdert  v.  ChamhUe^e 
<u£piV  &  hdre,  p.  433-433. 

32.  See  AssieincaKTSt  Jnhneten  y, 
Jfecitfey.p,  448-450, 

33.  See  FaAun;  Weeft  exeeuter  r. 
Logwood,  p.  491-506. 

S4.  See  MoRT^AOSS;  Celguheune  T* 
^tkineoru,  p.  55(X-S57. 

35.  See  Sasurrs;  Lanev,  Hamieon, 
9^573-580. 

BOOKS. 

1.  A  obaiyr^  of  Usury  being  expUcit- 
hr  denied  W  the  defendant's  answer, 
tne  plaintifi^has  not  a  right  to  an  order 
requiring  him^  to  produce  his  books  and 
papery  m  the  pocpoie  of  estabfishing 


such  charge.  Gtvenftow's  a^tfxY4  Bar^ 
m,p.  473-484. 

BOUNDARIES. 

!•  See  CoxraoMiSB;  Zan^e.  devieeee 
▼.  Zone,  p.  406-^17. 

BREACH. 

1.  In  charging  a  breach  of  tbe  coodt-. 
tk>n  of  a  SherifTs  bond,  if  it  was  ailefl^- 
ed  that  he  failed  to  return,  to  the  oiBoe 
of  the  C/e»'ibo/tA«Counfy,  a  fortfacomuig 
bond  taken  upon  an  execution  from  tbe 
Superior  Court  of  law,  such  assigniiieat 
of  a  breach  was  so  defective  that  judg- 
ment for  the  pkinttff  ooold  not  be 
rendered  upon  it,  in  a  case  occurring  be- 
fore the  Ist  of  January  1830.  J^mie  r. 
Barrieon,  p.  57^580. 


CASE  AGREED. 

!•  In  a  case  agreed,  the  parties^  ^Stiest 
setting  forth  a  ckmee  in  a  Will  by  wbick 
4i  limitation  over,  in  &vour  of  the  ptein- 
ti^  was  to  take  effect  upon  the  deatb 
ydtkout  kFofid  issue  of  a  legatee  ofa  par^ 
ticular  estate,  proceeded  to  state  that 
the  said  legatee,  bein^?  more  than  twen- 
ty one  years  old,  died  irithout  leaviag 
any  children  living  at  tbe  time  of  ber 
dcAth;  having  had  only  one,  who  was 
dead  at  that  time.  Thiawaa  adjudg- 
ed a  defective  case,  and  a  venire  usee 
was  awarded;  because  there  mis^  ne^ 
vertheleas,  have  been  ieeue  of  me  aaid 
legatee,  Uvii^  at  the  time  of  her  death; 
and  also,  because  the  whole  Will  was  not 
jtated.  Jdmee  v.  J^mfiiame,  p.  301- 
302. 

CAVEATS. 

1.  In  a  caveat  case,  if  it  be  fcuad  fay 
the  Jury,  or  a^ed  by  the  parties,  that, 
since  the  institution  of  the  Cooeaf,  a 
Grant  from  the  ComnMmwealth  of  the 
knd  in  controversy,  baa  been  obtained 
by  the  Caveatee;  judgment  o«^;ht  to 
be  entered  dismissing  the  Caveat f  bnl 
■ich  judgment  te  be  no  ptejo^ce  to 
a^y  smt  in  Cbanceiy  which  the  Caveator 
may  be  advised  to  bring  to  vacate  the 
said  Grant,  or  any  grant  that  may  iasK 
to  the  Caveatee  in  consequenoe  of  snch 
judgment  of  dismission;  the  jodgmeaet 
on  the  eaveai  being,  in  that  event,  Bot 
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ipitfmomictd  on  a  comparison  of  the  m* 
m^ctiveri^hUtfthepartiei,  GuemnUv, 
A^^.p.  160-163. 

%  The  eeneral  principle  hud  down  in 
the  case  m  Poland  v.  Cr^mweU^  4  .Muii/C 
i55|  does  not  apply  to  a  case  in  which 
the  right*  of  the  parties  can  not  be  ad- 
justed in  the  Court  of  Caveat,  but  the 
aid  of  the  Court  of  Equity  is  necessary 
to  give  to  each  his  proper  share  6i  the 
land  lor  which  tie  has  improperly  lib- 
tahied  a  Patent.  Christianas  devisee  T. 
-Christians,  p.  534-541.    See  EntnrT. 

CHANCERY. 

1.  A  prosecution  under  the  13th 
section  or  the  Act  of  4792  concerning 
incestuous  marriages,  was  a  criming 
prosecution,  and  therefore,  it  seems, 
the  direction  therein,  that  such  prose- 
cution should  be  instituted  in  the  High 
Court  of  Chancery,  wasunconstitutionaL 
Jittomey  General  y.  BreaddiU  ^  leifi,  p. 
116^117. 

2.  Agreeably  to  the  practice  in  this 
State,  a  subpoena  in  Clmncery  with  an 
endorsement  thereon,  «to  stop  the 
debts  and  efi'ects  of  the  absent  defend- 
ants in  the  hands  of  the  defendants 
-within  the  State,  (raentioning  their 
mmes,)  « to  satisfy  a  debt  due  from 
the  absent  defendants  to  the  plaintiff*,'* 

-operates,  from  the  time  of  the  service  rf 
that  process  on  the  defendants  within 
the  Sute,  as  an  attachment  to  stop  the 
payment  by  them  of  monies  due  from 
them  to  the  defendants,  and  to  inhibit  a 
transfer  thereof  from  the  said  absent 
defendants  to  other  persons.  fFilUam^ 
mm  U  others  T.  Bsnrie  &  others,  p.  176* 

3.  An  attathmant  hi  Chancery  lies  to 
secure  a  debt  payable  at  a  subsequ&iU 
day,  or  to  relieTe  the  indorser  of  a  note 
payable  qfter  the  date  of  such  attach- 
ment, which  binds  the  property  in  the 
hands  of  the  garnishee  fmn  the  time  of 
it's  service,  so  as  to  inhibit  the  absent 
defendant's  making  a  transfer  thereof, 
even  for  the  benem  of  a  creditor  whose 
daim  is  lOnMi^  due  and  payable.    Ibid. 

4.  A  creditor  residing  in  Maryland, 
fitty  sue  out  an  attachment  in  Chancery 
Ht  Virginia,  against  his  debtor,  reiMmf 
also  in  Maryhmd,  and  others  residing  in 
Virginia,  indebted  to,  or  having  in  their 
bands  effects  of,  such  debtor.    Ibid, 

COMPROMISE. 
1.  A  widow,  (being  entitled,  under 
the  Will  of  her  husband,  to  make  a  crop 


on  his  home  plantation  in  eonumctioii 
with  one  of  bts  sons,  and  to  a  sumciency 
of  com  and  pork,  with  necessaiy  work* 
ing  utensils,  for  her  support  and  that  of 
herfhmily,  the  fiset  year,  t>n  a  plantar 
tion  directed  to  be  purchased  by  her,) 
agreed  to  give  up,  to  two  of  the  per- 
sons named  as  executors,  (one  of  whom 
only,  with  a  third  person,  administered,) 
her  part  of  the  cn^,  then  grrowing,  opoa 
eonaition  that  they  should  purchase  aa 
much  com  and  provisions,  the  ensuing 
winter,  as  herself  and  a  frieiid  of  her^ 
should  judffe  sufficient,  to  settle  her  oa 
the  aaid  plantation;  which  was  accord- 
ingly done  This  was  held  a  binding 
compromise  of  her  right  to  the  share  m 
the  crop.  Daniel  and  W^e  ▼,  •MadSiM^ 
p.  61-64. 

2.  The  conwderadons  of  esmprondmnfi 
doubtful  rights  and  settHng  boundaries, 
are  not  on^  good,  but  favoured  in  law. 
Zme*s  devisees  v.  Zmie,  p.  406-417. 

CONDITIONS. 

1.  If  the  Writ  be  in  Covenant,  and  th6 
declaration  in  debt,  to  which  the  defeiN 
dant  pleads  Covenant  performed^  the  writ 
(thotigh  not  made  part  of  the  record  by 
Oyer)  mav  be  resorted  to,  at  the  trial, 
to  shew  the  true  date  of  the  instituHmt 
^fthe  suit,'  and  the  Court  may  instruct 
the  jury  that  a  deed  executed  qfier  thu 
date  of  the  writ,  (though  before  the  filin|f 
of  the  declaration^  is  no  performance 
of^e  condition  of  the  bond  declared 
upon.    Pate  v.  Spotts,  p.  394-397. 

CONFESSION  OF  JUDGMENT. 

1.  The  majority  of  the  Court  were 
Inclined  to  think  that  amirety  is  exoa* 
erated  m  equity  though  not  at  lav,  by  the 
qpUintiff's  accepting  a  confesdon  dt 
Judgment  from  the  principal,  and  cove- 
nanting, thereupon,  to  grant  him  astagr 
of  execution  for  a  limited  time;  the 
surety  not  having  assented  to  such  new 

-contract  and  compromise.  fFard  r. 
Johnson,  p.  6.-9. 

2.  Upon  a  sdre/adas  against  heirs  and 
devisees,  to  revive  a  judgment  in  Eject- 
ment, if  «]ie  cf  the  defendants  confeds 
the  plalntifi's  right  to  revive  the  Ju^f- 
ment  in  ihe  scire  facias  mentioned f  and 
>thA«upon  judgment  be  entered  againtft 
him,  (hat  the  plaintiff  have  execution 
fbr  the  whole  tract  of  land  in  question: 
there  is  no  error  in  such  judgment,  m 
which  he  can  take  advantage.  Jsnes  ?. 
Jhe  lessee  rf Carter,  p.  105. 
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CONSIDEaATlON. 

1.  A  defendant,  bein^  P<uty  or  privy 
lo  a  deed,  can  not  avoid  it,  in  a  Court 
of  common  law,  by  parol  evidence,  on 
the  ground  of -want  ^  connderationi — 
for  he  is  ettopped  from  averring  suc^ 
matter  against  a  apecialty,  TauUr  v* 
Xing,  p.  35a-^67. 

2.  The  considerations  of  cotn/>rofiiMin^ 
doubtful  rirhU,  and  9eUU»ig  boundariet, 
are  not  only  good,  but  favoured  in  law. 
ZaneU  devueet  v.  Zone,  p.  406—417. 

3.  See  Fjiaud;  HeH*9  executor  v. 
Zojrwood,  p.  491—506. 

CONSTABLES. 

1.  in  a  suit  against  a  constable  for 
breach  of  duty  in  not  delivering  to  the 
Sheriff,  in  obedience  to  the  Court's 
order,  attached  effects  in  his  hands,  tea- 
timony  on  his  part  to  prove  that  any 
of  those  effects  were  not  the  property 
of  the  person  against  whom  the  attach^ 
ment  issued,  and,  therefore,  qfter  btinr 

/  taken,  -were  by  him  given  up,  is  not  ad- 
xnissible.  Smith  f  Lieutenant  Governor  J 
V.  Cooper^  p.  401-405. 

2  I'o  such  action,  if  the  constable 
jplead,  that  the  plaintifi'  in  the  attach- 
ment, having  taken  from  a  certain  I.  B. 
a  bond  for  the  delivery  of  the  attached 
effects,  afterwards  directed  him  to  give 
them  up  to  the  debtor,  with  which  di- 
i'ection  he  complied;  he  can  not  intro- 
duce the  said  I.  B.  as  a  witness  to  prove 
it.    Ibid, 

CONSTHUCTiON  OF  LAWS. 

Iv  The  law  of  fVattet  in  it's  applica- 
tion hercf  must  be  varied  and  accommo- 
dated to  the  cH^amstances  of  our  new 
«nd  unsettled  CountQ^.  DindlasfV,  Smith 
6f  wife,  p.  134-155. 

2.  The  provision  contained  in  the 
^54th  aection  of  the  Act  concerning 
Wills  &0.,  (R  Code  of  1819,  Ist  Vol. 
p.  388,)  which  provides  that  the  Em- 
blements severed  between  the  1st  oif 
Harch  and  31st  of  December  in  any 
year,  shall  be  aaseta  in  the  hands  of  the 
Executors,  did  not  apply  to  the  case  of 
an  esute  for  life  held  unde^  a  marriage 
contract  dated  in  1766;.  though  the 
tenant  for  life  died  in  1801,  and  that 
eection,  originally  enacted  in  1785,  took 
effect  on  the  Ist  of  January  1787.-^ 
Thomp89n*M  udm*r  v»  7'A0f}^«n'««xV,  p. 
i>14-519. 


CONSTRUCTION  OF  WILLSi 

1.  In  supplying  words  in  a  Will,  it  U 
the  most  con^ct  course  to  supply  soch 
only  as  it  is  evident  the  testator  intended 
te  use,  and  not  such,  o^m,  as  would  be 
necessary  to  effectuate  the  supporod  in- 
tention of  the  testator.  Lynch  &  -w^fis 
\.mu^  vtfe,  p.  114-116. 

2.  Wherefore,  the  words  of  a  coa- 
tingent  limitation  being,  **  in  comc  5.  JV". 
C.  without  i$9ue  of  body  Utrnfully  beg%U 
ten,  then,"  8tc.,  the  words,  «« die,**  and, 
*<  A«r,*'  may  be  supplied  as  evidently 
intended  by  the  tesUton  but  not  the 
word  <*/eat«N^,"  which  he  might  not 
have  known  to  be  necessary  in  law  to 
give  the  limitation  effect,  and  therefore 
might  not  have  intended  to  use/    l&uL 

3.  A  devise  of  certain  salt  works  to 
the  testator's  -wifenixA  two  nearrelaUmne 
of  his,  during  her  lifetime^  subject  to  the 
payment  of  sundry  legacies  to  a  lai*ge 
mmottTttf  was  construed^  in  this  case,  as 
authorising  the  devisees  to  make  aa  idt- 
Undted  use  of  the  salt  mineral,  and  of 
the  woodland  of  the  devisor  from  which 
fuel  was  supplied  in  his  lifetime  for 
carrying  on  the  works.  JFhuBay  r. 
Smiih  &  idfe,  p.  134-155. 

4v  In  a  doubtful  case,  the  Court  should 
lean  against  a  construction,  which,  ia 
effect,  would  leave  the  datigktere  desti- 
tute of  a  permanent  provision,  by  giving 
them  permnuU,  instead  of  real  property. 
Carrington'e  execwre  v.  Belt  O  wij/e^^ 
374-377, 

5.  SeePowBBSf  Ibid* 

CONTINUANCE. 

i.  Under  what  circumstances,  a  cos^ 
ttnuance  ought  to  be  granted,  on  the 
ground  of  Die  absence  of  witnesses; 
without  positive  proo^that  the  sub- 
poenas were  tkUvered  to  the  Sheriff  of 
the  County,  or  sent  to  the  Sheriff  d 
any  other  Coukity.  D^d  v.  Mayett  p. 
390-391. 

CONVEYANCES. 

1.  An  agreement  for  the  sale  of  land 
being,  that  the  vendor  shall  rntke  and 
execute  deeds  of  conveyance,  sad  the 
vendee  shall  pi^,  en  the  day  of  tkeexe- 
ctdion  of  the  eaid  deedtx  pi^  ^  the  per- 
chase  money,  and  give  bonds  for  the  ba- 
lance, as  soon  as  the  quantity,  (suppos- 
ed to  be  a  certain  number  of  acres,)  caa 
be  ascertained  by  an  accuimte  surreys 
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the  T^ndee  IB  not  bound  to  nuke  the 
sjdd  payment,  nor  give  bonds  for  the 
balance,  until  the  vendor  shall  first  Imve 
made  or  tendered  the  conveyancci  not- 
withstanding  a  survey  ascertaining  the 
quantity  of  the  land  has  been  made.— ^ 
Spituiie*$  adm'x  v.  MUief^i'txo^rt  p^  170- 
173. 

3.  If  the  terms  of  the  agreement  bey 
that  the  Vendor  binds  hinue^  to  make 
the  conveyance,  and  the  vendee  binds 
Itimaelfand  hit  heirt  to  make  the  payment 
Sec.,  «n  the  day  of  the  execuUon  of  the  on- 
veyance,'  and  no  conveyance  be  made  or 
tendered  by  the  Vendor  in  hit  Itfetnne;  the 
Vendee  is  not  bound  to  accept  a  con-* 
veyance  from  bis  heir^^  but  may  waive 
the  contract  altogether.  Ibid. 

3.  In  decreeing  a  partition  in  favour 
of  a  plaintiff  claiming  by  equitable  title, 
the  Court  ought  not  to  direct  that  the 
holders  of  the  legal  title  etand  teieed  of 
the  pUintiff 's  part  to  hit  utet  but  that 
they  c9Kvey  the  same,  by  deed,  to  him 
and  his  heirs.  Chriatian't  devitee  r^ 
Chrittiansf  p.  534-541w 

(COSTS. 

1.  A  Court  of  Chancery  ought  not  to 
.give  costs,  (against  compbunants,)  to 
parties  erronewuly  tlmde  by  i^a  ovn 
directiom,  Lema  &  othera  v.  Thornton 
6f  totfe,  p.  87-98. 

2.  Damages  ought  not  to  be  given 
upon  the  affirmance  of  a  decree  dis- 
missing a  bill  with  costs;  for  such  de- 
icree  is  not  rendered,  «  for  any  sum  of 
money  or  quantity  of  tobacco,*'  except 
the  costs.  ft'llUoinson  &  othere  v.  JBovie 
^  othere,  p.  176-l80v 

COURTS. 

1.  Upon  a  ^notion  for  a  new  trial  on 
the  ground  that  the  dannges  found  by 
the  Jury  are  excessive,  if  the  plaintiff 
release  such  {>art  thereof  as,  in  the 
Caurt*e  opinion^  ought  to  be  released; 
and  tbeteupon  judgment  be  entered 
for  the  residue;  such  judgment,  not 
appearing  unreasonable,  should  be  sus- 
tained by  the  appellate  Court.  Preaton 
y.  jB9v,en,  p.  271-277. 

2.  The  whole  proceeding  upon  a  de>. 
miirrer  to  evidence,  is  under  the  con- 
trol of  the  Court  before  whom  the  trial 
13  had,  I^  therefore,  by  misuke  or 
otherwise,  a  material  fact,  on  which  the 
point  in  issue  depends^  and  which  the 
'Cottri  judicially  knowa  to  exist,  be  omit- 
ted  in  such  demuirex^  it  ought  to  be 


set  aside,  as  too  uncertnn  for  a  Judg« 
ment  to  be  given  thereon;  and  this  up- 
on an  appeal  taken  by  either  party. — 
taUaferra  v.  Gatewood,  p.  320l^28. 

COVENANT. 

1.  Where  an  obligee  covenants  not 
to  sue  one  of  two  Joint  and  several  obUw 
gors,  (and,  much  more,  where  he  binds 
himself  not  to  sue  him  for -a  limited 
time  only,)  this  does  not  amount  to  a 
releaae,  but  a  ewenant  only;  and  he  may 
still  sue  the  other  obligor  at  law.  Ward 
v.  Johnaon^  p.  6-9. 

2.  Upon  a  covenant  to  make  a  good 
title  to  certain  lots  of  land,  (acco^ng 
to  a  plat  for  extending  the  streets  of  a 
town,  (including  the  uae  of  the  atreet,  and 
appurtenancea  therein  mentioned,)  and  that 
the  Covenantee,  his  heirs  and  assigns, 
may  at  all  times  thereafter,  enter  into, 
possess  and  enjoy  the  said  lots,  -with  the 
atreeta^Ci  without  the  let,  hindrance 
or  molestation  of  the  Covenantor,  his 
heirs  and  assigns,  a  Court  of  Equity,  by 
Injunction,  will  compel  the  Covenantor, 
his  heirs  and  assigns,  to  remove  all  ob- 
structions by  them  put  in  the  said 
streets,  and  open  the  same  to  the  free 
and  full  use  of  the  covenantee,  his  heirs 
and  assigns)  and  te  permit  him  and  them 
ever  thereafter  to  use  the  same^  with- 
out let>  hindrance  or  mdestatioQb  Brooke 
V.  Barton,  p.  306-307. 

3.  It  is  not  necessary,  4n  the  declara* 
tion  for  Covenant  broken,  to  recite  the 
tohole  of  the  agreement,  but  only  to  des- 
cribe aubatantiaUy  the  material  parts,  as 
to  which  breaches  are  alledged.  Backua 
T.  Taylor,  p.  488-490. 

4.  In  Covenant  upon  an  agreement  of 
lease,  which,  besides  the  stipulation  to 
pay  the  rent,  contained  other  clauses, 
binding  the  lessee  to  board  the  lessor 
and  wife  part  of  the  terra,  and  to  re- 
turn the  premises  uninjured,  the  decla- 
ration described  so  much  of  the  agree- 
ment as  related  to  leasing  the  property 
and  paying  the  rent;  charging  the  de- 
fendant with  having  broken  the  cove- 
nant  generally,  and  particularly  in  fail- 
ing  to  pay  the  rent;  bid  aail  nothing 
about  the  other  atipulations.  It  was  de- 
cided that  this  was  not  a  substantial  va* 
riance.    Ibid. 

CREDITORS. 

1.  A  creditor  having  obtained  judg- 
ment against  the  executors  of  the  aure- 
ty  for  the  debt,  is  not  bound  to  take  out 
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^<!cutSo<kk  before  he  cm  file  bis  tttl!  in 
Equity,  for  an  account  of  the  personal 
and  Kal  estatea  of  the  principal  and 
aurety,  and  to  ^et  aatlslketiai]  out  of  the 
real  in  default  of  the  personal  assets^— 
JDuvo/'t  export,  Tra^tdniteet^  other$, 
p.  29-31. 

2.  Under  ii^hftt  circumstances,  such 
Bill  may  be  filed.  Ibid. 

CRIMINAL  Pk<>3ECUTI<m8. 

1.  A  prosecution  ttftder  the  13th  sec* 
tion  of  the  Act  of  ir93»  concerning  in^ 
cestuous  marriaM,  was  a  ctimiruU  pr6- 
locution;  and  therefbre,  it  seems,  the 
direction  therein^  that  such  prosecution 
should  be  instituted  in  the  Hi^  Court 
of  Chancery^  waS  unconstitutiona).  M» 
$omep  OeMtxd  ▼.  BromMu  &  Wifh^  116- 

CROPS. 

See  BmincBimi  ThmHtptwiCi  ndnft 
V«  Tlmmp9MC9  ^'sr,  p.  514-519. 

D. 

DAfltAGBS. 

1.  iHmages  ought  not  to  be  given 
upon  the  affirmance  of  a  decree  dismiss- 
ii^  a  biU  with  Costs;  for  such  decree  is 
not  rendered,  «  for  any  sum  of  money 
•r  quantity  of  tobacco,"  except  the 
costs.  WiUianmn  U  others  y.  Bow^  & 
•l*^.  p.  176-180. 

a.  Upon  a  9cirtfacUt»  to  revrre  a  judg- 
ment, m  debt,  for  a  penal  sum,  to  be 
discharged  by  princip«l  and  interest;  7f 
the  defendant  confess  judgment  accord- 
Hig  to  the  adre/odo*,  the  plaintiff  is 
ttot  entitled  to  a  Writ  of  enquiry  of  dlam- 
4f0t,  to  recoter  m&re  than  the  penal  auntf 
(the  principal  and  interest  accruing  by 
lapse  of  time,  amounting  to  more;^  but 
must  take  execution  upon  the  original 
judgment,  with  the  addition,  only,  of 
the  costs  upon  the  udre  faeiat.  CdeBi^s 
ex'or  V.  BeU*9  adm*x,  p.  283-283. 

3.  JB  teetiu  that,  in  trespass  vi  et  ontiiv, 
a  declaration  charging  by  way  of  aggra- 

-  viition^  damages,  a  speciatpeeuniary  low, 
.occasioned  by  the  trespass,  was  good  af- 
Her  vi^rdict,  even  before  the  act  ef  Jeo- 
^ails  which  took^rffect^anuaiy  1st,  1820. 

JXmmea  ^othen  ▼.  Etkri^je,  p.  308- 

311. 

4.  See  PatMb  MW'CmnM;  P^trkerr, 


DDCLARATIGll. 

1.  A  pltintSffin  Bjectmeni  migr  i 
▼er  under  ^e  or  the  other,  of  two  de^ 
mnaes,  of  the  same  land,  finom  diSfeffKai 
persons.  B$pkhu  &  fFateen  r.  ffm^i, 
p.  38-41. 

.  2.  Actions  may  be  brought  m  the 
Courts  of  thii  State,  upon  contmcta  es* 
teredlnto;  or  personal  ii^uriea  comift- 
ted, o»y  -mhere.  In  general,  it  ia  ikn  we^ 
eessary  to  state  in  thedechtfitton^  ■Jtara 
the  contraet  arose,  or  the  injury  ww 
committed:  buttlHsis  sometimes  ne- 
cessary; and,  then,  (for  the  sake  of  ob» 
viating  the  objection  of  a  Tariancey  or 
the  lia^e,)  the  pHuntiff*  ia  permitted  t» 
state,  by  a  fiction,  under  tL-videHeei^  dmt 
the  place  is  within  the  jnriadictkMi  of 
the  Court  in  which  the  suit  is  bruughit 
whidi  fiction^  being  in  flmherance  of 
justice,  can  not  be  traversed.    9kav€r>r, 

fmpB  &  Dougherty,  p,  110-114. 

3.  A  declaration  in  behalf  of  tf  aser- 
cantile  Company,  by  the  name  of  ^e 
firm,  (without  mentioning  the  names  of 
the  partners,)  is  good  after  a  verdict  lor 
the  plaintifik  upon  the  general  iasoe.— » 
Pa»  V.  Bacon  &  Co.  p.  219-32a 

4.  Evidence  offered  to  the  Jury,  and 
properly  applying  to  the  issue  jciined, 
ought  not  to  be  rejected  on  the  ground 
of  objections  to  the  dedaraUen,  Prettm 
v^  Bewen,  p.  271-277.' 

5.  It  oeenu  that,  in  trespass  t»s'  etn\  m^ 
a  declaration  chargiiqp,  by  way^  of  agu 
gravation  of  damages,  a  9peeUd pecmdmrg 
h98,  occasioned  by  the  trespass^  «« 
good  after  verdict,  even  befbre  the  act  of 
Jeofidls  which  took  effect  Jamiaty  Isi^ 
1820.  Dimmeit  ^  oihen  v.  JUktitift, 
p.  30&-311. 

6.  The  assignee  frf*  a  bond  can  not  ve^ 
cover  against  the  -assignoiv  vpon  fc 
declaration  stating  thstt  the 
broufl^ht  suit/  and  obtained  a  J 
which  was  ii^ned,  upon  a  1 
equitable  discounts  on  account  of  r^^r^ifi 
dealings  and  transactions  betve 
obligor  and  the  assignor  befbre,tbe  m- 
signment;  and  that  the  pkantifF  m^ 
^ler^y  entirely  d^^ofwif  from  odT 
the  debt;  witiiout  stating  that 
juncUon  wot  made  pttpetuatf 
proceedings  took  place  tl^ 
MChtrt^  V.  Jt^hMttei  p.  SlS'JHl 

f.  In  debt  on  a  hffl  penal,-*  j  " 
entered  upon  nil  dieii  dt  nm  mt0'  ^ 
nujUti9f  ought  not  to  be  tife^recMd^^ril  \ 
ground  that  the  dcdaratioUir^fca^ljiNwil- 
cribing  the  bai pemd^CQlrreMr««vte 
•^iiitjpal  anii^  pejiiliy»''aa4  4tteifeirim 
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to  mMitioii  tWt  the  debt  if  payable. 
«  ««<A  hUerettfromOt  daif prior  to  the  daie:'* 
and  that  the  judg;Dient,  m  cwnfirmty 
imUk  the  biUpenalf  is  entered,  for  the  pe- 
nalty,  to  be  discharged  by  the  principal, 
with  such  interest  and  costs.  Harpir  v. 
SmUh^  p«  389-390. 

8.  An  action  ^^nst  a  Collector  of 
pcxv  rates»  upon  hia  bond  to  the  Over- 
seers of  the  poor,  can  not  be  maintained 
without  an  averment  in  the  declaratioa 
that  the  phdntiffii  are  O  tracers  at  tkf 
time  of  the  intHtution  ofthi  euU.  Sortm 
l^etken  r.  Masfmond and othert, p. 399-- 
401. 

9  In  declaring  upon  a  bond  given  by 
%  poblic  officer  to  the  Governor  and  his 
Sfuecessors,  conditioned  for  laith^  per* 
iamiance  of  official  duty,  it  is  not  neces- 
sary to  ayer  the  non  payment  of  the  pe^ 
fnUty  to  the  obligee,  or  his  successors, 
by  any  of  the  ofa^gors.  Smith  (lAetOen- 
mnt  Oevemor^y  v.  CpH^,  p.  401-405. 

K).  See  DxnHUK;  BoggtM  v.  Boggeoo^ 
p.  486-487. 

11.  It  is  not  necessaiy  in  the  Declara;- 
tioii  for  Covenant  broken,  to  recite  the 
-whole  of  the  ap*eeroent,  but  only  to  des. 
Ciibe  eubttanUaUy  the  material  parts,  as 
to  which  breaches  are  alledged,  Backu$ 
V.  Taylor,  p  488-490. 

12.  See  CoTurAVT;  Ibid, 

13.  In  auumpoit  upon  a  written  agree- 
Baent,  an  express  ^nweoui^ht  to  be 
laid  in  the  declaration:— a  mere  recital 
pf  the  writing,  though  a  true  c<^y,  is 
not  sufficient.  Wooddy  v.  Fioumoy,  p. 
^06-510. 

14.  In  charging  a  breach  of  the  condi* 
Hon  of  a  SheriiPs  bond,  if  it  was  alledg- 
ed  that  he  ^led  to  return,  to  the  office 
of  the  Clerk  qf  the  County,  A  forthcon^ 
mg  bond  taken  upon  an  execution  f^om 
the  Sh^terier  Court  of  law,  such  assi;;n. 
BMAt  M  a  breach  was  so  defective  that 
Judgment  for  the  plaintiff  could  not  be 
ceooered  opon  it,  in  a  case  occurring  be> 
lore  1st  of  January  1830.  Lane  v.  ffar* 
rieen,  p.  573-580. 

15.  After  the  Court  of  Appeals  have 
pnaaed  upon  a  case,  and  remanded  the 
eanse  for  a  new  trial  upon  the  general 
immte^  a  plea  in  abatement  or  demurrer 
to  the  declamticm,  upon  tb^  ground 
that  the  Christian  names  of  the  respects 
iv-e  parties  are  not  mentioned  therein, 
Oiigbt  not  to  be  received*  Lanier,  SheU 
j0ft  &  Coehe  v.  Coeke,  Cramfiifd  &  Con^ 

16.  Ttespaas  on  thecaoe  may  properl|r 
be  brought  by  a  lather,  for  kws  of  the 
^rvice  of  his  daughter,  and  M^pcncet 


iacufped  by  him  in  consequence  of  her 
being  debauched  and  got  with  child;  xa 
firdhie  injwy  to  himself  or  his  property 
being  alledged  in  the  declaration.  Pon- 
her  V.  EUiott,  p.  587-589. 

17.  What  is  the  proper  form  of  the^ 
declaration  in  such  case.  Aid, 

DECREES. 

1.  A  decree  against  executors  fop  a  Ic^ 
gacy,  though  mad^  upon  confession  of 
assets,  and  without  their  expressly  do* 
manding  bond  and  secunty  from  the 
pNuntiff,  b  yet  erroneous,  'h>  it  do  not 
require  such  bond  and  security  to  Im^ 
given  before  the  defendants  be  cqiik 
pelled  to  pay  the  legacy.  M*Uat^o  ea^re, 
▼.  Bi^oko^  vfify,  p.  ^57-159. 

2.  A  final  decree  by  defoult  may  be 
set  aside  at  a  subsequent  Xetm,firgoo4^ 
cauee  ohewng  in  a  case  where  relief  can, 
not  be  given  by  bill  of  review,  or  bill  tou 
impeach  the  decree  for  fraud  in  obtain-y 
ing  it.    Btnm  v.  Vint,  p.  367-271. 

3.  In  this  case,  the  ciroumstancea^ 
shewn  were,  that  the  defendant  against 
whoin  tlie  decree  was  rendered,  waa. 
prevented,  by  ndttake  and  accident,  front 
filing  his  answer,  and  that  in  £Act  fa^ia  tin. 
tie  was  good  to  the  land  in  controversy^ 

4.  A  Court  of  Equity  may  decree  i% 
favour  of  one  drfendant  against  another^ 
(in  a  case  where  the  same  decree  op^^ 
rates  in  favour  of  the  con^UUnant,)  by 
subjecting,  in  tbe^Jtf  instance,  that  de*. 
fendant  who  ought  u/^oie/y  to  pay  the 
debt.  J^J^eU  U  Turner  v.  Baird,  p. 
316-318. 

5.  Upon  a  bill  for  paitltion  of  land;  a 
person  who  claims  part  thereof  by  nd- 
veroe  title,  being  made  one  of  the  de-. 
fendants  fbr  th^  purpose  of  obtaining  a 
surrender  of  titl^  deeds,  and  a  conveyance^ 
^f  ouch  part^  fVom  him;  if  the  Court  de-, 
cree  against  him,  **  that  the  said  deeds 
«  be  set  aaide  and  declared  vmd,  and 
•*  that  the  title  of  the  complainants  te 
^  the  lands  in  the  bill  mentioned,  be 
<'  qidetedf"  and,  by  eonoent  rf  parUeo^ 
the  cauee  be  coninued  aotoihe  other  de- 
fendanto: — quitre,  whether  such  a  decree 
be  JSruil,  or  interleeutory,  ao  to  him?'-^ 
Akxandet*t  heire  ▼.  Cokman  &  wife,  pb 
338-352, 

6  Qyers,  whether  an  appeal  can  not 
be  takenos  ^tifiAi,  from  a  decree  which 
ie  final  ao  to  one  of  the  defendants,  whose 
claim  is  adoeroe  to  that  of  the  plaintffe 
and  ali  the  other  defendants,  as  to  whem 
the  cause  is  continued  in  Court?  Ikid. 
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7.  If  it  be  stated,  in  the  tranicript  of  a 
decree  in  Chancery,  tliat  "  the  cause 
«  came  on  to  be  heard  on  the  bill,  an- 
•<  sMi^r  and  exhibit^;**  such  hearings  must 
be  understood  to  have  been  in  exehitmt 
%fthe  flepontiont  contained  in  the  reeoid; 
no  proof  appearing^  of  not$€e  of  the  time 
and  place  of  taking  those  depositions. 
Shumate  v.  Jhtnbar,  p.  430-431. 

8.  In  such  case,  if  the  Answer  deny 
the  equity  in  the  bill,  and  be  not  impug- 
ned by  the  exMbitt,  a  decree  in  favour 
of  the  plaintiff  should  be  reversed,  and 
the  bill  dismissed     Ibid 

9.  See  Salxs;  ^^tdentt't  adm^r  v.  Da* 
viet'B  adm'r,  p.  484-486. 

10  See  AifHuiTiKS;  Mayo  v.  Tomkie^, 
p.  530-52a 

11.  See  MoRTOAoss;  Ibid. 

12.  See  Bills  op  Rxtiiw;  Shepherd 
V.  Larue,^.  529-531. 

DEEDS. 

1.  A  ce9tuy  qtte  tru»ty  after  the  purpo- 
ses of  the  deed  have  been  satisfied,  may 
maintain  Ejectment,  upon  a  demise  in 
his  own  name,  although  the  le^al  estate 
is  still  in  the  trustee.  Hopkina  &  fFatton 
V.  fTard,  p.  38-41. 

2. 'Upon  a  bill  of  Injunction  exhibited 
by  husband  and  wife  and  their  trustee, 
4o  prevent  the  husband's  creditors  from 
selling  property  covered  by  a  deed  of 
marriage  settlement;  the  deed  appear- 
ing; on  it's  face,  and  by  the  oaths  of  all 
the  complainants,  including  the  trustee, 
(who  appeared  to  have  no  interest  ex- 
cept as  a  party  to  the  suit,)  to  have 
been  executed  before  the  marriage;  and 
it  not  being  charged  in  the  answers,  or 
any  of  them,  that  the  said  deed  was  in 
fact  ante-datedf  though  not  attested  by 
any  subscribing  vitnett,  but  admitted  to 
record  upon  acknowledgments  of  the 
partiee  only;  and  though  the  defendants, 
m  tlieir  answers,  averred,  that  the  said 
acknowledgments  took  place  aftei^  the 
marriage;  tl)e  Court  could  not  with 
propriety  dissolve  the  Injunction,  on  the 
ground  that  the  said  Deed  was  ante-^iat* 
ed.  Scott  ^  W^e  v.  Loraine  U  othert^ 
p.  117-119. 

3.  A  suit  in  Chancery  properly  lies, 
against  a  defendant,  who,  claiming  title 
under  a  deed  alledged  to  be  fraitdident, 
hath  taken  possession  of  and  converted 
to  his  own  use  sundry  articles  of  person- 
al property;  the  plaintiff  praying  the 
Court  to  $et  atide  euch  frandtdent  deed, 
and  compel  the  defendants  to  render  a 
just  account  of  the  property  so  wrongr 


fully  taken,  and  to  pay  the  value  tberen 
of  to  the  plaintiff.  Cocke  v.  Zfio<^tMf^ 
p.  184-185. 

4.  If  a  purchaser  to  whom  a  deed  has 
been  fully  executed,  or  one  chumii^ 
under  him,  put  the  deed  into  the  haads 
of  the  vendor,  that  he  may  acknowledge 
it  for  the  purpose  of  having  it  reconl- 
ed;  such  delivery  is  not  a  surrender  of 
the  title  under  the  deed.  Bota  ▼.  UU- 
Uday  6r  If'elch,  p.  251-^61. 

5.  See  FaAyi;  Taylor  v.  JTn^,  p.  35^ 
367. 

6.  See  CoxsiDKRATioK;  Ibid. 

7  See  TausTBKS;  Ibid;  and  Marris  w. 
Harris,  p.  367-368. 

8.  See  ^VTi>B!«cc;  Bumgardner  U  mtherm 
V.  Mleny  439-447, 

9.  An  agreement  was  made  between 
two  unmarried  sisters,  that  the  proper- 
ty  of  the  one  who  should  die  first*  ar 
be  first  married,  should,  in  either  event, 
belong  to  the  other,  in  cowideration  of 
which  agreement,  one  of  them,  hj  a 
deed  of  gift  executed  two  days  before 
her  marriage,  conveyed  all  her  slaves  to 
her  said  sister,  who,  after  the  marria|^ 
lived  partly  with  her,  and  partly  with 
her  brother;  permitting  the  husband, 
(who  was  in  embarrassed  circumstan- 
ces,) to  have  the  use  of  the  slnvetf  ex- 
cept two,  whom  the  donee  retained  in 
her  own  immediate  employment,  and 
principally  to  wait  upon  herself.  This 
deed,  though  admitted  to  record  on  the 
oath  oioTte  of  the  subscribing  witnesses, 
only,  who  also  swore  to  the  hand-writ- 
ing  of  another  who  was  dead,  was  ad- 
judged not  to  be  fraudulent  as  to  die 
creditors  of  the  husband;  notwithstand- 
ing a  judgment  for  a  debt  bad  bocn 
rendered  against  him,  and  was  unsatis- 
fied, when  it  was  executed,  and  when 
the  marriage  was  solemnized.  Rri^r 
&  othero  v.  jann^s  ex*^re,  p.  510- 
514. 

10.  In  general,  a  deed  is  to  be  taken 
as  having  been  executed  on  the  day  of 
it's  date^  unless  it  appear  to  have  been 
on  some  other  day.  ColguhnLm  v.  .Ir- 
kinoon,  p,  550^57. 

11.  The  testimony  of  die  person  wbo 
exeeuted  the  deed,  was  received  as  JEr- 
ing  the  time  when  it  woo  executed;  not- 
withstanding the  testimony  of  two  wit- 
nesses to  his  acknowledgment  to  the 
contrary  vhen  not  on  oath,-  be  beii^oi- 
tirely  dimnterwted  between  the  paniea, 
and  the  falsehood  of  his  evidence  beinf^ 
not  probable  under  the  tatmuoumen  of 
the  case.    Ibid. 
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12.  A  creditor  by  mortgage  or  deed 
<if  trust,  has  not  a  right,  without  a  vrU- 
ten  agreement^  to  t€u:k  to  such  mortgage, 
or  deed  of  trust,  a  note  or  bond  of  the 
debtor,  m  exclusion  qf  another  mortgage 
&r  deed  oftnut,  bearing  date  either  be^ 
/ere  or  after  such  note  or  bond.    Knii, 

13.  A  deed  of  gift  of  slaves  to  a  mafi> 
ried  woman,  **  to  her  own  epefiial  ttoe,  and 
afterwards  to  her  heir  or  heiro;  with  a 
clause  providing  that,  « if  she  shall  die 
<<  without  heir  or  heirs,  or  without  a 
*'  Will  disposing  of  the  said  slaves  and 
**  their  increase,  they  shall  return  to  the 
<*  donor  or  his  heirs;"  conveys  the 
property  to  the  teparaie  use  of  the  wife, 
flo  that,  after  the  death  of  the  husband, 
she  is  entitled  to  hold  the  slaves  and 
their  increase,  against  his  administn- 
tors.  SmUh  ▼.  SmithU  adn^ro,  p.  583* 
584. 

DEFENDANTS. 

1.  Note  a  case,  in  which  a  decree  in 
Chancery  ijay  be  rendered  in  favour  of 
the  plainti#at  law,  (though  defendant 
in  Equity,)  if  justice  should  require  it. 
Spotrmoody,  mggenboiham,  p.  313-315. 

2.  A  Court  of  Equity  may  decree  in 
fkvour  oi  one  dtfendant  againtt  another^ 
in  a  case  where  the  same  decree  ope- 
ates  in  favour  of  the  Complainant^  by 
subjecting  in  the  Jirot  instance  that  de- 
fendant who  ought  ultimately  to  pay  the 
debt  M'J>reil  ^  Turner  v.  Baird,  p. 
316-318. 

3.  See  Pbactici;  ChrittianU  devioee 
V,  ChristianOf  p.  534-541. 

4.  See  IifjuxcTiovs;  Poindexter  r. 
Waddy,  p.  418-422. 

DEFICIENCY. 

1.  Though  a  purchaser  of  a  tract  of 
land  agree  to  pay  so  much  by  the  acre, 
jet  if  ne  also  agree  to  take  it  by  the  pa* 
tent,  or  ntrvey  already  made,  as  Jixng 
the  number  of  acres  in  the  tract,  (with- 
out any  fraud,  concealment,  or  misrepre- 
sentation, on  the  part  of  the  vendor,) 
he  thereby  takes  upon  himself  the  risk 
as  to  quantity;  by  which  he  might  be 
Miner  or  loser;  and  therefore  is  not  en- 
titled to  any  compensation  for  a  defici- 
ency, rieetr.  JfewWiw,  p.  188-191. 

DEMURRERS. 

1.  The  whole  proceeding  upon  a  d«- 

jmorrerto  Evidence,  b  under  the  con- 

voi.  VI.  77 


trol  of  the  Court  before  whom  the  trial 
is  had.  1(  therefore,  by  mistake  or  oth- 
erwiM,  a  material  fact  on  which  the 
point  in  issue  depends,  and  which  the 
Cwirt  judicially  knowe  to  exist,  be  omit- 
ted in  such  demurrer,  it  ought  to  be 
■et  aside,  as  too  uncertain  for  a  judg- 
ment  to  be  given  thereon;  and  this, 
upon  an  appeal  taken  by  either  party. 
TaHaferro  v.  Gatewood^  p.  320-328. 

2.  In  an  action  by  the  assignee  against 
the  assignor  of  a  bond,  the  point  in  dis- 
pute beinff  whether  the  assignee  has 
used  due  diligence  in  suing  the  obligor^ 
if  the  plMntitf  produce  a  transcript  of  the 
proceedings  in  a  suit  which  he  brought 
against  the  obligor,  shewing  the  time 
when  the  declaration  was  ued,  but  mi 
the  date  of  the  Writf  and  the  defendant 
demur  to  the  evidence;  the  Court  not 
interfering  nor  requiring  a  Cony  of  the 
Writ  to  be  produced;  such  demurrer 
should  be  set  aside,  and  a  venire  de  novo 
awarded.    Ibid. 

3.  When  a  demurrer  to  a  bill  in  Chan- 
cery is  overruled,  a  decree  ought  not 
to  be  pronounced  against  the  defend- 
ant, but  leave  should  be  given  him  to 
file  an  Answer.  Sutton  v.  Oatewood  £i 
•wife,  p.  39ft-399. 

4.  A  demurrer  to  a  Bill  in  Chancery^ 
against  a  Guardian  for  advances  of 
money  &c.  by  the  plaintiff  for  the  use 
of  the  fFardf  ought  not  to  be  sustained 
on  the  ground  that  the  Ward  ought  to 
have  been  a  party:— but  if,  upon  the  -^fn- 
ewer  of  the  Guaidian,  it  should  appear 
proper,  the  Court  should  then  direct 
the  Ward  to  be  made  a  party.    Ibid. 

5.  See  DscLARATioirs;  Lrniier,  SheMti 
&  Cocker.  Cocke,  Crawford  U  Compa- 
ny, p.  580-581. 


DEPOSITIONS. 

1.  //  oeemo,  that  a  deposition  tak^n 
de  bene  esoe,  by  two  magistrates,  and 
with  due  notice,  (it  appearing  that  an 
order  of  Court  was  made  awarding  a 
commission  to  take  it,  and  that  the 
Clerk  charged  a  fee  for  issuing  the  com- 
mission,) ma^  be  read  as  evidence;  on 
proof  of  inability  of  the  Witness  to  at- 
tend;  notwithstanding  there  be  no  other 
proof  that  it  was  taken  by  virtue  of  a 
Commission  delivered  to  the  magis. 
trates,  (no  commission  being  found 
among  the  papers,)  and  it  was  returned 
to  the  Clerk's  office  open  and  unoealed^ 
but  without  being  shewn  to  hate  been 
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€ra4ed  or  aUtred,     Civetu  V.   Mofim,  p. 
491-203. 

2.  The  deposition  of  a  penon  under 
whom  the  party  claimt,  in  whose  favour 
it  is  ofiered*  is  not  admissible  as  evi- 
dence, unless  it  appear  from  the  deeds 
that  no  recourse  can  be  had  against  that 
witness  in  case  of  eviction;  snd  this^ 
though  a  release  to  the  witness  be  ex- 
ecuted by  such  party»  before  the  depo- 
sition is  read  to  the  Jury,  bttt  qfter  it 
wa9  takem  and  though,  at  a  former  trial 
of  the  cause,  before  the  deposition  was 
taken,  a  release  was  tendered,  in  the 
presence  of  the  Court,  by  another  per- 
son (under  whom  such  party  unmediate- 
ly  claimedt)  of  all  claim  which  such 
other  peraoo  might  have,  in  any  event, 
against  the  witness,  on  account  of  the 
subject  in  controversy;  the  necessity  of 
which  release  from  that  penon  was  at 
that  time  agreed  to  be  waived  by  the 
opposite  partv.  Woodward  v.  fFood" 
9on'»  heira,  p.  227-229. 

3.  If  it  be  stated,  in  the  transcript  of 
a  decree  in  Chancery,  that  «  the  cause 
came  on  to  be  heard  on  the  bill,  answer 
and  exfdbiu,-  such  hearing  must  be  un- 
derstood to  have  been  in  exduaion  of  the 
depoM'Hon*  contained  in  the  record;  no 
proof  appearing  of  notice  of  the  time 
and  place  of  taking  those  depositions. 
Shumate  v.  Dunbaf^  p.  4o(M3l. 

DESCENTS. 

1.  Under  the  5th  section  of  the  Act 
of  Descents  of  1792,  where  an  infant 
died  without  issue,  having  title  to  cer- 
tain real  estate  derived  by  descent  im- 
mediately from  the  father;  leaving  no 
relations  in  the  paternal  line,  but  a 
Grandmother  and  Uncle;  the  ^nd- 
mother  was  not  entitled  to  inherit  any 
part  of  such  estate,  but  tlie  paternal 
uncle  was  entitled  to  the  whole.  Zij^- 
^on  ▼.  Fvgua  €/  -wife,  p.  281-282. 

2.  Before  the  1st  of  January  1787, 
(when  the  Act  of  Descents  took  effect,) 
if  a  person  entitled  to  a  reversion  in 
fee,^  expectant  upon  an  estate  for  life, 
died  in  the  lifetime  of  the  tenant  for 
life,  such  person  never  had  odnn  of  the 
inheritance,  and  therefore  could  not 
transmit  it  to  his  heir;  but  the  heir  of 
the  person  loot  actuaUy  tfitm/ was  en- 
titled. Dickeneon  &  others  v.  ffoUeway, 
p.  402-435. 

3.  A  testator  who  died  in  the  year 
1781,  devised  a  tract  of  land  to  his  Wife 
forlifo»«Adat  bcrdoathtolie  equally 


divided  among  his  three  sons  and  their 
heirs.  The  eldest  son  died  befire  the  1st 
of  January  1787,  intestate,  and  without 
issue;  and  tlic  Widow  died  i^ier  that 
day.  At  her  death,  the  second  son  was 
entitled  to  one  third  of  the  land  in  his 
own  right,  and  to  the  vhoie  of  another 
tiiird  as  heir  to  his/atheTf  who  was  the 
person  last  actually  seised  ok  the  free- 
bold  and  inheritance.  Blankenheker  r. 
Jilankenbeker,  p.  427-42& 

DETINUR 

1.  After  a  judgment  in  detioue,a  now 
action  of  detinue  against  the  saoie  de- 
fendant for  the  same  thing,  in  wfaids 
the  former  Judgment  is  not  declared 
upon,  but  is  only  relied  on  av  evidence 
of  title,  can  not  be  maintained,  ffith^ 
ers^s  executrix  v.  Withers's  executer^  p. 
10-12. 

2.  ^i^'e,  whether  any  action,  other 
than  s^scre  fadc^,  can  be  maintained 
upon  a  Judgment  in  Detinue?     ^d, 

3  If  the  declaration  inipdetisue  do 
not  contain  a  demand,  « that  the  de- 
fendant render  to  the  plaintiff^"  the  pro- 
perty sued  for;  yet,  after  verdict  «i  the 
plea  of  non  dainet  judgment  otig^t  not 
to  be  arrested*  Bormese  v.  Begreee^  p. 
48^-487. 

DEVASTAVIT. 

1.  QfKcre,  if  an  executor  <^  indebt> 
ed  to  the  esUte  of  his  testator,  with- 
out any  judgment  or  decree  against 
him  for  the  balance  due;  and  his  exe- 
cutor,  tnUumt  notice  ofeuch  dehtj  a|>ply 
the  assets  of  his  estate  to  the  payment 
of  debts  of  inferior  dignity; — is  he 
guilty  of  a  detvaetavit?  Moyd  ex*or.  rf 
Hoskins  v.  JCaufmaiis^  p.  45-47. 

DEVISEES. 

1.  //  seemst  that,  if  a  Judgment  Ibe 
rendered,  in  a  Federal  Cwxx\i  against  the 
executors  of  a  surety^  and  they  p«y  tlie 
money;  they  can  not  recover  it  against 
a  devisee  of  the  principal  debtor,  bj  m*. 
f»on,or  any  action  at  coaimon  i(ff«Hin  the 
General  Conrt  er  any  other  Court  of 
law,  of  this  Commonwealth.  CoMte 
ex*ors  V.  Megginaen*s  adm*rs^  p.  903- 
207. 

2.  In  a  suit  m  Chancetr,  to  foreddse 
a  mortgage,  against  purchasers  claiBtng 
under  a  aevisee  of  tbe  mortfagor,  Aot 
only  the  persons  from  whoa  tljey  I 
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dUOfiif  derive  their  title,  but,  also^such 
devisee  or  his  heirs,  and  all  other  devi. 
sees  of  the  equity  of  redemption,  ou^t 
to  be  made  parties;  notwithstanding 
such  equity  ^as  devised  to  some  oltliem 
upon  tomUHons;  for  whether  such  cob- 
ditioDS  were  complied  with,  can  not  be 
le^lly  investigated,  until  they  are  made 
parties.    Maifo  v.  Tomkiea,  p.  520-528. 

3.  Tt  is  not  sufficient  to  make  a  person 
a  party  at  EoncuUr,  and  to  call  upon 
bim  to  answer  fl«  tucA,  if  he  be  interest- 
ed in  the  controversy  a$  a  devUeet  or 
should  be  called  upon  to  answer  as  to 
his  HtdiretiftMf  interest  or  transactions.— 
IHd, 

4,  See  PAiMriBS}  Ibid. 

DEVISES. 

1.  Certain  real  and  persona]  estate  be- 
ing devised  to  S.  N.  C,  **  her  heirit  and 
**  auign»  for  ever;  but,  in  case  she  should 
••  die  without  iteue  of  her  body  lawftjUy 
**  begotten,  then  and  in  that  case,  to  be 
«  equally  divided  between  8.  C.  and  S. 
«*  H,  to  them  and  their  aengm  forever:** 
this  limitation  over  was  too  remote,  and 
could  not  take  effect.  Lynch  &  w{fe  v. 
mil  &  -wife,  p.  114-116. 

2.  A  devise  of  certain  salt-works  to 
the  testator's  -wife  and  two  near  relations 
af  his,  durififf  her  life  timef  subject  to 
the  payment  of  sundry  legacies  to  a  large 
amount;  was  construed,  in  this  case,  as 
authorizing  the  devisees  to  make  an 
unlimited  use  of  the  salt  mineral,  and  of 
the  woodland  of  the  devisor  from  which 
fuel  was  supplied  in  his  lifetime  for  car- 
rying on  the  works.  Fiadlay  v.  Smith  U 
vfife^p.  134-155. 

3.  A  testator  devised  to  the  [^resident 
and  Professors  of  a  College,  and  their 
Mfccessors  in  office  forever,  500  bushels 
•f  "Com,  **  to  be  paid  them  anmtaUy  on 
HAe  '25th  of  December,  for  the  estabUsh- 
ment  and  support  of  a  free  school;  di- 
recting that  1000  acres,  part  of  a  certain 
tract  of  land,  to  be  Uid  off  by  metes 
and  bounds  within  twelve  months  after 
his  decease,  ^ttnA  pledged  for  ever^  for 
±hefuilttnd  complete  execution  of  this  de- 
vise.    By  other  clauses,  he  bequeathed 

sundry  pecuniaiy  legacies  to  a  large 
amount;  directing  particularly,  in  each 
bequest,  payment  to  be  made  by  his 
JEficecutoro,  He  also  emancipated  all  his 
slaves,  and  devised  to  his  Hotero  all  the 
residue  of  his  estate.  It  was  decided, 
that  the  devise  to  the  free  school  was 
not  a  charge  upon  the  estate  generally, 
but  upon  the  1000  arret  of  land  only.mm, 


nWiam^  Mary  CoUegsr.  mdg$^  ^ 
others,  p.  163-165. 

4.  A  testator,  in  the  year  1803,  dew- 
ed the  residue  of  his  estate  to  his  bro- 
ther Isaac;  in  case  he  died  without  is- 
sue, to  be  equally  divided  between  his 
uncle's  children;  (naming  them;)  with' 
out  adding  any  words  of  perpetuity.  This 
limitation  over  was  good,  and  took  ef- 
fect, upon  the  death  of  Isaac  without 
issue  at  the  time  of  his  death.  Gres^ 
hams  V.  Oresham  and  others,  p.  187-188. 

5.  A  testator  devised  to  his  wife  dur- 
ing her  natural  life,  all  his  lands  in  one 
County^  with  the  use  of  his  negroes, 
stocks  &Cm  thereon;  and  desired  that 
all  his  negroes  and  stocks  in  two  other 
Counties,  be,  the  December  qfter  his  dt- 
cease,  equally  divided  between  his  wife 
and  only  son,  to  be  kept  together  and 
worked  on  his  lands  in  those  Counties, 
and  the  profits  thereof  to  be  equally  di- 
vided between  his  said  wife  and  son.  He 
devised  to  his  son  and  his  heirs,  the  last 
mentioned  lands,  (subject  to  the  condi- 
tion aforesaid,)  dming  the  life  of  his  mo- 
ther;  and,  after  sundiy  small  legacies  to 
his  other  children,  devised  to  his  son  all 
the  residue  of  his  estate  not  before  dis- 
posed of.  It  was  held  that  the  wife  was 
entitled  to  an  absolute  estate  in  a  moiety 
of  the  slaves  and  stocks,  and  their  in- 
crease, in  the  two  counties  last  mention- 
ed, together  with  a  moiety  of  the  pro- 
fits made  on  the  said  lands  the  year  the 
testator  died;  besides  a  moiety  of  the 
subsequent  profits  aforesaid.  iolUng  v, 
Itob<TUon  ^  wife,  p.  220-227, 

6.  In  a  devise  of  a  plantation  and  the 
slaves  upon  it,  to  trustees  for  the  support 
of  a  son  of  the  testator;  and  of  the  wife 
and  children  of  that  son,  by  means  of 
the  ^r«/f«*  thereof;  g^utre,  whether  the 
testator's  omitting  to  insert  the  nomet 
of  the  sUves,  or  to  describe  them  in 
any  other  way  than  as  slaves  on  the  said 
tract  of  land,' be  such  a  circumstance  as 
would  subject  them  to  the  claims  of 
creditors?  Oalt  U  Oarland  v.  Carter, 
p.  245-250. 

7.  A  testator  gave  certain  parts  of  his 
estate  to  his  two  daughters,  with  a  pro- 
viso, that,  should  either  of  them  die 
<*  without  lawful  isifue,**  her  part  should 
go  "  to  the  other*'  This  was  a  good  limi- 
tation  over,  in  the  event  of  the  death  of 
either,  without  lawful  issue  living  at  the 
time  of  /ler  death,  James  v.  J^  IVilUams 
a  wife,  p.  301-302. 

8.  SeePowjiKs;  Carrington^s  eoc^orsr, 
BeUUwife,  p.  374-377. 

9.  See  CoHSTRucTiOH  or  Wills;  ^IJtV, 
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10.  A  teitator  having:  two  brothen, 
devised  to  one  of  them  a  timet  of  land« 
describing  it  as  hta ftUmtaHon  on  H.  creek; 
and  to  ibe  other  the  pUmtoHm  whereon 
he  livedo  and  hit  landt  thereunto  beUng- 
iMff.**  This  devise  was  construed  as  giv- 
ing  the  last  mentioned  brother,  not  only 
the  plantaHen  or  cleared  land  where  the 
testator  lived,  with  the  adjoining  wood- 
land»  used  for  timber  and  fuel,  but  the 
whole  tract  and  eeveral  other  tracte  ad-' 
joimng  thereto,  ChruHan*M  devieee  v« 
ChriHUme^  p.  534-541. 

DISMISSION. 

1.  Where  the  Bill  in  Chancery  it  de- 
fective, not  only  for  want  of  proper  par- 
ties, hut  in  other  respects,  so  that  no 
decree  for  the  plaintiff  can  be  entered, 
a  decree  dismissing  the  Bill  altogether. 
Ought  to  be  affirmed:—  but,  if  it  appear 
probable  that  something  might  be  re- 
covered upon  a  new  bill  properly  drawn, 
such  affirmance  should  be  -mthiutpreju' 
dice  to  any  other  suit  the  plaintiff  may 
be  advised  to  bring.  Stott  ^  othere  v. 
Batkerville  ^  ethers,  p.^0-23. 

2.  In  a  caveat  case,  if  it  be  found  by 
the  Jury,  or  agreed  by  the  parties,  that, 
since  the  institution  of  the  Caveat,  a 
Grant  from  the  Commonwealth  of  Uie 
land  in  controvert,  has  been  obtained 
by  the  Caveateeg  judgment  ought  to  be 
entered  dismissing  the  Caveat;  but  such 
judgment  to  be  no  prejudice  to  any  suit 
in  Chancery  which  the  Caveator  moy  be 
advised  to  bring  to  vacate  the  said  Grant, 
or  any  Grant  that  may  issue  to  the  Co- 
veatee  in  consequence  of  such  judg- 
ment of  dismission;  the  judgment  on 
the  Caveat  being,  in  that  event,  not 
pronounced  on  a  comparison  of  the  res- 
pective ri^htt  of  the  parties.  Guetrant 
V.  Bayby,  p.  160-163. 

3.  A  point  similar  to  that  in  Hough  v. 
Shreeve,  4  Munf  490,  ap^n  decided; 
viz,  that  a  Bill  of  Imunction  ought  not 
to  be  dismissed  at  the  neirt  term  after 
dissolution,  under  the  3d  section  of  the 
Act  of  January  20th,  1804,  if  such  Bill 
have  other  objects,  besides  those  em- 
braced by  the  Injunction.  Singleton  v. 
Lemo  U  othert,  p.  S97-398. 

4.  A  suit  in  Chancery,  for  freedom,  be- 
ing dismissed  for  want  of  prosecution; 
the  decree  was  affirmed,  without  preju- 
dice to  any  suit  at  law  or  in  equity 
which  the  appellant  might  be  advised 
to  bring,  pursuing  the  preliminary  mea- 
sures to  prevent  vexatious  suits,  pre- 
scribed  by  the  Act  of  Assembly,  Ettio 
V.  Baird  £jf  Baker,  p.  456-457. 


DRAFTS. 

1.  The  payee  of  a  draft  or  order,  pttr> 
porting  to  be  for  money  lodged  by  the 
drawer  in  the  drawee's  han£^  bcJong- 
ing  to  such  payee,  may  Tecover  of  the 
drawer  upon  the  drawee's  refunng  p^- 
roent;  (timely  notice  of  such  refoaal  be- 
ing given;)  though  such  draft  or  order 
be  not  negotiable  as  a  bill  of  exchange; 
being  drawn  on  a  particular  lund,  not  in 
favour  of  the  payee  ^*or  ordSpr,"-— nor,  in 
terms,  fir  value  received  JoOifef,  i^Etf- 
gino,  p.  3- -6. 

3.  A  guardian  may  bring  aooumpoU  ta 
hit  ormn  name^  upon  a  draft  or  order  p^- 
able  to  himtelf  at  guardian,  f(x  money  dne 
to  his  ward.  Ibid. 

DRUNKENNESS. 

1.  A  contract  under  seal,  lor  valuable 
consideration,  ought  not  to  be  avoided 
on  the  ground  that  a  party  waa  intoxi- 
cated at  the  time,  if  his  assent  waa  sC- 
terwarda  given  when  not  disabled  bf 
intoxication  or  otherwise.  Jtrmoid  t. 
Mckman,  p,  15-18. 

2.  //  teemt,  that  intoxication  is  not  n 
sufficient  ground  lor  vacating  a  party'k 
assent  to  a  contract,  unless  he  was  so 
drunk  as  to  be  incapable  of  bnrineaa,— 
Ibid. 


EJECTMENT. 

1.  A  verdict  in  Ejectment,  finding  Ibr 
the  plaintiff  in  general  terais,  a  certain 
**  number  of  aeret  part  of  the  premiseain 
•*  the  decfsration  mentioned,"  witboot 
dengnating  the  boundariea  of  aucb  partg 
or  referring  to  some  certain  atandard  to 
Buppljr  such  defect,  ia  too  uncertain  to 
warrant  a  Jodgment  upon  it.  Gr^wrg 
V,  Jacktont,  p.  35-27. 

3.  A  special  verdict  in  Ejectment,  ael 
aside,  for  not  finding  the  time  of  the 
death  of  a  person,  under  whom  tbo 
lessors  of  the  plaintiff  mighty  or  bM^ 
not,  have  been  entitled  to  the  land  m 
controversv;  their  title  depending  upon 
the  time  when  be  died,  which,  from  the 
circumstssioes  ^sdosed  in  the  Terdiet, 
probabbf  could  have  been  fiund  by  the 
Joiy;  also,  for  not  finding  whether  the 
defendant,  or  those  under  whom  ho 
claimed,  had,  or  had  not,  aochJsisas 
tion  of  the  bnd  as  would  be  •dicient 
for  his  defence,  in  that  action,  whatever 
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inigiit  be  Uie  lUte  of  the  title.  Cropper 
V.  CaHton  ^  wife,  p.  277-280. 

3.  A  ctMtuy  que  trwi,  after  the  purpo- 
ses of  the  deed  have  been  satisfied,  may 
nuuntain  ejectroenty  upon  a  demise  in 
his  own  name,  althou^  the  legal  estate 
it  still  in  the  trustee.  Ihpkine  &  Wat- 
Mfi  V.  rVard,  p.  38—41. 

4.  A  plaintiff  in  Ejectment  may  re- 
eover  under  one  or  the  other,  of  two 
demises,  of  the  same  hmd,  from  differ- 
ent persons.    I6id> 

5.  Upon  a  judgment  in  ejectment,  if 
execution  of  the  Writ  of  habere  fadae 
po9ee99i07%em  be  prevented  tor  sevenil 
years  by  Injunction,  the  plaintiff'  is  en- 
titled to  the  Writ,  on  motion,  upon  a 
rule  to  shew  cause,  without  a  tcire  /o- 
ciati  provided  not  more  than  a  year  has 
elapsed  since  the  affirmance,  bv  the 
Court  of  Appeals,  of  the  Decree  dissolv- 
ing the  Injunction  and  dismissing  the 
bill  in  Chancery.  Jf^land  v.  Seekrijht, 
leuee  o/  Crotmwell,  p.  185-187. 

5.  In  such  case,  if  the  term  laid  in 
-the  declaration  has  expired  pending  the 
proceedings  on  the  Injunction,  the 
Court  to  which  the  motion  is  made  for 
the  Writ  of  habere  faciat  poesettMnemf 
may  cause  the  term  to  be  enlarged,  and 
award  the  Writ,  upon  a  rule  to  shew 
cause  served  upon  the  defendant.  Ibid. 

6.  The  heirs  of  a  patentee  of  Land 
may  recover  in  Ejectment,  against  a  per- 
son who  had  the  use  and  occupation  of 
the  land  at  hie  own,  in  the  life  time  of 
the  Patentee,  and  so  continued  until 
after  his  death;  claiming  to  hold  the 
same  by  adverse  title;  the  duration  of 
such  possession  having  been  less  than 
twenty  years.  See  v.  Oreenleei  p.  303- 
304. 

7.  In  such  case,  if  the  heirs,  being 
out  of  possession  of  the  land,  have  ex- 
ecuted a  deed  of  bargain  and  sale  of  the 
same  to  a  third  person,  such  bargainee 
cannot  recover  in  Ejectment;  but  the 
bargainors  may.    Ibid. 

8.  Three  demises  were  laid  in  a  dec- 
laration in  Ejectment;  one,  from  the 
patentee  of  the  land,  •mho  -mat  dead; 
another,  from  his  heirt;  and  a  third, 
IWmi  a  person  to  whom  they  had  exe- 
cuted a  deed  of  bargain  and  sale.  The 
plaint*  recovered  on  the  tecend  de- 
mise, though  he  could  not  on  t^e  first 
or  third.    Ibid. 

9.  It  aeemtt  that  a  pUintiff*  in  Eject- 
ment can  not  recover  on  a  demise  from 
a  person  -who  ie  dead  at  the  time  of  the  ac- 
tion breitght.  Ibid* 


10.  No  verdict  and  judgment  in  Eject' 
ment,  can  be  reUed  on  as  a  bar  to  a  sub- 
sequent Ejectment,  though  for  the  same 
land,  and  between  the  same  defendants 
and  /0t«on  of  the  plain tifl's;  the fctitioue 
plaintifk  being'  net  the  eame,  Pollard  v. 
Baylm-e  &  othere,  p.  433-439. 

EMANCIPATION. 

1.  A  person,  who  has  had  possesnon 
of  slaves  more  than  five  years,  before 
the  date  of  a  deed  of  emancipation  from 
another  who  previously  was  their  owner, 
has  a  right,  in  opposition  to  their  suit  for 
freedom,  to  prove,  by  the  acknowledg- 
ment of  such  owner,  made  before  exe- 
cution  of  the  deed,  or  by  any  other  legal 
evidence,  that  such  possession  of  his 
was  adverse  to  the  claim  of  such  owner; 
but  not  by  any  ouch  ackncn»ledgn»ent  made 
thereafter.  Oioene  &  Beynolde  v.  Manne, 
p.  191-202. 

2  Qtuere?  whether  a  deed  of  eman- 
cipation firom  a  person  havinff  the  right 
to  sUves,  of  which  another  has  adveree 
possession  at  ttye  timet  be  competent  to 
confer  a  right  to  freedom?  Ibid. 

3.  A  deed  of  emancipation  can  hare 
no  effect,  if  made  by  a  person  out  of  pos- 
session; another  holding  the  slaVes  dt  a 
title  adverse  to  his;  and  the  possesston 
of  such  other  person  having  continued 
for  five  years  before  the  execution  of 
such  deed.  Ibid, 

4»  A  deed  of  emancipation  recorded 
in  a  District  Court,  is  not  so  authenti. 
cated  as  to  be  lawful  evidence  in  a  suit 
for  freedom.  Ibid. 

5.  A  testator,  in  the  year  1790,  be- 
queathed his  slaves  severally,  to  his  chU- 
dren,  witJi  a  proviso,  '*  that  none  of  them 
be  sold  Old  of  ihejamilies  to  vhom  devised, 
that,  if  offered  fur  sale  by  any  ofthem^  out 
of  the  family  of  his  -m/e,  his  daughter 
and  sonSf  they  be  immediaiely  liberated.*'"'^ 
A  son  of  the  testator,  to  whom  a  female 
slave  was  bequeathed,  being  in  posses- 
sion by  virtue  of  the  bequest,  died  in- 
testate, and  she  came  into  the  posses- 
sion of  Si  granddaughter,  by  whose  hus- 
band, a  child  of  the  said  slave  was  sold 
to  a  stranger,  to  be  carried   out  of  Vir- 

ginia.    It  was  decided  that   a  right  to 
eedom  did  not  accrue  thereby.    I^eg^ 
gy  &  Mary  v  Legg,  p.  329-231. 

EMBLEMENTS. 

1.  The  provision  contained  in  the  54th 
section  of  the  Act  concerning  Wills» 
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ius.  (a  Code  of  1819,  Itt  Vol.  p.  388,} 
whicD  provides  that  the  Emblements 
severed  between  the  Ist  of  March  and 
31st  of  December  in  any  year,  shall  be 
jottetf  in  the  liands  of  the  Executors, 
did  not  apply  to  the  case  of  an  estate 
for  life  held  under  a  marriage  contract 
dated  in  1766;  though  the  tenant  for  life 
died  in  1801,  and  that  section,  (original- 
ly enacted  in  1785,)  took  effect  on  the 
1st  of  January  1787.  ThomptotCb  adm*r 
r.  Than^89H'9  ex'or,  p.  514-519. 

3.  The  common  law  gives  to  the  exec- 
utors of  the  tenant  for  life,  such  em- 
blements, and  such  only,  as  were  9eeded 
mhUUfe  time.  As  to  such  crops  as  are 
put  10  after  his  death,  the  executors, 
(in  a  case  where  the  common  law  rule 
governs,)  should  be  charged  a  reasona- 
ble rent  for  the  land,  to  be  p^id  to  the 
persons  entitled  in  reversion  or  remain- 
der, according  to  their  several  rights.— 
/bid. 

ENTRIES  FOR  LANDS. 

1.  In  an  action  against  the  Surveyor  of 
a  County,  for  refiiiung  to  furnish  Copies 
of  certain  surveys  .of  lands  which  the 
plaintiff  wished  to  enter  as  waste  and 
unappropriated;  the  Court,  on  the 
plaintiiTs  motion,  instructed  the  jury, 
<<  that,  the  surveys  in  question  having 
«*  been  made  in  May  1774,  the  Land 
**  was  liable  to  be  entered  as  vacant  land 
"  in  December  1809,  ^mlet  they  -were  re- 
**  turned  to  the  Land  ^ce,-  but  that  the 
**  plaintiff  was  not  bound  to  shew  that 
•<  they  were  nt  returned  to  the  Land 
^  Office  in  due  time:" — and  this  instruc- 
tion was  not  considered  erroneous  by 
the  Court  of  Appeals.  JPrefton  v.  Bowen, 
p.  271-277. 

2.  See  PATnrrs  fob  laitds;  Boyd^ 
•wife  V.  ffomilton'i  hein,  p.  459-462. 

EQUITY. 

1.  The  majority  of  the  Court  were  in- 
i  dined  to  think  that  a  surety  is  exone- 
rated ire  equity f  thotigh  not  at  law,  by  the 
plaintiff's  accepting  a  confession  of 
Judgment  from  the  principal^  and  cove- 
nanting thereupon  to  grant  him  a  stay 
of  execution  for  a  limited  time;  the 
surety  not  having  assented  to  such  new 
contract  and  compromise.  Ward  v.  JoAn- 
eoHf  p.  6-9. 

2.  The  right  of  the  assignee  of  a  bond 
to  demand  payment  thereof  in  a  Court 

fof  Xquity,   which  existed  before  the 


Statute  authorizing  hiiTto  sue  it  kv  in 
his  own  name  upon  the  assignment^  is 
not  impaired  by  that  Statute;  but  the 
latter  remedy  is  cumulative  and  addi- 
tional to  the  former.  Winnr.  Bewke,  p. 
23-25. 

3.  A  creditor  having  obtained  judg- 
ment against  the  eltecutorsof  the  mrrety 
for  the  debt,  is  not  bound  to  take  out 
execution,  before  he  can  file  his  Bill  ia 
Equity,  for  an  account  of  the  personal 
and  real  estate  of  the  principal  and 
surety,  and  to  get  satisfaction  out  of  the 
real,  in  default  of  the  personal,  assets. 
Dwvati  ex*or  v.  Trenl*9  devieees,  p.  39- 
31. 

4.  Under  what  circumstaooes  sock 
Bill  may  be  filed,  ^rid, 

5.  Although  a  person,  having  a  datm 
against  a  Mercantile  Company,  can  n^ 
set  off  such  claim  against  a  debt  from 
himself  to  one  of  the  partners;  yet  it  is 
competent  for  him  to  charge  tint  pafi« 
ner,  in  equity,  (in  extinguishment  of 
the  said  debt,)  for  so  much  of  the  emr- 
piu9  of  the  partnership  property,  as 
may  be  due  to  such  partner  on  m  settle- 
ment of  the  partnership  accounts;  for 
the  purpose  of  which  settlement,  and 
also  for  that  of  ascertaining  and  adjust- 
ing his  own  claim  against  the  compaoyy 
all  thje  partners  should  be  made  defen- 
dants to  his  Bill.  Dunbar  v.  Buct,  p.  34- 
36. 

6.  The  clause  in  our  Act  of  Assembly, 
(R  Code  of  1819,  c.  128,  §  83,  p.509,i 
which  prescribes  the  sum  for  which 
judgment  is  to  be  rendered  on  s  bond, 
meant  that,  in  cases  of  penalties  by  way 
of  security,  the  final  justice  of  the  esse 
should  be  attained  in  the  Courts  of  lam, 
in  effectuating  which  object,  tbose 
Courts  are  to  be  governed  by  the  sane 
considerations  which  inAuence  tlse 
Courts  of  Equity.  Waller  v.  Ltngt,  p. 
71-79. 

7.  A  Court  of  Chanceiy  ought  not  to 
give  costs,  against  complainants*  to  psr> 
ties  erroneoutly  made  by  itt  own  dirtdien. 
Lewii  Uothert  v.  Timmten  &  «t/^p.  87- 
98. 

8.  A  suit  in  TAanctfrsr  propetiy  Kei^ 
against  a  defendant,  who,  claHnii^  title 
under  a  deed  alledged  to  beyWwiMbii, 
hath  taken  possession  of,  and  convcited 
to  his  own  use  sundry  articles  of  |fter- 
sonal  property;  the  phiintiff  praying 
the  Court,  to  e^  aeide  mekJrmuM'nt 
deedf  and  compel  the  defendant  to  rea- 
der a  just  accomit  at  the  {MWStiyao 
wrongfolfy  taken,  sad  to  pqr  tM  Tskte 
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thereof  to  the  plaintiff.  Cocke  r.  Mar' 
ri9mt,  p.  184-185. 

9.  A  dcYisee  of  nearly  all  the  estate 
of  a  principal  debtor,  nve  a  bond  to 
indemnify  the  esUte  ofthe  surety  afainat 
^e  debt;  in  which  bond  one  of  the  ex- 
ecutors of  the  surety  bound  himself  in 
his  individual  character,  as  surety  for 
the  said  devisee.  The  creditor  after- 
vardsy  obtained  a  judgment,  in  the 
fedtrol  Court,  against  the  said  execu- 
torsi  one  of  whom,  (viz.  the  same  who 
was  co-obligor  in  the  bond  of  indemni- 
ty,) paid  off  the  judgment.  The  said 
bond  being  in  the  possession  of  one  of 
the  obligees,  who  resided  out  oj  the 
StaU^  uid  refused  to  let  them  have  it, 
the  ftxccutora  brought  a  suit  in  C/umcerjf 
against  the  said  devisee,  (the  plaintiffs 
Mid  defendant  being  all  citizens  and 
residents  of  this  iS^,)  to  recover  of 
him  the  money  so  paid;  and  the  Court's 
jiirifldiction  was  sustained.  CabeWo 
export  V.    Meggino9n*9  adm'ro,  p.  202^ 

10.  According  to  the  practice  in  our 
Courts  of  Equity,  it  oeemo  that  a  Bill,  to 
set  up  a  lost  bond,  need  not  be  sup- 
ported by  the  plaintiff's  nffidovU.  Itdd. 

11.  The  assignor  and  assignee  of  a 
bond  being  made  defendants  to  a  Bill 
exhibited  by  the  obUgor,  for  an  Iniunc- 
tion  and  for  general  relief;  he  alledging 
that  he  paid  the  money  to  the  assignor 
without  notice  of  the  assignment;  if 
that  allegation  be  afterwards  disprov- 
ed, whereupon  the  Injunction  is  dissolv- 
ed, and  the  Bill  dismissed  as  to  the  a«- 
n^rnee,'  the  cause  ought  yet  to  be  re- 
tamed  and  farther  proceeded  in,  to  give 
the  complainimt  relief  against  the  a«- 
oignor,    Rvjfnero  v.  Barrtt^  p.  207-209. 

12.  Upon  a  Bill  to  foreclose  a  mort- 
gage, against  the  mortgagor  and  a  pur- 
cdiaser  from  him,  the  pUintiff  filed  an 
emended  bill,  stating  that  the  latter,  at 
the  time  of  his  purchase,  received  of 
the  mortgagee  a  conveyance  of  sundxy 
other  lands;  and  praying  a  discovery 
thereof,  and  general  reUefi  iut  vithout 
amy  epecud  prayer  that  thooe  laiidt  he  oub. 
jectea  to  oatUfy  the  pUdatijfo  eUdm,  It 
Appearing  that  the  mortgage  was  not 
duly  recorded,  and  the  purchaser  not 

-  chsirgeable  with  notice;  a  decree  dis* 
Siiasing  the  Bill  altop^ther,  was  affirm- 
ed; but  without  prejudice  to  the  plain- 
tiff's right  to  proceed  against  such 
other  lands.  Mootet  v.  HciHdayU  Welch, 
p.  251-261. 


13.  Upon  a  bill  filed  by  an  executor 
against  the  devisees  and  legatees,  for 
settlement  of  his  adrainstration  acount,. 
and  for  a  decree  compelling  the  de- 
visees to  convey  a  tract  of  laml,  sold  by 
the  plaintiff  with  their  consent;  it  ia 
error  to  decree,  a^  ainst  the  ei«cutor,  c 
balance  due  upon  his  administration  ao- 
oeunt,  without  directing  such  convey- 
ance to  be  made  by  the  devisess  to  the 
purchaser;  notwithstanding  such  pur- 
chaser, being  a  defendant,  ftiled  to  an- 
swer the  biD;  it  appearing  in  evidence 
that  he  paid  the  purchase  money,  and 
the  devisees,  by  their  answers,  having 
declared  their  willingness  to  make  the 
conveyance.  Machir'o  ex*or.  v.  Ma- 
chirU  devueee,  p.  265-267. 

14.  A  final  decree,  by  defauh,  may  be 
set  aside  at  a  subsequent  ttrukf/or  good 
cauoe  ohewHi  in  a  case  where  relief  can 
not  be  given  by  bill  of  review,  or  bill  to 
impeach  the  decree  for  fraud  in  obtain- 
ingit.    Envuiy  Vint,  p,  267-271. 

15.  In  this  case,  the  circumstances, 
shewn  were,  that  the  defendant  i^inst 
whom  the  decree  was  rendereif  was- 
prevented  by  ndotake  and  accident  from, 
filing  his  answer,  and  that,  in  &ct,  his 
title  was  good  to  the  knd  in  controver- 
ixy.     Uid, 

16.  A  contract  for  sale  of  land,  re« 
odnded  in  equity,  on  the  ground  that 
both  parties  were  mUtak^  as  to  the 
iittuition,  and  other  circumstances  ma-^ 
terially  affecting  the  value,  of  the  land*. 
Chamba'iayne  U  othert  v.  Manh*9  adaCrt: 
p.  283—287. 

17.  After  dissohitlon  of  one  Injuno^ 
tion,  aiMtther  was  granted  to  the  same 
judgment,  and  made  perpetual,  upon 
new  matter,  not  kftown  to  the  complain^ 
ant  before  the  first  was  dUeolvedi  it  ap- 
pearing that  the  contract  in  question^ 
though  not  tainted  with  fraud,  was  found- 
ed upon  a  nustake  in  relation  to  the  ex- 
istence of  an  important  Ihct,  of  which 
both  parties  were  ignorant,  .^rmotrong 
6f  -wife  V.  Eickman,  p.  287-301. 

18.  Upon  a  Covenant  to  mak^  a  good 
title  to  certain  lets  of  land,  (according 
to  a  plat  for  extending  the  streets  of  a 
town,)  including  the  tue  of  the  otreeto,  and 
appurtenanceo  therein  mentioned,  and 
that  the  covenantee,  his  heirs  and  as- 
signs, may,  at  all  times  thereafter,  enter 
into,  possess  and  ei\joy  the  said  lots, 
toith  the  atreetOf  &c.,  without  the  iet^ 
hindrance  or  molestation  of  the  Cove- 
nantor, his  heirs  and  assigns;  a  Court 
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of  Equity,  by  Injunction,  will  compel 
the  covenantor,  his  heirs  and  assigns, 
to  remove  all  obstructions  by  them  ^t 
in  the  said  streets,  and  open  the  same 
to  the  tree  and  full  use  of  the  covenan- 
tee, his  heirs  and  assigns,  and  to  per- 
mit  him  and  them  ever  thereafter  to 
use  the  same,  without  let,  hindrance  or 
molestation.  BroQke  v.  Barton^  p.  306- 
307. 

19.  A  person  returned  as  appearance 
bail,  who  denies  that  be  ever  executed 
the  bail  bond,  is  not  precluded  from  ob- 
taining  relief  in  equity,  by  his  faihnff  to 
appear  and  plead  non  ett  factum  at  law, 
aner  being  informed  that  his  name  was 
subscribed  to  such  bond;  for  if,  in  fact, 
he  did  not  execute  the  bond,  he  had 
regularly  no  day  in  Court,  and  was  there- 
fore not  bound  to  take  any  step  for  his 
relief  in  the  action  at  common  law. 
Sjpotnoood  V.  Higgenlftham^  p.  313-^15. 

20.  In  a  case  where  the  remedy  at 
law  was  considered  doubtful  when  the 
party  applied  to  a  court  of  Equity,  it 
would  be  loo  strict  to  deny  him  admit- 
tance into  that  Court  for  relief    Ibid. 

21.  The  officer  who  returned  the 
writ  and  bail  bond,  ouglit,  as  well  as  the 
plaintiff  at  law,  to  be  made  a  party  de- 
fendant to  a  bill  of  Injunction  filed  by 
the  person  returned  as  bail,  who  denies 
that  he  ever  executed  the  bond;  for 
the  officer  is  interested  in  the  question 
in  controversy,  and  should  be  a  party, 
that  Jinal  and  complete  justice  may  be 
done.     Ibid. 

22.  In  such  case,  in  the  same  suit 
in  Chancery,  a  decree  may  be  render- 
ed in  fiivour  of  the  plaintiff  at  law, 
(though  defendant  in  equity,)  against 
such  officer,  if  justice  should  require  it. 
Ibid. 

23.  The  right  of  a  bona  fide  assignee, 
for  valuable  consideration,  of  a  note 
negotiable  at  the  Bank  of  Vitginia,  to 
recover  against  the  maker  and  indors- 
crs  of  of  such  note,  is  not  to  be  affect- 
ed by  any  equityt  of  which  he  had  no 
notice  when  he  received  it.  M'Mel 
a  Turner  v.  Baird^  p.  316-518. 

24.  A  Court  of  Equity  may  decree 
in  fkvour  of  one  defendant  agaiwi  an^ 
ther,  (in  a  case  where  the  same  decree 
operates  in  favour  of  the  Complainant^) 
by  subjecting,  in  the  first  instance,  that 
defendant  who  ought  ultimately  to  pay 
the  debt    Ibid. 

25.  Where  a  testator  empowers  his 
•widow  to  dispose  of  certain  slaves 
**  among    his    children,"    (in     general 


terms,)  •'as  site  shall  think 
she  cannot  give  them  all  to  oae,  nsr 
'Wholly  exclude  any;  nor  can  she  give 
aay  of  them  to  his  grmtd  ddUbrem 
and,  if  she  make  an  appointment  violat- 
ing this  ^nciple,  it  will  be  avoided  in 
Equity,  and  the  property  distribttt- 
ed  among  all  the  children  uid  their  re- 
presenUtives.  Nudson*s  ▼.  /fciAsaV 
4kfc»'r,  p.  352-357. 

.  26.  Sec  FaaiTV;  Toiflor  v.  JSSsig.p, 
358-367. 

27.  See  TBUsrasst  /W>  «»d  Barrio 
V.  Horns f  p.  367-368. 

28.  See  Powkbs;  CarringtosiU  ex^mrt 
V.  Belt  e^  vrife,  p.  37^-S77. 

29.  Notwithstanding  ajudgment  agaimt 
administrators  a*  ouch^  in  an  actiop  of 
debt,  to  which  they  pleaded  '^payment 
by  the  inUotatCu**  and  a  subsequent  judg- 
ment, agrainst  them  personally^  in  aa 
action  sug^sting  a  devMta^  to  which 
thej  pleaded  **  no  wastes'*  relief  in  equi- 
ty was  granted  them,  on  the  grounds 
that  the  peculiar  and  perplexed  state 
of  the  assets,  made  it  t^ficuU  if  not  im- 
practicable, to  plead  in  relation  thereto^ 
at  law,  and  that,  at  the  trial  of  the 
second  action,  their  principal  counsel 
was  absent,  and  their  assistant  counsel 
withdrew    from  the  cause;    in  conae- 

3uence  whereof,  they  were  whollf  un- 
efended,  and  a  verdict,  perhaps  coo- 
trary  to  justice,  was  obtuned  agmtnat 
them,  without  any  negligence  or  d«iattlt 
on  their  part  Pendleton'o  adm^ro  r. 
Stnart  and  M*CouU,  p.  377-384. 

30.  See  Wiixs}  Banks  Cf  otkero  t. 
Booth,  p.  385-^87. 

31.  If  an  official  bond,  given  by  a 
Shenf  and  bis  sitreties,  before  the  Act 
of  1786,  be  so  worded,  as  not  to  be/wa^ 
and  several,  but  joint  onlyt  a  Court  of 
Chancery  is  the  proper  tribunal  to  gi»e 
the  sureties  relief,  against  the  eotate  ^ 
the  Shenf  qfter  his  death,-  upon  their 
being  compelled  to  pay  a  sum  of  nion^ 
for  a  delinquency  of  such  Sheriff  in  hia 
lifetime.  Mwtn^oy  &  TripleUv.  Btgoks^o 
ex'or  U  devisees,  p.  387-389. 

32.  See  Spxcinc  PaBmaaaves; 
Zane*s  devisees  v.  Zaw,  p.  406-'417. 

33.  Although  the  rule  is,  that  the 
allegata  and  probata  ought  to  corres- 
pond, yet  the  Court  of  Equi^  should 
alwajTS  incfme  to  get  over fiim  m  ^aat 
of  substance,  where  the  case  m  firo^^ 
clearly  such  as  would,  if  propezty  set 
forth  in  the  Bill,  entitle  the  plaiBlifi  to 
a  decree;  especially  if  the  defeadanta 
4o  not  pretend  to  disprove  the  agree* 
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.ment  mlledged,  or  to  prorc  one  jdifrer- 
«iit»  but  My  m  their  answer  Uwt  tbey 
are  wUltng  to  ^iekl  to  the  proof  of  •nj 
agreement  which  the  plaintiff  can  ea- 

34.  Where  a  defendant,  who  had  an 
adequate  reaied^  at  law,  haa  hee«i  pre- 
'ven^d  Irom  reaortiiig  te  it,  fa^  a  fraudu- 
lent representation  er  promise  of  the 
plaintiff,  he  ou^t  to  be  relieved  in 
eaoky.    Pnndeaeter  v.  Waddy^  p.  418- 

35.  SeelwjvucTiovs;  IMd. 

36.  See  Bills  op  Ritibw;  Jtnen  r. 
.pucker's  devitees,  p.  485-4S7. 

37.  Bee  DarosiTioirs;  Skumt^  r. 
lHffi^or,p.  430-4ol. 

38.  See  BxBiBrrs;  Ibid, 

39.  h  9eem$i  Jiat,  where  the  annual 
rent  of  land  deseendcd,  is  more  than 
•ufficient  to  pay  the  interest  accruing 
an  a  bond  debt  of  the  ancestor,  a  Court 
•f  equity  wiH  not  decree  a  sale  of  such 
hmdj  in  possession  of  his  hein^  to  satis- 
fy the  debt;  the  land  being  not  subject 
to  any  $pei^  Hen,  or  incumbrance,  in 
farour  of  the  creditor.  Wilder^  t.  Cham- 
bus's  adm*x  &  heirs,  p.  .432-433. 

40.  See  Etidbitci;  Bum^ytrdner  U 
o$hers  v.  AOen^  p.  43^-447. 

41.  A  plaintiff  claiming  an  equUahle 
title  to  a  tract  of  land,  against  the  heirs 
of  a  trustee,  (in  whom  the  leg^al  title 
was  by  virtue  of  an  tmeient  patent,)  and 
against  the  heirs  of  a  third  person  who 
have  held  possession  for  a  long  time  by 
▼irti^  of  f^  patent  of  sidfsequent  date, 
•ugtit  not  to  be  denied  the  aid  of  a 
Court  of  Equity  on  the  ground  of  his 
not  producing  the  £n/rjr,  on  which  such 
ancient  patent  was  founded;  if  it  ap- 
pear that  the  land  in  controversy  was 
covered  by  that  patent;  as  to  \^hich 
ftKst,  if  the  testimony  he  doubtful,,  an 
issue  ought  to  be  directed,  to  be  tried 
by  a  Jury.  Boyd  &  teife  v.  Jiamlton^s 
heirs  p.  459-462. 

42.  //  seems,  that  a  Bill  in  Equity 
properly  lies  to  subject  the'estate  of  a 
9ecree  partner  in  trade  to  the  payment 
of  a  debt  contracted  by  the  ostensible 
members  of  the  firm.  Cocke  v.  Upskaw 
£^  Pritcken  ex^or  of  Burnett.  T).  464- 
465.  ^ 

4S.  In  such  case,  if  the  f%u^  of  the 
secret  psptitership  be  doubtful  on  the 
testimony,  the  Court  should  direct  an 
issue  to  ascertsin  it.    Ibid, 

44.  In  a  Court  of  RqtiHy,  several 
mortgages,  tl^ough  appearitig,  upon 
•,  to  be  for  distinct  debts,  will. 
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vndet  eireumsiaHees,  be  considered  as 
merely  additional  evidences  of,  and  se^ 
eurities  for,  one  original  debt.  Ander- 
son's adm^r  v.  Dames^s  adn^r,  p.  484- 
486. 

45.  Qifirre,  whether  it  be  regular,  in 
s  decree  for  sale  of  mortgaged  premi- 
ses, to  direct  the  proceeds  of  such  sale 
to  be  paid  over  to  the  plaintiiK  before 
the  sale  shall  have  been  confirmed  by 
the  Courtf    Ibid, 

46.  Under  circumstances.  Inducing 
suspicions  that  a  bond  (on  which  a  judg- 
ment at  law  had  been  obtained  against 
an  executor)  was  counterfeit  or  fraudu- 
lent; upon  a  Bill  filed  by  the  Executor, 
relief  was  given  in  equity,  by  directing 
an  issue  to  try  whether  the  bond  in 
question  was  the  deed  of  the  testator 
or  not;  and,  if  so,  what  was  the  eonsid' 
eraUon  on  which  it  was  founded;  and 
this,  notwithstanding  the  trial  at  law 
was  upon  the  plea  m  payment  put  in  by 
Counsel^  and  a  new  trial  moved  for  by 
the  Complainant  was  refused  bv  the 
Court;  it  being  alledge4  in  the  Bill  that 
the  complainant's  Suspicions  of  fraud 
were, /or  the  first  time,  excited  on  t/ie 
trial  at  law/  and  then,  on  a  minute  cx- 
amiiyitioo  of  the  paper^  be  was  convin- 
ced that  the  signature  of  bis  testator's 
name  thereto  was  not  genuine;  which 
conviction  was  strengthened  by  other 
cireumstances,  9ome  of  which  wei-e 
known  to  him  at  the  trial,  and  some  af- 
terwards. West's  ex*or  v.  Logwood,  p. 
491-506.  '  - 

4f .  See  Pabtixs;  Mayo  v.  Tomkies, 
p.  520-528. 

48.  See  Mobtgaoss;  Ibid. 

49.  tlie  general  principle  lai4  4ow^ 
in  the  case  of  Poland  v.  Cromwellf  4. 
Munf.  155,  does  not  apply  to  a  pase  in 
which  the  rights  of  the  parties  pan  not 
be  adjusted  in  the  Court  of  Caveat,  but 
the  aid  of  a  CpUft  of  Equity  is  neces- 
sary' to  give  to  each  his  proper  share  of 
the  lan<I,  for  which  one  has  improperly 
obtained  a  Patent  Christian's  dexisee 
V.  Christians,  p.  534-541, 

50.  See  FARTiTioar;  Ibid, 

51.  In  a  suit  in  Chancery  tQ  recpver  a 
tract  of  land  claimed  by  equitable  title, 
and  for  other  objects,  if  it  appear  that 
some  of  the  defendatUs  are  entitled  to  a 
moifty  of  the  land,  by  an  equitable  title 
adverse  to  that  of  the  other  defendants; 
the  Court  should  pe^t  them  to  unite 
as  plaintiffs  in  th6  suit,  to  claim  such 
moiety.    Ibi4* 
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53.  A  Creditor,  by  threatening  to 
have  execution  levied,  induced  thp 
debtor  to  allow  liim  /ifteen  per  centum 
ter  annum  upon  the  debt,  and  to  giTC  a 
bond  as  principal  obligor,  in  which  the 
creditor  joined  as  eurety,  payable  at  a 
future  day,  to  a  third  person,  to  vAon  the 
amount  wa$  bmajlde  due,  and  -who  knew 
nothing  ofeuch  uauriaue  ngreemeat.  The 
debtor  was  entitled  to  no  relief  in  equi- 
ty against  sudi  innocent  third  pereeng 
not  even  by  a  decree  to  compel  the 
Ueurer  to  pay  him  the  debt,  in  discharge 
oi  the  complainant.  Stone  t.  Ware  ^ 
Smith,  p.  541-560. 

53,  The  usurious  arrangement  being 
prvoedi  and  the  bill  not  exhibited /or  a 
discovery, '  the  Court  gave  relief  against 
the  usurer,  upon  the  terms  of  the  debt- 
or's paying  him  the  principal  justly 
due,  with  legal  intereot.    Ibid. 

54,  SeeAfrxALS;  JbiiL 

55,  See  SuEBirrs;  Tomkie$*  ex*or  t. 
Jkrwnmaih  p-  S^o 


tions  by  the  phdMff;  **  00  pet  preambie 
in  the  aaid  bondf^  aad  the  pkialMr  jooi 
ietue  aetothe  fact^  whkh  iasiie ia  fmuid 
against  him  by  a  Juit;  whatever  estop- 
pel (if  any)  might  We  been  t0  9aA 
pleat  is  thereby  waived  and  jydgneat 
ought  to  be  for  the  defendant.  Ckaw 
ex*  or  of  ff'ormeley  t.  M^ett&wi/e,  p. 
120-123. 

2.  A  defendant,  b^ng  paHjr  or  priry 
to  a  deed,  can  not  avoid  it,  in  a  Court  or 
common  law,  by  parol  evidence,  on  the 
l^round  of  want  «f  cmuiderationf  for  he 
IS  estopped  from  aveiring  audi  matter 
against  a  opecialty,  Taylor  v.  JDmj^  p, 
356-367. 

3.  A  purchaser  from  a  person  who  haa 
previouely  conveyed  the  estate  to  a  tXQ»> 
tee,  by  deed  duly  recorded,  ia  est«>pped 
at  law  though  not  in  erndty,  from  inipiig> 
ning,  on  the  ground  of  yWmi^  a  deed 
reg\dariy  executed  by  the  truatee^  to  a 
purchaser  from  Aim.    Jbid^ 


.ERROR. 

1.  Upon  Kodrefaciae  against  heirs 
and  devisees,  to  revive  a  judgment  in 
ejectment,  if  one  of  the  defendants 
cenfeea  the  plaintiff's  right  to  revive  the 
judgment  in  the  ocire  Jadae  mentiouedf 
and  thereupon,  judgment  be  entered 
against  him,  that  the  plaintiff  ha\  e  exe- 
cution for  the  whole  tract  of  land  in 
question;  there  is  no  error  in  such  judg- 
ment of  which  he  can  take  advan- 
tage. Joneo  v.  Doeleeoeeof  Carter,  p. 
105 

2.  H^  to  a  declaration,  in  debt,  on  a 
bond /or  making  a  title  to  a  tract  ojf  land, 
the  defendant  plead  "  covetianU  per* 
formed "  and  a  Verdict  and  judgment 
oe  rendtred,  (asm  covcTiant,)  for  dama- 
ges  for  non  performance?  saying  nothing 
of  the  penalty  of  the  bond;  such  judg- 
ment ougWt  not  to  bon-cversedat  the  in- 
stance of  the  defendanti  for  such  irre- 
gularity can  not  beiniurious  to  him;  be- 
cause the  true  ground  of  the  action  ap- 
pears by  the  declaratioti;  and  the  satis- 
nction  thereby  demanded,  extending 
tk>  the  whofe  injury,  the  action  can  in  no 
form  be  repeated.    Pcto  v.  Spotts,  p. 


ESTOPPEL. 

1.  In  debt  on  a  bond,  if  the  defend- 
ant plead  that  the  same  was  obtained 


EVIDENCE. 

1.  In  an  action  of  slander,  for  ehaw- 
ing  the  plaintiff  with  perjury  in  a  jo£- 
cial  proceeding;  Ute  defendant,  on  the 
plea  of  notguUty,  (thoi^  not  permit- 
ted to  prove  the  faloity  of  the  wotda 
sworn  by  the  pkinti^)  ma^  prove 
what  thooe  worde  wire,  in  mitigation 
of  damages.  Orant  ▼.  JISmmt,  p. 
13-15. 

2.  A  charge  by  a  trustee,  for  atticlea 
sold,  and  cash  lent,  before  the  -  creatimt 
f^  the  truet,  ought  not  to  be  aUowed, 
without  proof  thereof  by  diointareoted 
testimony.  JBeverkye  ▼«  MUer,  p.  99- 
104. 

3.  It  appears,  from  the  decree  in  this 
case,  that  the  points  decided  by  Chan- 
cellor TATXoa,  concerning  the  evidence 
requisite  to  prove  diaburseaenta  by  a 
trustee  in  execution  of  the  trust,  and  as 
to  disbursements  made  without  the  con- 
sent of  co-trustees,  were  afiimed  by 
the  Court  of  Appeds.    IbiiL 

4.  In  debt  on  a  ^'sifii  obfigation»  to 
which  the  defendants  plead  payment 
they  can  not  give  In  evidence  nCovc- 
nant  between  sue  of  the  pJaintliaand 
M^of  the  defendants,  with  parol  teati' 
mony  that  the  pUintiffa  settled  with  that 
defendant,  who  was  the  primdlpul  debu 
or,  and  in  such  atttlement  ^pt  their 
accoimta  separately;  that  eacii  wan  e»- 
titled  to  one  rooie^  of  the  debt;  that 
the  defendants  gave  notice  ^at  a  die- 
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count  would  be  ebimed  bjr  theill  on  ac- 
count  of  said  covenant;  and  tlutt.the 
]^laintiff  who  was  party  to  the  covenant, 
said  that  the  same  was  not  settled,  and 
Hiat  he  intended  to  allow  a  credit  for  it, 
.Arnold  Y,  J<ickton9,  p.  lOd-lOT. 

5.  Proof  by  one  witness,  that,  on  a 
certain  day,  in  the  time  of  the  last  nck- 
ness  of  the  deceased,  and  at  his  habita- 
tion, he  said  it  was  his  wth  that  a  cer- 
tain person  should  heir  all  his  property; 
and,  by  a  tecond  witness,  that  on  another 
day.  durinff  the  same  sickness,  and  at 
the  same  place,  he  heard  the  deceased 
speak  the  same  words,  and  was  told  by 
him  to  take  notice  of  vfhat  he  oaidy  is  not 
sufficient  to  establish  a  nuncupative 
will,  if  the  value  of  the  personal  pro- 

5ei\j  of  the  deceased  exceed  thirty 
ollars.     Weeden  t.  Bartlett  U  othero.  p. 
123-125. 

6  A  person,  who  has  had  possession 
of  slaves  more  than  five  years  before 
the  date  of  a  deed  of  emancipation  from 
another  who  ])revious]y  was  Uieir  owner, 
has  a  right,  in  opposition  to  their  suit 
for  freedom,  to  prove  by  the  acknow- 
ledgment of  such  owner,  made  before 
execution  nfihe  deed^  or  by  any  other  le- 
gal evidence,  that  such  possession  of 
bis  was  adveroe  to  the  claim  of  such  ' 
owner;  but  not  by  any  nich  aeknoiBledg^ 
went  made  therec^fter,  Oivem  v.  Jifanns, 
p.  191-202. 

7.  If  a  proprietor  of  slaves  deliver 
them  to  another,  who  thereupon  claims 
tliem,  as  sold;  any  declarations  made  by 
the  former,  not  in  the  pre$ence  of  the 
latter,  and  after  tuch  delivery  ofpoiseooionf 
«re  not  admissible  as  evidence  in  oppo- 
^tion  to  such  claim.  Ibid, 

8w  A  deed  of  emancipation  recorded 
in  a  District  Court,  is  not  so  authenti- 
eated  as  to  be  lawful  evidence  in  a  suit 
fdr  freedom.  Cvoeno  v.  Matau,  p.  191- 
«02. 

9.  A  Bill  of  sale  of  personal  property, 
(not  being  necessary  to  pass  the  title,} 
need  not  be  shewn  in  evidence  by  per- 
sons clahning  under  the  grantee,  in  a 
controversy  .  between  them  and  the 
grantor,  or  those  claiming  under  him; 
¥or  they  may  prove,  by  any  other  leral 
evidence,  a  title  in  the  person  under 
whom  they  claim;  and  such  grantee,  or 
bis  representatives,  may  prove  their 
title  by  other  evidence  than  the  Bill  of 
-•ale,  unless  it  be  alledged  that  such  Bill 
0f  sale  contains  other  matter  than  the 
mere  transfer  of  the  property,  Tand  of 
which  jthe  g^ntor,  or  those  claiming  un- 


der him  might  avail  themselves,)  anS. 
notice  be  given  to  produce  it:  but  iti 
neither  case  can  the  substance  or  coiif- 
tents  of  the  Bill  of  sale  be  g^ven  in  evi- 
dence, without  due  affidavit  by  the'f)ar- 
ty,  or  oUicr  satisfactory  proof,  of  ifb 
loss,  or  thait  it  is  not  in  the  power  of 
the  party  so  ofiering  the  evidence. 
Ibid 

10.  //  teeme,  that  a  deposition  taken 
de  bene  eooe,  by  two  magistrates,  and 
with  due  notice,  (it  appearing  that  aft 
order  of  Court  was  made  awarding  a 
commisuon  to  take  it,  and  that  the 
Clerk  charged  a  fee  for  issuing  the  com* 
mission,)  mav  be  read  as  evidence;  on 
proof  of  inability  of  the  Witness  to  at- 
tend; notwithstanding  there  be  no  other 
proof  that  it  was  taken  by  virtue  of  a 
Commission  delivered  to  the  magis. 
trates,  (no  commission  being  found 
among  the  papers,)  and  it  be  returned 
to  the  Clerk's  office  open  and  unoeated^ 
but  without  being  shewn  to  have  been 
erased  or  altered.    Ibid, 

11.  The  deposition  of  a  person  under 
whom  tlie  party  claims,  in  whose  favour 
it  is  offered,  is  not  admissible  as  evi- 
dence, unless  it  appear  from  the  deeds 
that  no  recourse  can  be  had  against  the 
witness  in  case  of  eviction;  and  this, 
though  a  release  to  the  witness  be  ex- 
ecuted by  such  party,  before  the  depo- 
sition is  read  to  the  Jury,  but  after  it 
•waa  takenf  and  though,  at  a  former  trial 
of  the  cause,  before  the  deposition  was 
taken,  a  release  was  tendered,  in  the 
presence  of  the  Court,  by  anotherper- 
son  (under  whom  such  party  immediate- 
ly claimed,)  of  all  claim  which  such 
other  person  might  have,  in  any  event, 
against  the  witness,  on  account  of  the 
subject  in  controversv;  the  necessity  of 
which  release  from  that  person  was  at 
that  time  agreed  to  be  waived  by  the 
opposite  party.  Wood-ward  v.  Wood* 
eon* 8  heirs,  p.  227-229. 

12.  A  patent,  which  is  free  from  ob- 
jection u^  it*s  Jace,  can  not  be  im- 
peached in  a  trial  at  law,  upon  any  evi- 
dence, but  that  of  a  prior  Patent  re- 
maining in  flill  force.  Alorvell  y,  Citmm 
&  Wife,  p.  233-245. 

13.  Evidence  offered  to  the  jury,  and 
property  applying  to  the  issue  joined, 
ought  not  to  be  rejected  on  the  ground 
of  objections  to  the  declaration,  Pres- 
ton  V.  Bo-wen,  p.  271-277. 

14.  In  a  Court  of  common  law,  fraud 
may  be  given  in  evidence,  to  vacate  a 
deed,  on  the  plea  of  non  ettfacttm;  If 
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•ucli  fraii4  relate  to  the  execuUen  of  the 
instrument;  as,  it  it  be  mls-read  to  the 
party,  or  Win  signa^ture  be  obtained  to 
an  instniinent  which  be  did  not  intend 
to  iigii;  but  fraud  committed  in  a  settle- 
meat  of  accounts  which  precttkd^  or  in 
a  statement  of  facts  which  inducedt  it's 
execution,  can  not  be  pleaded  or  glvea 
in  evidence;  the  only  remedy,  in  such 
cases,  being  in  equity,  Taylor  v.  Xutr, 
p.  353-^67. 

15.  In  a  suit  against  a  Constable  for 
breacli  of  duty,  in  not  delivering  to  the 
Sheriff^  in  obedience  to  the  Court's  or- 
der, attached  effects  in  his  hands,  testi- 
mony on  his  part  to  prove  that  any  of 
those  effects  were  not  the  property  of 
the  person  against  whom  the  attachment 
issued,  and,  therefore,  after  being  taktn^ 
wei'e  by  htm  given  vp,  is  not  admissible. 
Smith  {lieutenaiU  Govemer)  v.  Cooper^ 
p.  401-405, 

16.  To  such  action,  if  the  ConsUble 
plead,  tliat  the  plaintiiF  in  the  attachr 
inent,  having  taken  ftom  a  certain  I.  B* 
a  boud  for  toe  delivery  of  the  attached 
effects,  afterwards  directed  him  to  give 
them  up  to  the  debtor^  with  which  di- 
rection he  complied;  he  can  not  intro- 
duce  the  said  L  Ik  as  a  witness  to  prove 
it.     Ibid. 

17.  AUhougli  tlie  rule  is,  titat  the 
aJhsguta  and  probata  ought  to  corres- 
pond, yet  the  Court  of  £i^M%  slKMild  al- 
ways incline  to  get  over  /oiin,  in  favour 
uf  fubsiance,  where  the  case  in  proqf'iM 
clearly  such  as  would,  if  properly  set 
fortli  in  the  Bill,  entitle  the  plaintiir  to  a 
decree;  especially,  if  the  defendants  do 
Hot  pretend  to  disprove  the  agreement 
alledged,  or  to  prove  one  different,  but 
say  \n  their  answer  that  they  are  willing 
to  yield  to  the  proof  of  any  agreement 
which  the  plaintitf  can  establish.  ZaneU 
devisee*  v.  Xaiie,  p.  406-417. 

18.  Notwithstanding  a  clause  of  gen^ 
eral  wairranty  in  a  deed  for  land,  a  Court 
of  Equity  will  reodve  parol  testimony  to 
prove  that  such  clause  was  contrary  to 
the  actual  agreement,  by  whicb  the  land 
was  to  have  been  conveired  with  tpe* 
dal  waromty  o»fy(  Um  wntte»agreeo 
ment  of  the  render  tomakethe  ooiivey«> 
•nee,  not  being)  prodaoed  on  tliepa^t 
of  the  vendee,  to  wkom  it  wtS'deUveiv 
•d.  3umgai*dner  Sf^  uhere  y/  Alieth  F» 
439-447. 

19.  A  motion  for  a  new  trial,  on  the 
ground  that  the  Terdict  is  contrary  to 
evidence,  ought  to  rest  on  the  evidence 
ttetually  given  in  at  the  tria^  ^xclosive 


of  all  otlier:  especially^  affidavits  taken 
ex  parte,  ought  not  to  be  heard  on  soch 
motion.  Street  v.  St.  Clai%  p.  457- 
458. 

20.  In  an  action  for  words,  proof  of 
circumstances  of  suspicion,  not  amounts 
ing  to  full  justification,  is  imH  admini- 
ble,  in  mitigation  ofdamages*  on  the 
plea  of  not  guilty.  M^^Macamder  v. 
Harrit^  p.  465  469. 

21.  Proof  of  parol  declaration  by  the 
defendant,  (^fter  the  inetUtUion  ^f  the  mat 
for  slander,  that  he  did  not  mean  to 
charge  the  plaintiff*  with  the  crime  al- 
ledged  by  the  slanderous  words,  or  that 
the  words  were  spoken  In  heat  of  pas- 
sion, is  not  admissible  in  his  fa%-our. 
Ibid.    , 

22.  The  defendant  in  the  action  of 
slander,  is  not  to  be  permitted  to  prove 
the  general  character  of  the  plaintilf  as 
an  insulting,  provoking  and  quairel- 
aome  man;  nor  that^  before  the  speak- 
ing of  the  slanderous  words^  the  pfaia- 
tin  was  in  the  hah'ii  of  vilifying,  insult- 
lug  and  provoking,  lum  and  hie  family. 
Ibid. 

23.  In  oMuatpsitt  tlie  testimony  of  wii- 
nessesy  offered  to  prove  the  items  in  the 
plaintiff's  account,  ought  not  to  be  ejt- 
cludefl  from  the  Jury  upon  the  ground 
that,  in  an  action  of  debt  between  the 
same  parties,  (the  record  qfvkich  mctUm 
it  not  exhUiud^)  determined  during  the 
pendency  of  the  action  of  aoeuwapmi^  one 
of  those  witnesses  was  examined  touch, 
ing  tlie  same  items  claime<l  by  the 
plaintiff*,  to  repel  or  set  off  the  credits 
^^daimed  by  the  defendant.  J2«£e»tf- 
oan  V.  Deprieot,  p.  469-470. 

24.  A  charge  of  Usuir  beinff  ezpfi- 
citly  denied  by  the  detendanrs  An- 
swer, the  plaintiff'  has  not  a  right  to  an 
order  requiring  him  to  pvoduce  kis 
books  and  papers,  for  the  puipose  of 
establishing  such  charge.  Greemkonm'm 
adm*x  V.  «drn$,  p.  473-484. 

25.  In  a  Court  of  £<|aity,  several 
mortgages,  though  ai>peaKi&|^  npoa 
their/ose,  to  be  for  disanct  debts,  vifl» 
under  eircumotanoes,  be  oonsidcrtd  as 
merely  additional  evidences  of,  andse- 
<mrities  for»  one  original  debt,  ^imdtr^ 
sonU  odmV  v.  Ikniee*  adm'r^  p.  484- 
486. 

26.  See  Bi&is  or  EzeaASOss  Wedbir 
r.  Laverty  U  GanOey,  p.  487-48a. 

27.  See  PassvxvnoKs;  W^tk  t.  Wmk* 
mgton^oadm^r,  p.  532-633. 

28.  IngeneraJ,  a  deed  is  to  be  tskcB 
88  having  been  executed  on  the  daf  of 
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it's  date,  anleis  it  ti^Mar  to  bsTe  been 
on  some  other  dky,  Cotquhnm  ▼.  ..d^itm. 
tam9,  p.  550-557. 

29.  The  testimony  of  the  person  who 
executed  the  deed,  was  leceiTed  us^- 
tiy  the  time  when  it  va*  executed;  not- 
withstanding the  testimony  of  two  wk- 
Bcase*  to  tus  acknowledgment  to  the 
nontrary  what  lut  on  oath,'  he  being  en- 
tirely  dmiUtroted  between  the  partiet, 
and  the  fidsehood  of  his  evidence  being 
not  prokabte  under  the  circumstances  or 
the  case.    Ibid. 


EXECUTIONS. 

1.  A  motion  for  judgment  on  a  forth- 
coming bond,  in  the  obligatoiy  part 
whereof  no  penal  sum  is  mentioned, 
can  not  be  suaUuned;  but  such  bond, 
with  the  execution  on  which  it  was 
founded,  may  be  quashed,  on  a  motion 
for  that  purpose.  Bragg  U  otAerty. 
Mtrray,  p.  32. 

%  It  teemot  that  property  conveyed, 
by  deed  of  marriage  settlement,  in  trust 
that  the  husband  and  wife  shall  be  per- 
mitted, during  their  Joiut  live*,  to  enjoy 
the  projitot  nay  be  taken  in  execution 
to  satiirfy  a  debt,  incurred  a/ler  the  mar- 
riage, for  supplies  furnished  lor  the 
proper  support  of  the  husband  and 
wife.  8coU  &  vife  v.  Loraine  &  othero, 
p.  117-119. 

3.  If  a  euperoeileat  to  a  judgment,  (ex- 
ecution being  levied,  and  a  forthcoming 
bond  taken,}  be  issued  before  the  day 
of  salei  and  thereupon  the  property  be 
not  forthcoming;  the  penalty  of  the  bond 
is  saved,  and  no  motion  lies  upon  it. 
Mucker  v.  lidrrioon,  p.  181-184. 

4.  HoeenUftoOt  that,if  the  property 
taken  in  execution  be  in  the  sherifTs 
hands,  at  the  time  of  his  receiving  the 
euperoedeae^  or  be  delivered  to  him  on 
the  day  of  sale,  after  his  receiving  suqh 
Writ,  he  ought  to  restore  it  to  the 
owner.    Ibid, 

5.  An  amended  return,  by  a  sheriff, 
upon  an  «xecution>  stating  that  a  writ 
of  euperoedeao  was  issued  on aday  spe- 
cifiexU  (being  a  d»y  previous  to  that 
appointed  for  the  sale  of  the  property 
taken  in  execution;)  that  he  thinks  the 
nid  writ  was>delivered  to  him  on  the 
day  of  sale;  and  that  the  property  for 
which  a  forthcoming  bond  was  given, 
wss  not  delivered  at  the  day  and  place 
of  sale;  is  sufficiently  precise  and  cer- 
tuin.    Ibid, 


6.  In  a  aoit  by  the  as^gnee  against 
the  assignor  of  a  bond,  if  it  appear  that, 
i^er  judgment  against  the  obligor,  a 
Jierifaciae  was  returned  nfi/2a  bonof  and 
that,  afterwardsk  the  assignee  sued  o«t  a 
Capiae  etd  ooHefaciendum,  upon  whieh 
the  Uttum  was,  •<  executed  on  the  body 
•<  of  the  defendant,  who  stands  comrak- 
« ted  to  the  prison  bounds,  as  per 
**  bond,  &c.|"  the  plaintiif  can  not  re- 
cover, but  must  be  considered  as  hav- 
ing brsujffat  his  action  prematurely;  be- 
cause, for  aught  that  appears  in  the 
record,  the  obligor  is  still  in  custody 
under  the  ca.  oa,,  or  may  have  paid  the 
debt.    Joh$uton  v.  Mhckietfy  p.  448-^450. 

7.  Not  more  than  omfine  can  legally 
he  imposed  on  the  Sheriff,  or  ^er 
officer,  for  faihog  to  return  eme  execu- 
tion. JlrniAMf*  Execttior  v.  Ikremman, 
p.  $57. 

8.  The  plaintiff  at  law  having  recov- 
ered, by  successive  judgments,  many 
fines,  against  the  Sheriff  for  failing  to 
return  one  execution;  to  a  greater 
amountf  in  all,  than  the  execution  it- 
self trith  hio  eortra  coett  added  thereto:  it 
appearing,  also,  that  the  execution  was 
lost,  and  tlierefbre  eould  not  be  return- 
ed; that  the  Sheriff's  fiuling  to  make  de- 
fence at  law  against  any  of  the  judg. 
ments  after  the  first,  proceeded  from 

rdrance  of  the  true  construction  of 
Act  of  AssemWyt  and  that,  in  rela- 
tion thereto,  there  was  a  general  delu- 
sion among  the  Citizens  of  Uie  Common- 
wealth; tlm  Court  of  Ecjuity  gave  t!ie 
Sheriff  relief,  by  Injunetion,  prohibiting 
any  farther  recoveiy  against  him  on  ae. 
count  of  his  failure  to  return  the  said 
execution;  and  thia^  although  it  appear- 
ed he  had  received  and  applied  to  his 
own  use  a  part,  and  probably  the  whole, 
of  the  money  upon  the  execution. 
Ibid, 

EXECUTORS    AND    ADMINISTRA. 
TORS, 

1.  A  setUeinent  of  an  executor's 
administmtion  account,  certified  by 
conunisnoneis  en  a  day  subsequent  to 
his  death,  and  not  appearing  to  have 
been  made  in  his  life  tnne  with  notice 
to  hioMel^  nor^alter  his  death,  with  no- 
tice to  his  executdt^  is  erroneous,  and 
ought  not  to  be  received  ss  the  ground 
of  a  decree  against  his  estate^  Boyd 
e3?w  of  Muhhte  v.  Mm^mmo^  p.  45*47. 

3.  Qti^r^  if  an  executor  die  indebt- 
ed  to  the  estate  of  his  testator,  withenit 
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any  iudf^ment  or  decree  agaiiMt  him  for 
the  balance  due;  and  his  executor^  ««(A- 
imt  mUce  oftueh  debt^  *ppiy  the  awets 
of  his  estate  to  the  pajmient  of  debts  of 
inferior  difputy;  is  he  guilty  of  a  dSrwi«#- 

3.  It  9eem$f  that,  where  a  decree 
against  executors,  for  a  legacy,  is  made 
upon  their  anife^mng  attett^  in  their 
hands,  sufficient  to  satisfy  the  same, 
(without  specifying  whether  such  attets 
consist  oimoney  or  other  property;)  such 
decree  may  with  propriety  direct  that 
they  pay  the  legacy  and  interest,  with 
the  costs  of  the  suit,  out  ^  the  ftdd  a»* 
9et9f  tfao  much  thereof  they  have;  if  not, 
out  of  their  own  estates.  JH*lio^9 
ex'Te  V.  Brookf  &  wife,  p.  157-159. 

4.  A  decree  against  executors  for  a 
legacy,  though  made  upon  confession  of 
assets,  and  without  their  expressly  dt- 
nunuUng  bond  and  security  from  the 
plaintiff^  is  yet  erroneous,  if  it  do  not 
require  such  bond  and  security  to  be 
giren,  before  the  defendants  be  com- 
pelled to  pay  the  legacy.    Ibid. 

5.  QtuBre,  whether  a  suit  against  the 
Committee  of  an  insane  person,  may  not 
properly  be  revived  ag^^inst  the  admin- 
istrators of  such  person,  in  the  event  of 
his  dying  during  it's  pendency?  Para^ 
due*B  adm^rt  ▼.  Oole  &  Hendenen^  p. 
218-219. 

6.  SeePowiMs;  Carrh^gftonU  eoifon  v. 
BeU&v^e,  p.  374-377. 

7.  Notwithstanding  a  judgment  against 
adminislrators  at  tueh^  in  an  action  of 
debt,  to  which  they  pleaded  **  payment 
bytheintettatet"  and  a  subsequent  judg* 
ment  against  them  pentnaUy^  in  an  ac- 
tion suggesting  a  devoMtav^tf  to  whidi 
they  pleiLded  •*  ne  -matted'  relief  in  equi- 
ty was  granted  them,  on  the  grounds 
that  the  peculiar  and  perplexed  state  of 
the  assets  made  it  dificultf  if  not  trnprae" 
ticable,  to  plead  in  relation  thereto  at 
law,  and  that,  at  the  trial  of  the  second 
action,  their  prindpal  Counsel  was  ab- 
sent, and  their  assistant  Counsel  with- 
drew from  the  cause,  in  consequence 
whereof  they  were  wholly  undefended, 
and  a  Verdict,  perhaps  contrary  to  jus- 
tice, was  obtained  against  them,  with- 
out any  negligence  or  defimlt  on  their 
part  Pendtetoi^a  adm'n  ▼.  Stmfi^  & 
^Confl;  p.  377-484. 

8.  See  FmAin>{  fFe9^9  cc*or  v.  Xofw 
wood,  p.  491-506. 

9.  See  Snxmms*,  Thomp9M*9  adnCr  r. 
Thmt^mmUea^or,  p.  514-519. 

10.  See  EMB&xxtKTs;  Ibkl, 


11.  It  is  not  safBctentto  make  apenon 
a  party  ae  ExeetOort  and  to  call  opos 
him  to  answer  dt  tt<rA»  if  he  be  irttereat^ 
ed  in  the  controversy  at  a  demeee,  or 
should  be  called  upon  to  answer  aa  to 
his  iruMvidwd  interest  or  transactions.— 
Mayo  V.  Tomkiea^  p.  520-538. 

12.  Where  lands  devised  to  be  soM, 
have  been  sold  by  one  of  several  execu- 
tors, all  the  executors  ought  to  be  pstf- 
ties  to  a  suit  to  foreclose  a  masig^^ 
previously  existittg  on  ^lose  lands.  Md. 

EXHIBITS. 

See  Dicmxxs;  Shumate  v.  Ihmb&r^ 
p.  430-431. 


FATHER  AND  CHILD. 

1.  Trespass  on  the  earn  may  propel  ly  be 
brought  by  a  ftther,  for  loss  of  the  ser- 
vice of  his  daughter,  and  expenses  in- 
curred bv  him  in  consequence  of  her 
being  debauched  and  got  with  cluld;  me 
forcible  irijury  to  himself  or  his  property 
being  allodged  in  the  declaration,  bar- 
ker v.  Elliott,  p.  587-589 

2.  What  is  the  proper  form  of  tlte  dec- 
laration in  such  case   Ibid. 

3.  It  is  not  error  that,  in  such  case,  the 
Court  refose  to  instruct  the  ivnj-  that, 
if.  upon  the  whole  evidence,  it  shall  ap- 
pear to  them,  that  the  fiither,  in  the  in- 
tercourse  between  the  defendant  and 
his  daughter,  (who  was  of  full  age,)  did 
not  act  with  the  caution  of  a  mae  of  or- 
dinary prudence,  they  ought  to  findyir 
the  tlefmdanti  but  do  instruct  the  Juit 
that,  if  the  conduct  of  the  plaintHT  rittil 
appear  to  have  been  indieerete^  that  is  a 
circumstance  which  should  wdtigmte  tkc 
dmutgea.    Ibid 

FICTION  OF  LAW. 

1.  Actions  may  be  brought  in  the 
Courts  of  tkii  State,  upon  contracts  en- 
tered into,  QtperoamU  injuries  comoHt^ 
ted,  anywhete.  In  general,  it  is  not  ne- 
cessary to  state  in  the  declaration,  wisn 
the  contract  arose,  or  the  injury  was 
committed: — but  this  is  aomctdiies  ne- 
cessary; and,  then,  (for  the  sake  of  ob- 
viating the  objedkiii  of  a  variaace,  or 
the  Uke,)  the  phdnttff  is  petimtted  to 
state,  by  a  fiction,  wider  a  videUcet^  tint 
the  place  is  within  the  jnrisdietioa  of 
the  Court  in  which  the  suit  is  brought; 
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'vlttok  ietioa»  beinf^in  forChermnee  of 
justice,  can  not  be  tnrefted.  Shaver 
T.  WkHe  U  DoHghtrty^  p.  110-114. 

3.  In  c«Me  in  which  the  plaintiff  does 
not  use  tbia  fiction^  the  defendant  ia  not, 
in  general,  permitted  to  aver  that  the 
cause  of  action  aiOte  in  another  Coun- 
tnr,  uideaihe  wiihea  to  justify  the  act 
b J  the  laws  of  that  Country;  or  to  shew, 
thereby,  that  he  is  not  responsible  in 
the  particular  form  of  action  in  Qttes> 
Hxuii  in  which  case%  tiie  locality  of  the 
act  forma  an  essential  part  of  his  de- 
fence; but  such  plea  does  not  go  to  the 
JwiedicUon  of  the  Court,  but  only  to  the 
JuHificaUwi  of  the  defendant    IbuU 

FINES. 

1.  Not  more  than  ene  fine  can  legally 
be  imposed  on  the  Shenff,  or  other  of. 
licer,  for  failing  to  return  •*!«  execution. 
T^mkiee  Executor  t.  Jkmmmm,  p.  557^ 
S73. 

3.  See  SnaniFPS;  Ibid, 

FORFEITURES. 

1.  If  a  petitioner  for  land  forfeited  by 
non  payment  of  quit  rents,  under  the 
30th  section  of  the  Act  of  1748,  c.  1., 
fuled  to  pay  the  consideration  mone^, 
within  six  menths  after  a  Judgment  m 
his  fiiTour,  and  to  get  a  Patent  as  the 
law  required;  whereupon,  another  per- 
son obteined  a  Patent  for  die  same  land 
bjf  virtme  ef  a  treaeury  land  warrant; 
such  Patent  is  good  at  low,  against  a  ti- 
tle derired  from  such  Petitioner,  unless 
the  length  of  possession,  of  the  tenant 
mod  those  under  whom  he  claims,  accni' 
iaig  before  the  issuing  of  such  patent,  be 
such  as  is  sufficient  to  bar  a  writ  of  right, 
JVhrveUr.  Camm  £^  w/e,  p.  333-345. 

3.  Qitterct  whether  the  tenant  in  such 
case  could  be  relieved  in  equity?  If>id. 

3.  Quaret  also,  whether  tne  issuing 
of  such  patent  could  be  prevented  by  a 
Caveat,  on  the  ground  that  the  land, 
having  been  previously  granted  and  set- 
tled, though  forfeited  by  the  origirial 
patentee  for  non  payment  of  qtiit  rents; 
was  not  waste  ana  unappropriated?  IHd, 

FORTHCOMING  BONDS. 

1.  A  motion  for  judgment  on  a  forth- 
coming Bond,  in  the  obligatory  part 
whereof  no  penal  sum  is  mentioned, 
can  not  be  sustained;  but  such  bond, 
with  the  execution  on  which  it  was 
founded,  may  be  quashed,  on  a  motion 


for  tiiat  purpose.    Mragg  &  ethere  t. 
Murray^  p.  33. 

3.  If  a  eupereedeae  to  a  Judgment,  (ex« 
ecution  being  levied,  and  forthcomia^ 
bond  being  taken,)  be  issued  before  the 
day  of  sale;  and  thereupon  the  proper* 
ty  be  not  forthcoming;  the  penalty  os^w 
bond  is  saved,  and  no  motion  lies  upon 
it.  R%Kker  v.  ifoiTM«n,  p.  Ibl-ia4. 


FRAUD. 

1.  The  ground  on  which  an  original 
purchaser,  wilA  notice^  is  postponed  in 
equity,  is,  that  the  taking  the  legal  es- 
tate, after  notice  of  a  prior  purchase  or 
equity,  makes  the  party  a  ma/a  ^c/e  pur- 
chaser, and  amounts  to  a  frauds  In  or- 
der to  fix  this  fraud,  however,  the  proof 
of  notice  must  be  clear.  If  it  be  mere, 
ly  doubtfol,  a  presumption  of  fraud  will 
not  take  plaee.  Curtie  t.  Loan  eac^or  ^f 
Jenee,  p.  43-45. 

3.  la  debt  on  a  bond,  if  the  defendant 
plead  that  the  same  was  obtained  by 
foi>«  suggestions  and  misrepresentationo 
by  the  plaintiff,  •*  a»  per  preamble  As 
the  eaid  hendi**  and  the  pUuntiff  join  U- 
9uea»H  the/act^  which  issue  is  found 
against  him  by  a  jurv;  whatever  etftop* 
pel  (if  any)  might  have  been  to  such 
plea,  is  thereby  waived,  and  judgment 
ought  to  be  for  the  defendant.  Chew 
ex^or  <^f  fVermelev  v.  MoJfeU  U  wiie.  p. 
130-123. 

3.  issue  being  joined  OD  a  plea  that  a 
bond  was  obuined  by  fhuid,  a  verdict 
•«  for  the  defendant,  because  the  Jury 
**  believe  the  bond  was  obtained  br 
<<  fraudulent  means,'*  is  sufficiently  posi- 
tive and  certain.    Ihid. 

4.  A  suit  in  TAimcer^y  properly  lies, 
against  a  defendant,  who,  claiming  title 
under  a  deed  alledged  to  be  fraudulenip 
hath  taken  possession  of,  and  converted 
to  his  own  use  sundry  articles  of  per* 
sonal  property;  the  plaintiff  praying 
the  Court,  to  eet  ande  euch  fi  auduient 
deedy  and  compel  the  defendant  to  ren- 
der  a  just  account  of  the  property  so 
wronglblly  taken,  and  to  pay  the  value 
thereof  to  the  plaintifl*.  Cocke  v.  Har» 
rieon,  p.  184-185. 

5  A  special  action  on  the  case  lies 
against  the  surveyor  of  a  County  for 
fraudulently  -rjitsingxo  furnish  copies  of 
surveys,  when  lawfully  demanded,  and 
thereby  enabling  a  third  person  to  lo« 
cate  the  lands,  therein  described,  before 
the  pbuntiff.  Pruton  v.  Bewen^  p,  371- 
377. 
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6.  In  K  court  of  common  law,  fhnid 
may  be  given  in  evidence,  to  vacate  a 
deed,  on  the  plea  of  non  ett  factumf  if 
such  fraud  relate  to  the  exeatthn  of  the 
instrument;  as,  if  it  be  mis-read  to  the 
party,  or  his  signature  be  obtained  to 
an  instrument  w))ich  he  did  not  intend 
to.  signj  but  frsuid  committed  in  a  set- 
tlement of  accounts  which  preceded^  or 
in  a  statement  of  facts  which  inducedy 
it's  execution,  can  not  be  pleaded  or 
given  in  evidence;  the  only  remedy,  in 
such  cases,  being  m  eauittf.  Taylor  t. 
JBiy,p.35ft-36r. 

7.  A  purchaser  from  a  person,  i»  ho  has 
prevknaiy  convej'ed  the  estate  to  a  trus- 
tee, by  deed  duly  recorded,  is  estopped 
at  law,  though  not  in  eqtiity^  from  im* 
pugiiing,  on  the  ground  fi^  frond,  a  deed 
cegularly  executed  by  the  truitte  to  a 
purchaser  from  Urn,  Ibid, 

8.  Where  a  defendant^  vho  bad  an 
adequate  remedy  at  Umw,  has  been  pre- 
Tented  from  resorting  to  it,  b;^  a  fraudu- 
lent representation  or  promise  of  the 
plaintiA',  he  ought  to  be  relieved  in 
equity.     Poindexter  v.  Waddy,  p.  418- 

9.  Under  drcTtrnttanott  inducing  sus- 
picions  that  a  bond  (on  which  a  judg- 
ment at  law  had  been  obtained  against 
anerfcitfcr,)  was  eouaterf^it,  or  fraudu- 
lent; upon  a  biU  filed  by  the  executor, 
relief  was  given  in  equity,  by  directing 
an  issue  to  try  whether  tl)e  bond  in 
question  was  the  deed  of  the  testator, 
or  not;  and,  if  so,  what  was  the  cmmtL 
eroHon  on  which  it  was  founded:  and 
this,  notwithstaiidinf  the  trial  at  law 
was  upon  the  plea  of  payment  put  in  by 
CotmM^  and  a  new  trial  moved  for  by 
the  Complainant  wjw  refused  by  the 
Court;  it  being  aUedged  in  the  BiU  that 
the  Complainant's  suspicions  of  fraud 
were,  for  the  JSrtt  time,  excited  on  the 
trial  at  law,  and  the%  on  a  minute  ex- 
amination of  the  paper,  he  was  convin- 
ced that  the  signatnne  of  his  testator's 
name  thereto  was  not  genuine;  which 
conviction  was  strengthened  bv  other 
circumstances,  some  of  which  were 
known  to  him  before  the  trial,  and  some 
afterwards.  Wetfe  eocecutor  v.  Logrwood, 
p.  491-506. 

10.  -See  HvsBAVS  aitd  Wm;  Prior 
&  othere  v.  Kinnev*t  ex* on,  p.  510- 
514. 

FREEDOM,  (actum  Jor) 

1.  In  the  ease  of  sUves  brought  into 
4lus  8tate,froroanyof  the  United  States, 


before  the  Act  of  1793,  the  factoTtlie 
master's  having  taken  the  oath  requii'cd 
by  law,  within  ten  di^s  afler  reiiKrml, 
should  be  presumed  from  twenty  yearo 
possession  of  thep,  as  slaves,  without 
their  claiming  freedom;  so  that,  in  suck 
case,  the  onuo  probmndi  in  the  suit  for 
freedom  should  be  thrown  on  the  plain* 
tiffs;  but  this  presumption  mi^  be  re- 
pelled by  Hretaitetancee,  Abraham  & 
then  y.  Matthem,  p.  159. 

3.  Infancy  ot  tiny  of  the  slaves  is  not 
conclutive  against  the  presumption;  but 
a  dreumttance  to  be  consiaered,  the 
•meipht  and  4^/ of  which  should  be  left 
to  the  Jury.    Ibid, 

3.  A  deed  of  emancipation  recorded 
in  a  DiHrict  Court,  is  not  so  authenti- 
cated as  to  be  lawful  evidence  in  a  suit 
for  freedom.  Oinent  v.  Manm,  p.  191- 
202. 

4.  A  suit  in  Chancery  for  freedomt, 
being  dismissed  for  want  of  prosecu- 
tion; the  decree  was  affirmed,  without 
prejudice  to  any  suit  at  law  or  in  equity 
which  the  appellant  might  be  advised  to 
bring,  pursuing  the  preliminary  meas- 
ures, to  prevent  vexatious  suit%  pre- 
scribed by  the  Act  of  Aaserobhr.  JSffr 
V.  £mrdU  Baker^  p.  456-457. 

FREIGHT. 

1.  A  shipper  of  com  having  agreed 
to  deliver  it  on  board  with  no  nnreason^ 
able  delafff  the  Captain  of  the  vessel 
applied  for  it  on  Sunday,  and,  no  pep- 
son  being  ready  to  deliver  it,  would  not 
wait  'till  Monday,  but  went  to  sea  with- 
out it.  llie  sliip  owner  was  not  enti- 
tled to  dead  fright  on  the  quaoti^  not 
shipped;  but,  on  the  contrary,  was 
bound  to  make  compensation  to  the 
other  party,  for  the  loss  sustained  in 
consequence  of  the  Captain's  not  taking 
the  fiill  quantity  on  board.  Dunbar  y. 
Buck,  p.  34-36. 

GIFTS. 

t.  See  LxMCTATtoxs  ov^iEerATn; 
Seiroadm*rr.  Time,  p.  470-472. 

1  See  HvsBAXB  Aim  Wivb;  Smith  v. 
SmithU  adm*ro,  p.  582-584. 

GUARDIAN  AND  WARD. 

1.  A  guardian  may  bring  tuttrmpiit, 
in  his  own  name,  upon  a  draft  or  order 
payable  to  himoeif  ae  guardum^  fat  mott- 
ey  due  to  his  ward.  JeOffer,  ^gginf^ 
p.  3-^. 
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2.  If  It  suit  afiinat  an  infant  in  the 
Superior  Court  of  CUancery,  be  fuUy 
defended  by  bia  g^uardian  appointed  by 
the  County  Court,  wboae  answer  is  re- 
ceived  on  his  behalf,  under  the  sanction 
and  authority  of  the  Superior  Court;  he 
must  be  equaUy  bound  by  such  defence, 
as  if  such  guardian  had  been,  in  fons, 
appointed  guardian  ad  Htenu  but  irthe 
suit  abate  as  to  such  guardian  by  his 
death,  before  the  decree^  «  guardian 
ad  litem  ought  to  be  appointed,  notwiib- 
standing  all  the  testimony  and  accounts 
were  t^en  before  bis  death.  Mever- 
igjfs  V.  Jltiiler,  p.  99-104. 

3.  A  denmrrer  to  a  bill  in  Chanceij 
against  a  guardian^  for  advance^*  of  mon- 
ey, &C.  by  tiie  plaintiif  for  the  use  of  the 
Ward,  ought  not  to  be  sustained  on  the 
ground  that  the  Ward,  ought  to  have 
been  a  party;  but  if,  upon  the  anrmer  of 
the  Guardian,  it  should  appear  proper, 
the  Court  should  then  direct  the  Ward 
to  be  made  a  party.  Sutton  v.  Gatewood 
^  nye,  p.  398-399. 

U. 

HEIUS. 

1.  The  heirs  of  a  Patentee  of  Land 
may  recover  in  ^ectaent,  against  a 
person  who  had  the  use  and  occupation 
of  the  land,  at  hia  orm,  in  the  life  time 
of  the  Patentee,  and  so  continued  until 
after  hb  death;  claiming  to  hold  the 
same  by  advene  title;  the  duration  of 
such  possession  having  been  less  than 
twenty  years.  See  v.  Greenleef  p.  303- 
304. 

2.  In  such  case,  if  the  heirs,  being 
out  of  possession  of  the  land,  have  ex- 
ecuted a  deed  of  bargain  and  sale  of  the 
same  to  a  third  person,  such  bargainee 
can  not  recover  in  E^iectment;  but  the 
bargainors  may.    Jbia. 

3.  Three  demises  were  laid  in  a  de- 
claration in  Ejectment;  one  from  the 
patentee  of  the  land»  vdto  -mae  dead, 
another,  from  his  heirtg  and  a  third, 
irom  a  person  to  whom  they  had  exe- 
cuted a  deed  of  bargain  and  sale.  The 
plaintiff  recovered  on  the  «ecoiu/ demise; 
thougli  he  could  not  on  the  first,  or 
third.    Ibid, 

4.  SeeSxisiv;  BickewunU  etherty, 
Mdl9i9ay,  p.  422-425;  and  Bianken- 
beker  v.  Btankenbeker,  p.  427-428. 

5.  It  teefiu,  that,  where  the  annual 
cent  of  land  descended  is  more  than 
sufficient  to  pay  the  interett  accruing 
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on  a  bond  debt  of  the  ancestDr*  a  Cooft 
of  Equity  will  not  decree  a  sale  of  such 
landj  in  possession  of  his  heirs,  to  satis- 
fy the  debt;  the  land  being  not  subject 
to  any  apedjic  Hen,  or  incumbrance,  in 
favour  of  the  creditor.  FFildera  v.  Cham' 
hUtU  adm*x  &  iHre,  p.  432-435. 

HUSBAND  AND  WIFE. 

1«  A  parol  agreement  between  hus- 
band and  wife  tnat»  in  consideration  of 
her  joining  him  in  a  convevance  of  a 
parcel  of  her  lands,  he  wotiJd  purchase 
certain  other  lands,  build  thereon,  and 
convey  Xhe  same  to  her,  being  clearly 
proved,  and  partlv  executed,  by  her 
joining  in  the  deed,  and  his  makini^  the 
purchase  and  erecting  the  buildings, 
ought  to  be  euibrced  m  equity  against 
his  heirs;  notwithstanding  a  great  dis- 

Earity  in  value  between  the  lands  00 
ought  and  sold;  it  appearing  that,  at 
the  time  of  the  marriage,  the  husband 
5vas  very  poor,  and  that  all  the  real  pro* 

gerty  in  his  possession,  (except  the 
ind  purchased  as  aforesaid)  was  held  in 
right  of  the  wife.  Gotden  ^  vife  v. 
Tucket^a  heirtfU,  1-3. 

2.  A  pbuntifT  suing  for  slaves  as  ad- 
ministrator of  his  wife,  is  not  barred  by 
a  decision  against  bim  in  her  lifetime, 
in  a  suit  to  which  she  was  not  a  party; 
the  ground  of  that  decision  being  that* 
under  the  act  of  limitations,  the  oppo- 
site party  had  obtained  a  legal  title  to 
the  slaves  by  five  yean  possession  com- 
mencing during  the  coverture/  during 
which,  also,  the  right  of  the  wife  so- 
crued;  and  the  husband  having  never 
had  possession  in  hie  character  ao  hue* 
band,  Blakejf  v.  J^ewby^e  adm*r,  p.  64- 
71. 

3.  If  slaves  specifically  bequeathed, 
be  in  the  possession  of  a  person  who  is 
at  the  same  time  executor  of  the  testtr 
tor  and  husband  of  a  le^tee,  such  poa- 
session  will  enure  to  him  in  the  char- 
acter of  executor  only,  unless  there  be 
some  election,  or  some  act  indicative  oC 
an  intention,  to  take  in  the  character 
of  husband;  especially,  where  the  be* 
quest  is  to  several  legatees  jointly,  and 
no  division  among  them  has  taken  place. 
Ibid. 

4.  A  plaintiff  in  assumpsit  is  entitled 
to  recover  upon  a  parol  agreement  oC 
the  defendant,  that,  if  the  plaint^ would 
furnish  and  supply  a  certain  married, 
womun  and  her  infant  children  witli^ 
b^ard,  washing  and  lo^jpng  for  a  ccN 
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tain  timc» the titfeiidftnt  wooldpi^hia 
for  it;  averring  and  inroTing  that  he 
faniished  the  board,  washing  and  lodg* 
ing  accordingly:  and  this,  althougti  the 
woman's  hustuuid  be  in  the  CommoQ- 
wealth  at  the  time,  and  bound  to  fur- 
nish her  and  the  children  with  neces- 
saries; and  the  defendant  be  not  mor- 
ally or  legsUy  bound,  but  by  his  said 
promise.  Ltmier  v.  HanoeUf  p.  79-81. 
6.  Where  the  personal  property  of 
the  wife  is  so  settled,  by  a  deed  execut- 
ed befiare  the  marriage,  and  duly  re- 
corded,, that,  upon  her  dying  intestate 
in  her  husband's  lifetime,  the  trustee  is 
to  convey  the  same  to  her  legal  heirs; 
her  nearest  blood  relation  is,  in  such 
event,  entitled  to  the  adnunistratiun  of 
her  estate,  in  preference  to  her  hus- 
band.    Bmy  v.  Dwfyton,  p    132-133. 

6.  An  agreement  waa  nntaoe  between 
two  unmarried  sisters,  that  the  proper- 
ty of  the  one  who  should  die  first,  or  be 
first  married,  should,  in  either  events 
belong  to  the  other,  in  consideration  of 
which  agreement,  one  of  them,  by  a 
deed  of  f^fl  executed  two  days  before 
her  marriage,  conveyed  all  her  slaves 
to  her  said  sister,  who,  after  the  mar- 
riage, Uved  partly  with  her,  and  partly 
with  her  brother;  permitting  the  hus- 
band, (who  was  in  embarrassed  circum- 
stances,) to  have  the  ute  of  the  tlavetf 
except  two,  whom  the  donee  retained 
in  her  own  immediate  employment,  and 
jmncipally  to  wait  upon  nerself.  I'his 
deed,  though  admitted  to  recoid  on  the 
oath  of  sue  of  the  subscribing  witnesses 
only,  who  also  swore  to  the  hand-writ- 
ing of  another,  who  was  dead,  was  ad- 
judged not  to  be  fraudulent  as  to  the 
creditors  of  the  husband;  notwithstand- 
ing a  judgment  for  a  debt  had  been 
rendered  a^pninst  him,  and  was  unsatis- 
fied, when  it  was  executed,  and  when 
the  marriage  was  solemnized.  Prio-^  U 
9iher9  V.  Xifmey*9  ex*ors,  p,  510-514. 

7.  A  deed  of  gift  of  slaves  to  a  mar- 
ried woman,  *'to  her  owntpedaluse,  uid 
afterwards  f  her  heir  or  heirt/*  with 
a  clause  providing  that,  «if  she  sbaU 
**  die  without  heir  or  heirst,  or  without 
«  a  Will  disposing  of  the  said  slaves  and 
f«  their  increase,  they  shall  return  to 
(<  the  donor  or  his  heirs;"  conveya  the 
property  totlie«0|torate  use  of  the  wife, 
•o  that,  after  the  death  of  the  husband, 
die  is  entitled  to  hold  the  slaves  and 
their  increase,  against  his  administra- 
tors. Smith  r.  Smith's  adm'n,  p.  582^ 
584. 


IMMATEBIAL  IS8U£. 

1.  In  trespass  for  destroying  &  nliU- 
dam,  if  the  defendants  plead  that  the 
said  dam  was-unlawfoUy  erected  by  the 
plaintiff  in  a  ford  where  a  public  road 
crossed  the  stream,  whereby  the  said 
road  and  ford  were  obetmcted,  to  the 
great  damage  and  nuisance  of  tile  chi* 
sens  of  tl^  ComBKmwealth(  and  that 
the  defendants,  in  order  <•  abate^the  said 
ntHoance^  peaceably  cut  down  and  re* 
moved  a  part  of  the  said  dam;  and  the 
plaintifi'  reply,  that  he  did  not,  by  erecU 
ing  the  saul  dam,  en^iv^  obstruct  the 
•aid  public  road  and  ford,  and  that  the 
citizens  of  this  Commonwealth  were  nH 
aUogether  prevented  from  passing  the 
nme;  whereupon  issue  be  joined;  such 
Issue  is  immaterialt  and,  after  a  verctict 
for  the  pl4Mint^f,  ought  to  be  set  asidc» 
and  a  repleader  directed.  JHmmeU  U 
oihev  V.  Etkn^e,  p.  308-311. 

INCUMBRANCES. 

1.  In  this  case,  a  general  charge  upon 
the  estate  of  a  testator,  for  the  payment 
ofle|^ies,  in  aid  of  a  particular  fiand 
provided  fbrthai  purpose,  was  not  en- 
forced  against  btmt  fide  purchasers  of 
the  lands,  after  a  great  lapse  of  time;  be^ 
cause  it  might  achnitof  a  doubt  wheth- 
er, by  the  terms  of  the  Will*  the  charge 
was  upon  tne  land  iteelf,  or  only  upon 
the  profit*  thereof;  b^use  the  l«ids 
might  be  presumed  to  be  exonerated  by 
requisition  of  Becitritg  firom  the  devis- 
ees, for  payment  of  die  legacies;  and, 
above  all,  because  the  testator  left  a 
personal  estate  abundantly  auffictent 
for  that  purpose,  which  estate  waa 
wasted  by  the  executors.  I,rmis  aad 
others  v.  Thornton  andvtfe^  p.  87-98. 

INDORSEMENTS, 

1.  See  Attobitiks  iv  vact;  Momh  v, 

Ai?^,  p.  428-430. 

INFANTS. 

1.  If  a  suit  against  an  infant  in  the 
Superior  Court  of  Chancery,  be  fuUy 
defended  by  his  guardian  appmnted  bf 
the  Court,  whose  answer  is  rtfcetsMf  on 
his  behalf,  under  the  sanction  and  au- 
thority of  the  Superior  Court;  he  must 
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be  «qo«l(7  boimd  by  such  dcfeace,  «• 
if  wieb  guutliaa  had  been,  in  form,  ap- 
pointed guardian  ad  Utenif  but,  if  the 
suit  abate  aa  to  auch  guanlian,  by  his 
death,  before  the  decree,  a  guardian  ad 
litem  ought  to  be  appointed,  notwith- 
atanding  all  the  testimony  and  account* 
were  taken  before  hta  death  Bcveiiey^w. 
MUer,  p.  99-104. 

2.  An  action  for  an  aiaault  and  bat- 
tery, committed  upon  an  inlant,  ought 
not  to  be  brought  in  the  name  ok'  the 
jwtrdum  of  luch  inftmt,  but  in  the  name 
^  9uch  infam  by  ki9  •r  hei' guardian^  tr 
wext  friend:  and  error  in  this  respect, 
iefbre  Januaiy  Ist  1820,  was  faUl,  even 
after  general  verdict  for  the  ptamtiffl 
Stewart  t.  Crabbiv^9  guanHan^n.  280. 

3.  Under  the  5th  section  of  the  Act 
«l  Descents  of  1792,  where  an  infant 
^ed  without  issue,  having  title  to  cer- 
tain real  estate  derived  by  descent  im* 
meditttely  from  the  father,  leaving  no 
relation  in  the  paternal  line,  but  a 
Grandmother  and  Uncle;  the  grand- 
mother was  not  entitled  to  inherit  any 
part  of  such  estate,  but  the  paternal 
uncle  was  entitled  to  the  whole.  Xff- 
g^  v.  Fuqua  U  -mft,  p.  281-282. 

4.  A  possession  of  slaves  commencing 
during  the  infancy  of  a  plaintiff,  can  not 
operate  a  title  in  favour  of  a  defendant, 
until  it  has  continued  five*  years  after 
aitch  infancy  has  ceased.  Budmnu  v. 
Budaoiet  odH^rs  p.  352-357. 

5.  When  the  act  of  limitations  once 
begins  to  run,  it  runs  over  all  wteene 
aets,  such  as  coverture,  infancy,  &c. 
Ibid, 

6.  Although  infants  are  bound  by 
judgmenuhad  under  the  superintend- 
ance  and  protection  of  the  C*uHf  yet, 
^-here  the  case  is  referred  to  arbitra- 
tor*, whereby  they  are  deprived  of  that 
protection,  a  submistiion,  evett  hj  rule 
of  Court,  ought  not  to  be  sanctioned; 
even  though  the  award  be  »» their  faseeur. 
ToTf  as  awards  are  in  the  nature  of 
judgments,  and  are  to  be  final  and  con- 
chiatve,  which  cannot  be  where  one  of 
the  parties  has  a  riglit  to  avoid  them; 
it  follows  that  a  submission  by  k^fante^ 
(altheugh  with  adidte^)  can  not  be  ob- 
figatoiy  on  either  party.  Britten  v. 
mUiam*a  devieeett  p.  453-454. 

INJUNCTIONS. 

1  In  an  action  upon  a  Bond  for  prose- 
cuting an  Ii^junction,  to  stay  fhsoceed- 
ings  on  a  judgment  at  law  for  a  debt 


bearing  interest;  which  Injonctioti  ia 
dissolved  and  the  bill   dismissed;  the 
plaintiff  is  entitled  to  a  verdict  for  the 
amount  of  the  principal  sum,  with  law. 
ful  interest  to  the  time  of  finding  sucl^ 
verdict,  the  costs  at  law  and  in  Chan- 
pery,  (costs  being  awarded  to  the  plain? 
tiff  by  the  decree,)  with  damages  oil 
the  said  principal  sum,  at  the  rate  of 
ten  per  centum  per  annum,  during  tb«      ^  ^ 
pendency  of  the  injunction;  although 
the  condition  of  the  bond  be,  for  pay<* 
ment  of  *<  the  judgmmt,  and  coete  or  th«      V 
*•  injunction  (if  ruled  to  be  paid  by  the    w;<R 
^complainant;")    without  mentioning  •  .^ 
interest  or  damages.    Fox  €f  V^wleejf^. 
Meuntfoy,  p.  36-37.  ^^^ 

2.  Upon  a  judgment  in  Ejectment,  \t 
execution  of  the  Writ  of  habc^  facias 
penefrionem  be  prevented  for  several 
years  by. Injunction^  the  plaintiff  is  en- 
titled to  the  Writ,  on  motion,  upon  if| 
rule  to  shew  cause,  without  a  Btire/aeia^ 
provided  not  more  than  a  year  hw 
elapsed  since  the  afiirmance,  by  tb«^ 
Court  of  Appeals,  of  the  decree  dissolv- 
ing the  liyunction  and  dismissing  tbii  -, 
Bill  in  Chancery.  Poland  v.  Sedtvight 
leeeeeefCromweU^^  185-187. 

3.  The  assignor  and  assignee  of  a 
bond  b'eing  made  defendants  to  a  bi^ 
exhibited  by  the  obfigor,  foi  an  Injunc* 
Uon  and  for  general  relief;  he  alledg-> 
ing  that  he  paid  the  money  to  the  aa* 
signor  without  notice  of  the  assign- 
ment; if  that  allegation  be  afterwarda 
disproved,  whereupon  the  injunction  if 
dissohred,  and  the  Bill  dismissed  as  to 
the  assignee;  the  cause  ought  yet  tp 
he  retained  and  farther  proceeded  in,  t^ 
give  the  complainant  relief  against  tha 
assignor.  Bufnere  y.  Barret^  p.  207-p 
309. 

4.  If  the  powers  of  trustees  suing  jl 
Chancery  be  vacated,  pending  the  suit, 
upon  a  bill  filed  against  them  by  f 
eeHuy  que  tmetf  and  other  trustees  bf 
appointed;  it  seems,  that  the  Court  ma^ 
dtange  the  plainHfe  after  ainewer  JHe4» 
upon  terms,  of  the  new  trustees'  pass- 
ing the  costs  already  incurred,  and  griv- 
ing  security  for  future  costs;  but  it  cafi 
not  vacate  an  injunction  bond  given  by 
the  original  trustees,  and  direct  anoth- 
er to  be  executed,  without  previous 
notice  to  the  defendants,  that  they  may 
shew  cause  against  the  motion.  OaU 
UOetrUmdv.  Corfsr,  p.  245-250. 

5.  After  dissolution  of  afitfliuunetkmi 
tmether  was  granted  to  the  tmae  jodf- 
mcatj  and  sniule  perpotual,  upon  imv 
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matter,  not  known  to  the  Complednani 
before  thejlrat  totu  dittolved;  it  appear- 
ing that  the  contract  in  question,  thov^h 
not  tcdfOed  with  frauds  was  founded  upon 
a  mUtake^  in  relation  to  the  existence  of 
an  important  fact,  of  which  both  parties 
were  i^orant.  Amutrong  (J  wife^  v, 
mckman,  p.  287-301. 

6.  Upon  a  Covenant  to  make  a  good 
title  to  certain  lots  of  land,  (according 
to  a  plat  for  extending  the  streets  of  a 
town,)  including'  thevoe  of  the  oireeto, 
and  appurtenanceo  therein  mentioned^  and 
that  the  CoTenantee,  his  heirs  and  as- 
signs, may,  at  all  times  thereafter,  enter 
into,  possess  and  enjoy  the  said  lots, 
vith  the  ttreeto,  &c..  without  let,  hind- 
rance or  molestation  of  the  covenantor, 
his  heirs  and  assignsf  a  Court  of  EquHy, 
by  Injunction,  will  compel  the  core- 
nantor,  his  heirs  and  assigns,  to  remove 
all  obstroctions  by  them  put  in  the  said 
streets,  snd  open  the  same  to  the  free 
and  full  <ise  of  the  covenantee,  bis 
heirs  and  assigns:  and  to  permit  him 
and  them  ever  thereafter  to  ose  the 
same,  without  let,  hindrance  er  mo- 
lestation. Brooke  v.  Barton^  p.  306- 
307. 

7.  If  the  maker  of  a  Note  negotiable 
at  ihe  Bank  of  Virginia,  file  a  Bill  of 
inj  inction  against  the  payee  and  his 
ass'.i^nee,  on  the  ground  of  an  eqaitjr 
«ft\-rting  the  payee  onty;  the  Court  oif 
Chancery,  having  before  it  all  the  par^ 
tips  concerned,  ought  not  to  diteharge 
the  maker  altogether,  nor  to  turn  over 
the  assignee  to  a  suit  at  law  against  the 
faijee;  but  sliould  decree  against  the 
fatter,  in  the  firot  instance,  that  he  pSf 
the  amount  of  the  note  to  the  ssslgAee, 
and  the  costs  at  law;  and  liberty  should 
be  reserved  to  the  assignee  to  apply  to 
the  Court  to  dissolve  the  injunction  as 
46  the  maker,  for  so  much  of  the  said 
debt  ao  he  may  not  be  able  to  recover  frtn 
the  payee,'  in  which  case,  a  decree  oug^ 
also  to  be  rendered  in  favour  of  the 
inoibet*  against  the  skid  payee,  for  so  much 
thereof  as  be  may  be  compelled  to  pay 
ai  aforesaid.  And  the  decree  should 
farther  direct,  that  the  action  at  law 
in  favour  of  the  assignee  against  the 
payee,  if  any  be  pending,  be  peepetu- 
%Viy  injqined,  except  as  to  the  costs. 
M*Mel  &  Turner  v.  Baird,  p.  315- 
«18 

8.  In  such  case,  the  payee  should  pay 
to  both  th%  other  pnrtlos,  their  Cooto  m 
Chancery  a  rl  '^j  Court  of  Appeals, 
ijpon  an'  iq>peal  taken  1^  himself  and 


the  asslgtiee,  m  the  dedflioii  oF  5»llidi 
both  the  other  parties  substantially  pre 
vail.    Md. 

9.  A  point  similar  to  that  in  Bomgh  r. 
Shreeve,  4  Munf  490,  again  deeide<^ 
viz,  that  a  bill  of  inkinction  ought  not 
to  be  dismrased  at  the  next  term  alter 
dissolution,  under  the  3d  sect,  of  the 
Act  of  January  20th  1804,  if  such  1^1- 
have  other  objects  besides  tboae  em- 
braced by  the  injunction.  Singletmi  r, 
Lewit  &  other$,  p.  397-398. 

10.  Upon  a  bin  of  Injunctioii  to  a 
judgment  at  law;  If  it  appear  that  the 
complainant,  as  to  whom  the  i njtnictioii 
is  made  peipetual,  was  forced  to  gire  a 
forthcoming  bond;  and  that  there  is  no 
equity  in  fiivourt>f  another  defendant  to 
the  ou^  a*  kt»t  on  whom  the  ezeeation 
was  not  served;  the  Court  should  so 
extend  the  decree  as  to  enjoin  Ata  de- 
fondant  from  availing  himself  of  the  re* 
turn  of  the  exeeotioii  and  foithcoauag 
bond,  to  prevent  proceedings  agaiast 
kirn  upon  the  judgment.  Ptindtottot  r. 
Waddy,  p.  418-433. 

11.  See  UsmtT;  Orttnhow^o  mtmhtr, 
JSfamt,  p.  473-484. 

12.  See  Sasamst  TmnHa^  ezVrT. 
Dormnman,  p.  5S>fS7S, 

INSANE  PERSONS. 

L  QiMere,  whether  a  suit  agiitist  the 
Committee  of  an  insane  person,  msy  not 
t>roperlybe  revived  against  the  adain- 
IstratofB  of  such  person,  in  the  event  af 
hi^  (fyinr  during  it's  pendency?  J*asr^ 
dSie**  a^n'rt  v.  ikk  U  BendertM,  p. 
918-^19. 


IKSOLYEIKST. 

1.  R  is  ffenerslKr  neoessaiy  for  the 
assignee  of  a  promissory  note  to  aoe  the 
drawer,  in  order  to  charge  the  indota- 
er;  but  to  this  rule  there  are  exccfi^ 
tioas;  where  the  plahitlff'  can  shew  a 
discharge  of  the  draw»  under  the  fona. 
er  bankrupt  laws  ^'m^  United  9tatei^ 
or  the  insolvent  law  of  this  State,  ar 
that  the  drawer  was  aetn^  faisfaeai^ 
so  that  a  suit  would  hare  b^n  wboly 
unavailing.  Bronmi  w.  Bf^  p.  391- 
393. 

INSTBUCTIONS  TO  JURIES. 

1.  K  is  not  error  for  the  Court  to 
refuse  to  instruct  the  Jury,  after  being 
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swoni»  «m1  bttlbre  «viilence  introdiicedy 
to  render  a  speciiil  verdict.  IVo^Smmrd 
V.  fTMdlMn'*  AaVt,  p.  237-329. 

2.  In  an  acti*n  againtt  the  auTreyor 
of  a  County,  for  refnaing  to  furmali 
copiea  of  certain  turreya  of  lands  which 
the  phUntilf  wished  to  enter  as  waste  and 
unappropriated;  the  C^oitrt,  on  the  phtin- 
-M'*  inoti<>i)»  instruoted  the  jury,  •'that, 
«<  the  surveys  in  question  haviu^  been 
««  made  in  May  1774,  the  land  was  liable 
«<  to  be  entered  as  vacant  land  in  De* 
•*  cember  1809,  nnlmt  tkty  vtre  rHumed 
<«  <•  the  land  •fee;  but  that  the  pUdn^ 
•«#i^wasnot  bound  to  shew  that  they 
**  were  «•!  returned  to  the  land  office  in 
«*  due  time:"  and  this  kistruetion  was 
not  considered  erroneous  by  the  Court 
ef  appeals.    Prt^fn  v.  Bteuten^  p.  271^ 

3.  In  debt  on  a  promissory  note,  the 
CkMirt,  if  requested,  ought  to  hMtruct 
the  Jury  that,  twenty  years  having 
elapsed  between  the  time  when  the 
note  became  due  and  the  instituting  of 
the  suit,  they  ouffht  to  presume  it  paid, 
unless  evidence  be  olFered  of  some  ac- 
knowledgment of  the  debt,  or  of  pay- 
ment of  interest,  or  part  payment  of 
principal,  within  the  twenty  years. 
Nor  can  the  Court  be  justified  in  re- 
fusing to  give  Bueh  instraotion,  on  the 
ground  that  the  defendant,  in  his  ap- 
]ilicatioB,  has  not  staled  the  evidence 
given  in  the  cause;  or  that,  in  the 
Court's  opinion,  the  said  pfineiple  of 
Inw  does  not  apply  to  the  case,  under 
the  circumstances 
for  this  would  t 
of  the  -weight  < 

Jury  are  Sie  proper  judges.     WtU9  v. 
WathiM^t  <uIprV,  p.  532-533. 

4.  In  an  action  brought  by  a  finther 
for  loss  of  the  service  <n  his  daughter 
iic.,  in  consequence  of  her  being  de- 
bauched, it  is  not  error  that  the  CouK 
rcfbte  to  instruct  the  Jury,  that,  i( 
upon  the  whole  evidence,  it  shall  ap- 
pear to  them,  that  the  fiither,  in  the  in- 
tercourse between  the  defendant  and 
ins  daughter,  (who  was  of  fiill  age,)  did 
BOt  act  with  the  caution  of  a  roan  c^  or- 
dinary prudence,  they  ought  to  findybr 
Mtf  drfendantf  but  do  instruct  the  Juiy 
tiint,  if  the  conduct  of  the  plaintiff  shall 
appear  to  have  been  inditcrete,  that  is  a 
circumstance  which  should  mitigate  the 
damagte.  Porker  x.  Etttet,  p.  587- 
589. 
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INTEREST. 

1.  If  a  bond  be  given  in  the  usual 
Ibrm,  with  a  penalty,  conditioned  to  be 
discharged  by  payment  of  the  princi- 
pal at  a  future  day,  *<  with  iuterett/rem 
the  date  if  not  punctually  Paid,"  such 
kmck  interest  is  to  be  considered  an  ad- 
ditional penalty,  and  not  recoverable. 
WnUerv.Ung,  p.  71-79. 

2  Under  the  parttculfr  circumstan- 
ces of  this  case,  no  interest  was  permit- 
ted to  be  charged  against  a  trustee  on 
the  monies  from  time  to  time  in  bis 
hands;  and  no  eommissions  were  allow- 
ed him  ibr  his  trouble;  but,  on  closing 
his  accounts,  interest  was  allowed  on  a 
balance  in  his  favour.  Bercerley  v.  MiU 
ler,  p.  99^104. 

3.  In  debt  on  a  bill  penal,  a  judg- 
ment, entered  upon  tdt  dicit  or  aen  eum 
infirmaiiUt  ought  not  to  be  reversed  on 
the  ground  that  the  declaration,  though 
descnbinc^  the  bill  penal  correctly  as  to 
the  principal  sum,  penalty  and  date, 
omits  to  mention  that  the  debt  is  pay- 
ble  **  withtntereetjrem  a  day  prior  te  the 
date;  and  that  the  judgment,  in  con* 
firndty -with  the  hiUpenak  is  entered,  for 
the  penalty,  to  be  discharged  by  thn 
principal,  with  euch  intereety  and  costiT. 
Harper  v.  amUh,  P*  389^90. 

4w  See  Ai-TACSMUiTS;  Smith  v. 
Pearce,  p.  585-587. 

ISSUES. 

1.  IsMies  being  joined  on  the  pleas 
of  MS  euth  record,  snd  the  Act  of  Limit- 
ations; if  the  Jury  find  for  the  plaintiflT 
on  the  second -plea,  and  the  Court,  with» 
out  taking  any  notice  of  tfte  Jirat  pUetp 
enter  judgment;  such  judgment  ougfht 
to  be  reversed;  notwithstanding,  on 
previous  pleadings,  (which  by  consent 
were  set  aside,)  the  Court  had  pro- 
nounced that,  in  fact,  Oiere  was  such  a 
record.  Gee  v.  Mamiiton  U  w^fe,  n« 
32-33. 

ISSUES  OUT  OF  CHANCERY. 

1.  Upon  a  Bill  of  It^unction  to  pro- 
vent  the  sale,  under  execation,  of 
slaves  devised  in  trust,  if  the  defend- 
ants alledge  that  the  cettny  que  trutt  was 
entitled  to  the  slaves  by  five  ycars-pos- 
setston  before  the  death  of  the  devisor^ 
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and  the  truth  of  such  allegation  be 
doubtful  on  the  evidenee^  tlie  Chancel- 
lor ought  to  direct  an  issue  to  ascertain 
that  fact.  Gak  and  Oatiand  v.  CatUr, 
p.  245-^0. 

2.  Nothwithstanding  a  ptper  purpoii- 
ing  to  be  a  Will,  be  proved,  in  a  suit  in 
Chanceiy,  to  have  been  wholly  written 
and  subaeribed  by  the  suppoted  testa- 
tor; yet  if,  upon  the  evidence,  (there 
being  no  attesting  witness^)  jit  be  doubt- 
fid  whether,  at  the  time  he  wrote  it,  he 
was  in  a  proper  state  of  mind  to  make  a 
testament)  whether  it  was  seriously  ii). 
tended  by  h'lmas  such}  or,  if  so,  whether 
it  has  not  been  subsequently  nullifted 
by  the  fe^pubUcation  o^  a  fonoer  Will, 
a  revocation  of  it,  or  otherwise;  the 
Court  oiqpht  to  direct  iMiiM  to  ascertain 
such  facts,  before  any  decision  of  the 
cause.  Banko  and  otktro  v.  Mootlu  p. 
395—387. 


J. 
JEOFAILS. 

1.  A  declaration  in  behalf  of  a  Her- 
^oantile  Company,  b^  the  name  of  the 
j^,  (without  mentioning  the  names  of 
the  portnerOi)  is  good  uter  a  verdict 
for  the  plaintifis  upon  the  general  issue. 
Pau  V.  iiacwi  U  Co.    p.  219—820. 

2.  If  the  deckration  in  detinue  do  net 
contain  a  demand,  ''that  the  defendant 
Ttnder  to  the  plaintiff,"  the  property 
sued  for;  yet,  after  verdict  on  the  plea 
of  fMft  detinei^  judgment  ought  not  ta  be 
arrested.  JBoggtoo  r*  Moggeoot  p.  486 
—487. 


jOiBTT  OBLIGATIONS. 

1.  In  debt  on  a  .romi  obligation,  to 
4which  the  defendants  plead  payment, 
they  cannot  give  in  evidence  a  Cove* 
nant  between  •««  of  the  plaintiffs  snd 
ene  of  the  defendants,  with  parol  terti- 
mony,  that  the  plaintiffs  settled  with 
that  defendant,  who  was  the  principal 
debtor,  and  in  such  settlement  kept 
their  accounts  separately;  that  each  was 
entitled  to  one  moiety  of  the  debt;  that 
the  defendants  gave  notice  that  a  dis- 
count would  be  claimed  by  them  on.ae- 
count  of  said  covenant;  and  that  the 
lOaintiff  who  was  party  to  the  covenant, 
said  that  the  same  wa»  not  settled,  and 
that  he  ititended  to  allow  a  credit  for 
M.     AmoldM  V.  JackMom,  p.  106—107. 


1.  Af^er  a  Judgment  in  detisne,  a 
new  action  ofdetinue  against  the  same 
defendant  for  the  same  thing,  in  which 
the  former  judgment  is  not  deolsred 
upon,  but  is  only  relied  on  as  evidence 
of  title,  can  not  be  maintained.  Wtikar^o 

12.  "^ 

2.  Qii«rfv,  whether  any  action  other 
than  a  $ei9x  faciaOf  can  be  maintained 
ufMH  a  Judgment  in  Uetimie?     JM 

X  (fa  judgment  of  a  County  Ceoit 
be  assigned,  and  efierwsrds  reversed  by 
the  Superior  Court  of  law,  the  smignwe 
may  thereupon  sue  the  assignor,  wttJ^ 
out  carrying  tKe  case  to  the  Court  ef 
Appeals.  Arnold  v.  iiSdhnoff,  p.  li— 18. 

4.  Atottmput  may  be  biought  against 
tbe  assignor  of  a  Judgment,  afterwmdii 
reversedi  notwithstanding  the  assign* 
meni  was  by  «  ooaied  instrument;  fci,  m 
such  esse,  the  sealed  Mwtnunent  as  not 
the^stffiif  or  the  action  but  eoly  indun^ 
nmu  thereto.    Ibid 

5.  I'he  right  to  issue  a  otiom  Jmtim 
upon  a  Jud^ent,  is  not  bamd  by  the 
Act  of  Limitatioas  in  acase  wli^r  eae* 
eution  was  issued  in  due  time,  smd  re- 
turned no  elieot%  though  more  tlnn 
ten  years  eUpsed  between  the  retnni 
of  the  execution,  and  date  fiX  the  mtv 
/noas.     Geev.  ibaiatsnim^wi^,  p.a2 

6.  i)  •««■»,  that  averdictfornecrtsin 
sum  of  money,  with  interest  ft-ens  a  dsy 
speciftnd,  «<ettbi€ct  to  a  eredUg''  (wHfe. 
out  saying  on  what  diyeueh  asiedit  is  Is 
be  applied^  is  not  so  unceitasn  as  that 
the  pisintiff  cannet  take  judgisent  w^ 
on  it.    LemUt  v.  HmnmoU^  p.  79— ai. 

7.  A  judgmentiin  snob  case^  ««fortbd 
damases  aforessid  in  form  aforespidsi- 
sessed,''  su^lckntlyfollowatheiPrrdist. 
Aid. 

8k  \}^iosk%ocirtfaciao  to  re^vcnj 
ment,  in  debt  for  a  penal  sumrtiv  h^ « 
ehaiged  by  principal  and  interest^  ifflie 
defendant  confess  judgnmit  setiwiBwg 
to  the  t0ne/nc»e<»  the  plaintiff  is  net 
entitled  to  a  writ  of  enqnisy  of  rfsws 
g9o,  to  recover  msrs  tkm  tkepmml^mg 
(the  principal  and  interest  stccming  ky 
lapse  of  time,  ameuntiag  to  morsi) 
but  most  take  execution  upon  the  nti* 
ginal  judgment,  with  the  addition  en(r 
of  the  costs  upon  the  «cire>!»tes<  €m* 
bi^o  eacecutor  v.  BelPo  admmttiatiiapt  ^. 
283-^83. 

9*  In  a  debt  on  a  bill  penal,  a  jndg^ 
ment  entered  upon  nil  dkk  or  ntm  ovm 
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flfl/^raMlMt,  oashta0ttob«rtT«ttedoti 
the  ground  that  the  declaration,  tliough 
deseribing  tbe  bill  penal  correctly  as  to 
the  principal  8uib»  penalty,  and  date^ 
oniU  to  mention  tltat  the  debt  is  pay*, 
able  **  70Uk  mifrett/tyMadasfpri^r  to  iht 
4mUf**  and  that  the  judgmeiit,  in  cm\f«r' 
wd$sf  -mUk  the  biUpemii^  is  entered,  for  tbe 
penalty,  to  be  discharged  by  tbe  princt« 
pal,  with  such  interest,  and  costs.  Har^ 
per  V.  Smth,  p.  389—390. 

10.  A  judgment  for  the  defendant, 
\ipon  pleadings  net  going  to  they^Mi- 
doMen  of  the  action,  is  no  bar  to  the 
plaintiff's  bringing  another  action  tor 
the  same  cause.  Lane  r,  MartiMotif  p. 
573—580. 

11.  In  debt  on  a  bond  with  collateral 
condition,  if  the  plaintift',  by  repUcatioa 
to  tbe  plea  of  conditions  peHbmied« 
charge  the  broach  delbctively,  but  fully 
avoid,  by  otiier  repliostiens,  sueh  othet 
pleas  of  tbe  defendant  as  go  to  tbe 

Jmnmdaii^m  of  the  action;  to  which  repli*- 
•ationsy  demurrers  are  improperly  filed; 
and  the  Court  enter  judgment  for  the 
defendant,  genet'oU^f  t^an  all  the  pleads 
sMfw;  such  judgment  it  erroneoust  it 
alKMild  only  be,  that  tbe  faulty  repUca- 
tioa is  not  suffieient  in  law,  l^c^  and 
then^re  that  tbe  plaintiiftake  nothing, 
&c.    Ibid, 

JtTRIgiMCTtON. 

1.  Aotions  rnvf  be  braught  in  tha 
CoBitaof  thie  Stated  ntyn  ceatracti  ea- 
tcf<ed  int%  ogpere^mU  mjones  coauBh- 
tad*  onjfwAerv.  In  general,  it  is  not  ne- 
oaMtry  to  state  in  the  deehimtioa,  where 
the  eonttact  atoae,  or  the  injuty  wsa 
committed:— bat  tlUs  is  sometimes  n€* 
eeflBU/;  akid,  then»  (for  the  sake  of  ob- 
viating the  objection  of  a  yariaaoe,  or 
the  like,)  the  plaintiff  is  penaitted  to 
atate,  by  a  fiction,  under  a  videlicet,  that 
the  place  is  within  the  jurisdictiea  of 
the  Court  in  whicb  the  suit  is  broughli 
whicb  fiotioa,  being  ia  furtherance  of 
iustiee,  can  not  be  tiaversed  Shmoer  t* 
H'hifeawdlhtifherhf,  p.  110^114. 

3.  In  eases  ia  which  the  plaintiirdaea 
Aot  uae  this  fi(^ion»  the  defendaat  isnotf 
ia  general,  permitted  to  aver  that  the 
eanse  of  actum  •  arose  in  another  Coun^ 
ti7#  unless  he  wishes  to  joslify  the  act 
hy  the  laws  of  that  Coaaivy;  or  to  shew^ 
thereby,  that  he  is  not  responsible  in 
the  partieular  form  of  action  in  oum* 
tion;  in  which  cases,  the  loealitT  of  the 
aot  fbrms  an  essential  partof  hisdefeaee: 
hut  aoch  plea  does  notgotaihe  joris* 


diction  of  the  Court^  bot  only  to  the 
justification  of  the  defendant  Ibid, 

3  A  creditor  residing  in  Maryland^ 
may  sue  6(!it  an  Stiaclnkientin  Chancery 
in  Virginia^  against  his  debtor  rending 
ai90  in  Marjdaud,  and  others  residing  in 
Virginia,  indebted  to,  or  baring  in  mdr 
hands  efleots  of,  such  debtor  fVmam* 
em  &  ethen  v.  Bwwie  y  srtert,  p.  176« 

lao. 

4.  A  suit  in  Chanter^  lies  against  a 
defendant,  who,  claiming  title  under  a 
Ased  alledged  to  be  ^hMNMarf,  hath 
taken  possession  of  and  contertetl  to  hii 
own  use  sundry  articles  of  personid  pro* 
perty;  the  phuntifr  praying  the  Court  to 
eet  oHde  eveh/rauduteni  deed,  and  com- 
pel the  defendant  to  render  a  just  ae«. 
eennt  of  the  prooerty  so  wrongfuHy  ta- 
ken, and  to  pay  the  ralue  thereof  to  the 
phuntiff.  Cocke  y.Uarrimm^  p.  184-185.  ^ 

5.  A  person  returned  as  appterance 
bail,  who  denies  that  (le  erer  execlited 
the  bail  bond,  is  notpreclu<kd  from  oh* 
taining  relief  ia  equity,  by  his  fiuling  to 
appear  and  plead  nen  eH  factum  at  htir^ 
aficr  beinff  mfbrmod  that  his  name  waa 
subscribed  to  such  bond;  for  if,  in  fiket# 
he  did  not  execute  the  bond,  he  had  re- 
ffukrly  no  day  in  Court,  andwasthere^ 
fore  aot  bound  to  take  any  step  for  hia> 
relief  in  the  action  at  law.  Speitvod  v« 
JSggwtbetham,^,  313-315. 

6.  fa»  a  ease  where  the  remedy  at  law  waa^ 
nonsidifTfid  d$whifttl  whenthe  party ap* 
plied  toa  Court  of  Equity,  it  woidd  ho 
too  strict  to  deny  him  admittance  int» 
tiuitcourtfor  refief.    JM. 

7.  See  KxEOtrroBs  ASa  AawnrmraA* 
Toasi  Pemdle$mC9  aduen  ▼.  Sitmn  £# 
^'Cem^  p.  377-^384. 

8.  Where  a  defendant,  who  had  a» 
adequate  remedy  at  lavr,  haa  been  pre- 
vented from  resorting  (o  it,  by  a  fiandu.^ 
lent  rqpresentation  or  promise  of  the 
pkiatis;  he  aught  to  be  teliertd  lit 
equity.  jHeindexter  y,  Waddy^  p.  4l8<f 
46t. 

9.  The  Superior  Courts  of  law  haa^ 
jurisdiction  to  grant  writs  of  Superee^ 
d9me  to  orders  of  tbe  County  orOoT': 
poration  Oourta,  binding  peiaotiaaoeus. 
ed  of  being  the  fathers  of  bastard  child- 
ren, to  support  such  ahildren;  and  the 
Court  of  Appeals,  in  Hke  manner,  has 
joriadictioh  to  oorrect  arrors  in  thb  de- 
oisioas  «f  the  Superior  Courts  of  law  on 
the  same  sabjeet.  Mmm  r*  the  Cem^ 
sMasPMiM,  p»453.^«4ia. 

10^  See  FaAOa;  fr«tr**  «r*sr  r.  Lor^ 
p.491-40Sw. 
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11.  See  ArpxALS;  5/dne  r.  PForv  £/ 
Smi^  541-550. 

JUSTICES  OF  THE  PEACE. 

1.  Tretpan  vi  et  amniM^  and  not  eme^ 
is  the  proper  action,  against  a  Justice 
of  the  peace*  for  maUeUtttty  and  ctn*" 
Tupdyt  with  intent  to  injure  and  oppress, 
and  withoui  probizble  cauie,  issuing  a 
Search-Warranty  by  virtue  whereof  a 
Constable  forcibly  enters  the  phuntifT's 
close,  and  takes  and  carries  away  from 
his  possesaoB,  certain  sIatcs  which  he 
held  as  his  property.  Mute  ex*or  •/ Bef' 
Jerwumr-  F»«fa/.  p.  27-29. 

2  The  form  of  the  declaration  in  audi 
action.    Ibid, 

JUSTIFICATION. 

1.  It  is  a  principle,  that,  if  a  party  be 
justified,  as  to  a  transaction,  m  the 
Country  or  place  in  which  it  is  commit- 
ted, he  is  justifiable  every  where  Shor 
tvrv.  Ik'hitei'f  Dougherty^  p.  110-114. 

2.  See  SLAJCDXtt;  M^Miaeander  v.  Mar* 
rtf,  p.  465-469. 


J-AWS. 

-  1.  Adjudged  cases  can  be  safely  relied 
on  as  precedents,  only  as  to  peinif  aetu* 
mUy  in  issue  between  the  partes,  and 
not  as  to  such  as  may  be  deemed  earfro- 
jitdiciak  unless  indeed,  in  relation  to  the 
latter,  they  shall  have  ripened  into  law 
by  various  and  successive  decisional— 
Zewi9  U  othert  v.  Thrtuon  &  m/c;,  p. 
«r-98. 

2%  Where  tiie  principlet  of  a  decree  of 
the  Court  of  Appeals  seem  to  be  oppos- 
ed to  it's  ieUet\  the  literal  interpretation 
ought  not  to  be  relied  on  as  a  binding 
precedent.    Jbid 

3.  The  law  of  fFattSf  in  it's  applioa- 
tton  hert^  must  be  varied  and  accommo- 
dated to  the  circumstances  of  our  new 
and  unsettled  oountry.  Fkuffay  v.  Smith 
£^m>,  p.  134-155. 

LEASES. 

1.  In  the  sale  of  a  house  and  tenemoit 
in  a  town,  if  the  Vendor  fail  to  shew 
the  leaie  to  the  Vendee,  and  do  not  in* 
form  him  of  a  Covenant  therein,  that,  m 
case  of  dMtmetkm  of  <^  house  by  fire, 
the  litase  shall  temuNate  and  become 
ftnd;  tliisis  sudia  conoeahnent  as  vi- 


tiates the  eoRtraet;  and  if  tlie  ho««e  l»e 
destroyed  by  fire  in  a  short  time,  FU{uity 
will  relieve  the  vendee  by  injoining  the 
vendor  from  collecting  the  purcha*e 
money,  and  by  directing  his  notes  fiir 
tlie  same  to  be  given  up  and  ^^ncelled^ 
SneUoH  £/  Co.  v  Franklin,  p.  210-21S. 
2.  8ee  Covbhakt;  BaekuM  v.  Tayhts 
p.48a-490. 

LEGACIES. 

1.  If  daves  specifically  bequeathed^ 
be  in  the  possession  of  a  person  who  ia 
at  the  same  time  executor  of  the  testa* 
tor  and  husband  of  a  legatee^  such  pos- 
session will  enure  to  him  in  the  charac* 
ter  of  executor  only^  unless  there  be 
some  election,  or  some  act  indicative  of 
an  intention  to  take,  in  character  of 
husbands  especially,  where  the  bequest 
is  to  several  legatees  jointly,  and  no  dS* 
vision  amonsf  them  has  taken  place.— 
Blakey  v.  JVewAy't  orfwV,  p.  64-71 

2  In  this  case,  a  general  charge  vpoit 
the  estate  of  a  testator,  for  the  paymeiit 
of  legacies,  in  aid  of  a  particular  fusd 
provided  for  that  purpose,  was  not  en- 
forced against  Una  fide  purchasers  «f 
the  lands,  after  a  great  lapse  of  times 
because  it  might  admit  of  a  doubt 
whether  by  the  terms  of  the  will  the 
charge  was  upon  the  land  it§elf,  or  only 
upon  the  profitt  thereof;  because  the 
liuids  might  be  presumed  to  be  exoae- 
rated  by  the  requisition  of  •eeurtiif  horn 
the  devisees  for  payment  «f  Hhe  lega- 
eies;  and,  above  all  because  the  tcMalar 
left  a  personal  ettote  aboiiduitlf  Mft- 
cient  forthat  pui^iose,  which  estate  wm 
wasted  by  the  ezeeuton.  LtwityHken 
V.  Thornton  &  -w^  p.  87-96. 

3.  Under  ctrconstanees,  a  tegney-fte* 
queathed  in  September  177%  to  tiK 
testator's  daughters,  was  not  Mckwedliy 
the  scale  of  depreciation,  b«t  directed 
to  be  paid  in  tpaeie,'  the  wonls  ^tte'imf 
mmtey^*'  being  omitted  in  the  W^  tmd 
it  appearing  presumable,  inm  «sIb  «r 
the  testator  nearly  ^oJtcmpanmtmm, 
and  from  the  great  vahve  of  tiie  ' 
devised  to  his  sons,  byiHHC»her 
ed  the  legacy  to  be  paid,  that  lie] 
9pecie,  Mbfn  y.  Bird  €^  9iher%  ^  ig#- 
110. 

4.  A  testator  ctireeling  a  traet  of  kad 
to  be  sold,  **>ithm  the  time  hmitj^ 
vhich  it  i9  iemed,**  ^md  ^e  teOeef  te  fte 
divided  between  certain  children  of  his, 
to  them  and  their  hebs^Mver;  the  le- 
ga^  does  not  lapse  by  the  dea^  of  aajr 
of  them,  after  the  te^atcw^  and  befee 
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Oi^  «iplhta«ii  6f  t3ie  lease;  bat  b  &  veit- 
ed  interest,  and  belongs  to  their  ItpUL 
♦eprescirtatives.  Selb^f  &  toifs  v.  -Wir- 
J^an*«  ear^pr,  p.  liKHST. 

5.  tt  teem,  thflt,  where  a  decree  igaihst 
Ajtecutors,  fbr  a  legacy,  is  made  upon 
'Qieir  eonfistin^  oiteUt  to  satisfy  the  same, 
(without  specifying  whether  such  oaten 
^Ohsist  of  money  or  Other  property;)  such 
decree  may  with  propriety  direct  that 
tbey  pay  the  legacy  and  interest,  with 
the  costs  of  the  suit,  ota  «/  the  taida%» 
Sets,  if  90  muck  thereof  tkeif  have;  if  not, 
oat  of  their  own  estates.  JH*Mae^$ 
export  V,  Jirooka  ^  wife,  p.  157-159. 

6.  A  decree  against  executors  fbi*  a 
legacy,  though  made  upon  confession  of 
Assets,  and  without  their  expressly  d^ 
miandin£  bond  and  security  from  the 
(>lainti{r,  is  yet  erroneous,  if  it  do  not 
require  such  bond  and  security  to  be 
l^ven,  before  the  defendants  be  com- 
pelled to  pay  the  legacy.    Ibid, 

T-  See  Slayks;  ElUton  ^  other»  r. 
Woody  ^  othertt  p.  368-373. 

8.  ff  a  testator  give  to  one  of  his  chil- 
dren a  pecuniary  legacy,  expressly  de- 
claring that  sum  to  be  allhe  intends  such 
legatee  to  receive  of  his  estate;  a  gen- 
eral residuary  bequest,  to  **  all  hit  chil- 
dren,** (without  mentioniitg  names,) 
mast  be  construed  as  not  including  that 
child.    Ibid. 

UEN. 

1.  A  testilor  devised  to  the  Prestdent 
aftd  Professors  of  a  College,  and  their 
giKxesiors  hi  office  forever,  500  bushek 
#f  Con^  **to  be  pmd  them  ammally  on 
^  the  25tk  of  December,**  for  the  estab- 
Bshment  and  support  of  a  firee  school; 
directing'  tiist  1000  aorei^  part  of  a  cer- 
tain tract  ^  land,  to  be  hud  off  by  cer- 
imuk  notes  snd  bovnds  within  twelve 
aaonths  irfterhis  decease,  "  wtuidpled^ 
edJbteverf§arih»fiiUmnd  complete  exeeu- 
M9n  of  this  devise."  By  other  olsnses, 
ke  bequeathed  sundry  pecaniaiy  lega- 
cies to  a  large  imo«nt$  directing;,  par* 
Iseiriarly,  ib  each  heqcest,  payment  to 
1iemade6jf  AM  BKeou$oro*  He  also  e- 
SBMiciptttod  dl  his  riaves,  and  devised 
^hkteieieroaUthermidi$e  of  bis  estste. 
It  was  decided,  that  the  devise  to  the 
^t€  school  was  mot  a  ektirge  «pon  the 
^tUktgmermUy*  ffUHmt  y  Mary  Cot- 
%w  V.  JK^inMt  e^  ss4ei«^  p.  1^3^165. 

UF£  ESTATES. 

1.    See     BicB£SXBirrs;     Thomp9on*o 
mdH^r,  V.  T%on^9on*o  ex'or,  p.  514-519, 
TOI..  VI.  SO 


LlmtATIONS  Of  ACttONS. 

1.  The  right  to  issue  a  eeire  faciao 
ttpon  a  Judgment,  is  not  barred  by  the 
Actoflissltatiods,  in  a  case  where  exe- 
cution was  issued  in  due  time,  and  re« 
turned  no  effects,  though  more  thi^ 
ten  years  ehipsed  between  the  teturh 
of  the  execution,  ahd  date  of  the  tcirefi^ 
dot.  Gee  v.  BamiUon  and  wi/e,  p.  33-33. 

2.  A  phuntiff  suing  for  slaves  as  ad- 
ttitnistrator  of  his  wife,  is  not  barred  b^ 
a  decision  against  him  in  her  Ufotime, 
in  a  suit  to  which  she  was  not  a  par^; 
the  {pt>und  of  that  decision  being,  ths^ 
under  the  act  of  hmitations,  the  oppcv 
^te  party  had  obtained  a  Ic^  title  t6 
the  sUves  by  five  years  possession  cont' 
mencing  during^  the  eot^ertttre;  durii^g 
which,  also,  the  right  of  the  wife  mSi 
cmed;  and  the  hnmnd  having  never 
had  possesiion  in  Mo  character  ao  ha- 
band,  Bbdeey  v.  /</^by*e  adni^r,  p.  64-71. 

3.  If  a  widow  holding,  by  virtue  df 
her  husband's  will,  certain  slaves  for 
Itfe,  witli  power  to  dispose  of  them  af- 
terwards, among  Mo  children^  as  she 
should  think  proper,  bequeath  them  to 
trustees  for  the  benefit  of  one  ofny  df 
those  children;  such  child  must  be  con- 
sidered as  holding  the  slaves  under  hef 
will,  adtfcroely,  in  relation  to  the  other 
chiMren,  and  therefore  may  be  protect- 
ed by  the  Act  of  Limitations  from  a 
chum  In  thei^  behalf,  ffudoonoy,  Mud- 
oon*$  adm^r,  p.  353-957. 

4.  In  a  case  where  it  is  neces*ar|r  to 

Slesd  the  act  of  Limitations,  it  oug^t, 
I  order  to  form  a  bar,  to  be  epedaS^ 
pleaded,  or  at  least  insisted  on;  that  te. 
the  term  preM:ribed  by  the  statttte 
should  be  ^affictttor/|r,  (W  not  fortnallj^ 
{yteaded,  or  relied  on,  to  let  in  the  phliii*^ 
tiff  to  shew,  in  his  replication,  th«L 
within  that  term,  an  original  had  bee2 
sued  out,  if  the  fact  were  so,  and  thul 
to  avoid  the  bar.    Ibid. 

5.  A  possession  of  slaves  comfMencii^ 
during^  the  infkncy  Of  a  plaintiff,  can  ndt 
operate  a  title  in  favour  of  a  d^endan^ 
until  it  has  continued  five  yeats  after 
such  infancy  has   ceaied.    Ibid. 

6.  When  the  act  of  Limitations  once 
begins  to  run,  it  runs  over  all  iketne 
acts,  such  as  coverture,  iirfhncy,  bed. 
Ibid. 

7.  A  provision  In  a  Wi^tbat  the  nkD- 
ney  arising  frem  the  sale  Ofthe  teit^i^ 
personal  property,  afte^fayateht  of  Mb 
Juot  debts,  shall  be  applied  to  certain 
purposes^  does  not  create  a  trmt  fbr  the 
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paymtnt  of  the  debts,  nor  take  any  debt 
out  of  the  operation  of  the  actof  limita- 
tiohs.  Brovm*9  adm'r  v.  Grifitht,  p. 
450-452. 

8.  A  bin  of  review  to  a  decree  pro- 
nounced before  the  11th  of  February 
1814,  (see  Acts  of  1813,  c.  12  §  3.) 
coidd  not  be  received  afler  five  years 
had  elapsed  from  the  date  of  such  de- 
cree. Shepherd  v,  Larue,  ^c,  p.  529- 
531. 

9  It  is  not  necessary  io plead  the  act  of 
limitations  against  a  bill  of  review;  for 
it  ou^ht  to  appear  in  the  Bill  itself 
that  It  is  exhibited  within  the  time  pre- 
scribed by  lawy  or  that  the  complainant 
is  protected  by  some  of  the  savings  in 
the  Act;  otherwise  it  ought  not  to  be 
received.    Ibid. 

10.  In  such  case,  if  the  fact  alledged 
to  prevent  the  operation  of  the  act  be 
not  true,  it  may  be  denied  by  the  an- 
swer  of  the  other  party;  and,  on  the 
proofs,  (if  in  his  favour,)  the  bill  of  re- 
view should  be  rejected.    Ibid. 

LIMITATIONS  OF  ESTATES. 

1.  A  testator,  by  hia  will,  lent  cer- 
isan  slaves  to  his  daughter  Betty  L.  dur- 
ing her  natural  life;  and  **  immedi- 
ately after  her  death,"  he  gave  the 
•aid  slaves  and  their  increase,  to  her 
children  then  livings  and  to  the  legal 
representatives  of  such  of  them  as 
should  be  dead;  «  but,  in  case  aU  her 
**  children  should  die  in  the  lifetime  of 
**  her  husband  Jamet  X.,  then  the  said 
**  slaves  to  go  to  Aim."  Jamet  L.  died 
alter  the  testator,  in  the  lifetime  o/BeH}/ 
L.  and  bequeathed  all  his  slaves  to 
children  of  his  by  a  former  wife.  Betty 
L.  married  again,  and  had  other  chil- 
dren, who,  together  with  a  child  of 
her's  by  Jamet  X.  were  living  at  the 
time  of  her  death.  It  was  determined 
that  her  children  by  the  second  hus- 
band were,  equally  with  that  child,  en- 
titled to  the  slaves  bequeathed  to  her 
as  aforesaid.  Colemam  v.  HoUaday,  p. 
47-61. 

2.  The  words  of  a  contingent  limita- 
tion being,  *Hn  caee  S,  JV.  C.  without 
*'i8$ue  of  body  la-wfuUy  begotten,  then, 
« t^c,,**  the  words  «rfk?,"  and,  «'A<r" 
may  be  supplied,  as  evidently  intended 
by  the  testator;  but  not  the  word  "feat>- 
ing%**  which  he  might  not  have  known 
to  be  necessary  in  uw  to  give  the  lim- 
itation eifecty  and  therefore  mig^t  not 


have  intended  to  use*    LyntkU  w^  r. 
IRU&vife,xt,  114-116. 

3.  Cenain  real  aiid  personal  estate 
bein)(  devi»ed  to  S.  C,  **her  heirt  and  a«- 
*'  sigTis.  forever;  but,  in  case  she  abouki 
«  die  without  iisue  of  her  bttdy  lawfully 
^  begotten,  then  and  in  that  case,  to  be 
"  equ:iliy  divided  between  S.  C.  &  S. 
'*  II..  to  them  and  their  heire  and  aS" 
'*  9ign9  foreverj^*  this  limitation  over 
wa^i  too  remote  and  could  not  take  effect. 
Ibid 

4  A  testatrix  bequeathed  c:ertain 
slaves  *^nd  their  increase  to  her  ne- 
**  phew  /.  A^  to  him  and  his  heirs  for- 
**  ever;  but,  in  case  t\e  should  die  witli- 
**  out  heir,  then  and  in  that  caoe,  to  he 
**  eguaily  divided  between  her  tw  nieeet^ 
<«  M,  A,  and  P.  ^."  This  was  adjudg- 
ed a  good  limitation  over,  upon  J-  Jfe. 
dying  without  issue  at  the  time  of  hia 
deatli,  to  •!/.  A.  U  P.  A.  who  survived 
him;  on  the  ground  that  the  devise  over 
to  the  nieces  was,  to  them  merely,  and 
not  to  them  and  their  heire;  purporting 
therefore  a  personal  benefit  to  them- 
selves; which  construction  w^  fortified 
by  the  words  **then  and  in  that  ca»e^ 
and  ^'equally  to  be  divided,**  found  in  the 
bequest.  Timbertake  &  -mfe  v.  Grttvtt, 
p.  ir4-l75. 

5.  A  testator  in  the  year  1803,  devis- 
ed tlie  residue  of  bis  estate  to  his  bro- 
ther  haacf  in  case  he  died  without  is- 
sue, to  be  equally  divided  between  bis 
uncle's  children;  (naming  them;)  •mith- 
omiaddmg-anyvorAofperpetmif,  Tbts 
limitation  over  was  good,  and  tocdc  ^ 
feet,  upon  the  death  of  loaae  withovt 
issue  at  the  time  of  bis  death.  Oretkam 
V.  O.eoham  U  other;  p.  187-188. 

6.'  A  testator  gave  certain  parts  of 
his  estate  to  his  two  daaglitei%  with  a 
proviso,  that,  should  either  of  them  di« 
**mthout  lawfulioom,**  berpart  sbowld 
go  ^to  the  other**  This  was  a  good  liMi- 
itation  over,  in  the  event  of  Uie  deatk 
of  either,  -without  lawful  iome  Hvimg'  mi 
the  time  of  her  death.  Jameo  v.  M*WU^ 
Home  U  wife,  p.  301-302. 

7.  In  a  case  agreed,  the  parties,  sfter 
setting  forth  a  ckmoe  in  a  Will,  by  whioh 
a  limitation  over  in  favour  of  the  plaiii* 
tiff,  was  to  uke  effect  upon  the  deatb 
without  lawful  issue  of  a  legatee  of  a 
particular  estate,  proceeded  to  state 
that  the  said  legatee,  being  more  thaa 
twenty  years  old,  died  without  leavii^ 
any  children  living  at  the  time  of  her 
death;  having  had  only  one»  who  waa 
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4ead  at  thst  time.  This  was  adjiidged 
flo  defective  a  case,  that  a  venire  de  novo 
was  awarded,  because  there  might, 
nevertheless,  have  been  ittue  of  the 
said  legatee,  living  at  the  time  of  her 
dieath;  and,  also,  because  the  whole  will 
was  not  stated.    Und. 

8.  A  testator  (whose  Will  was  dated 
in  1804,)  directed  the  residue  of  his  es- 
tate to  be  kept  together,  until  his  son 
W.  C.  arrived  to  21  years,  and,  then, 
that  an  equal  division  of  all  his  personal 
property  be  made  between  his  sons  W. 
C.  and  O.  C;  **and,  if  either  of  hit  said 
**  sont  died  •without  tawfiU  heir,  that  the 
**  ourviving  brother  sliouKi  inherit  all  the 
•«  estate  of  the  deceased.**  This  was  a 
good  limitation  over,  in  favour  of  the 
aurvivor,  upon  the  death  of  the  other 
son  without  issue.  Cotdle**  adm*r  v.  Cor* 
dle't  ex*or,  p.  455-456. 

9.  By  a  deed  duted  in  1769,  certain 
slaves  were  given  to  a  daughter  of  the 
donor,  and  her  hu8btthd,ybr  and  during 
their  natitra'  lives  or  that  of  ihe  long^est 
liver  of  them;  and,  after  the  decease  of 
them  both,  the  said  slaves  and  their  in- 
crease to  be  equally  divided  among  the 
heirs  of  her  body;  and,  in  default  of  such 
heirs,  to  return  and  be  divided  equality 
between  the  donor's  son  and  other 
daughter y  and  their  heirs  and  assigns  for- 
ever.  By  virtue  of  this  deed,  the  first 
female  donee  took  an  estate  for  Hfe 
only;  the  words  **heirs  of  her  bod^^^ 
coupled  with  the  words,  **eguaily  to  be 
**(Hvided  between  them,**  being  to  be 
construed  not  as  words  of  limitation,  but 
of  purchase,  describing  the  persons  ih- 
tended  to  take.  Selfs  adm*r  v.  7'une, 
p.  470-472. 

MALICIOUS  PROSECUTION. 

1.  Case  for  malicious  prosecution, 
and  not  trespass  vi  et  armis  is  the  pro- 
per action  against  a  person  who,  ma- 
licifmsly  and  without  probable  cause, 
sues  out  an  attachment,  and  causes  it  to 
be  levied  on  the  property  ot  another. 
JShaver  v.  ffldte  ^  Dougherty,  p.  110- 
114. 

MARRIAGES. 

1.  A  prosecution  under  the  13th  sec- 
tion of  the  Act  of  1792,  concerning  in- 
cestuous marriages,  was  a  criminal  pros- 
ecution, and  therefore,  it  seems,  the 
direction  therein,  that  such  prosecu- 
tion should  b«  instituted  in  tb|e  High 


Court  of  Chancery,  WM  nncons^tution- 
al.  Attorney  General  ▼«  Broaddus  ^ 
tw/tf,  p,  116-117. 

MARRIAGE  SETTLEMENTS. 

1.  Upon  a  bill  of  Injunction,  exhibit. 
ed  by  husband  and  wife  and  their  trus- 
tee, to  prevent  the  husband's  creditont 
from  selling  the  property  covered  by  a 
deed  of  marriage  settlement;  the  deed 
appealing  on  it*s  face,  and  by  the  oaths 
of  all  the  complainants,  including  the 
trustee,  (who  appeared  to  have  no  in^ 
tercst  except  as  a  party  to  the  suit,)  to 
have  been  executed  before  the  mar- 
riage; and  it  not  being  charged^  in  the 
answers,  or  any  of  them,  tlmt  the  said 
deed  was  in  fact  antedated;  though  it 
was  not  attested  by  any  subscribing 
witness,  but  was  admitted  to  record  upon 
acknowledgments  of  thepar^tf  only;  and 
though  the  defendants,  in  their  answers, 
averred,  that  the  said  acknowledgments 
took  place  after  the  marriage;  the 
Court  could  not  with  propriety  dissolve 
the  Injunction,  on  the  ground  that  the 
said  Deed  was  antedated.  Scott  &  fvifs^ 
V  Loraine  ^  othei-s,  p.  117-119. 

2.  It  seems,  that  property  conveyed, 
by  deed  ot  marriage  settlement,  in 
trust,  that  the  husband  and  wife  shall  be 
permitted,  during  their  joint  Hves,  to  en- 
joy the  profits,  may  be  taken  in  execu- 
tion to  satisfy  a  debt,  incurred  qfter 
the  marriage,  for  supplies  furnished 
for  the  proper  support  of  the  husband 
and  wife.    Ibid. 

3,  See  Powers;  Banister  &  wife  r. 
M^Kenxie,  p.  447-448. 

MILITIA.  : 

1.  If  a  militia-man  employ  and  pay  a^ 
substitute  to  perform  his  tour  of  duty,' 
and,  thereupon,  be  discharged  by  the  eom^ 
manding  ojficer;  he  can  not  recover 
back  the  money  paid,  upon  the  ground 
that  the  defendant,  after  repairing  to 
the  place  of  rendezvous,  and  commenc- 
ing the  march,  was  discharged  as  a  su-' 
pemumerary,  and  therefore  never  per-, 
formed  the  tour  of  duty .  Keys  v.  M*Fa- 
tridge,  p.  13-20. 

MILLS. 

1,  In  trespass  for  destroying  a  mill- 
dam  erected  by  the  plaintiff,  who  giveit 
in  evidence  the  transcript  of  an  inqui- 
ution  upon  a  writ  of  ad  quod  dammimj^ 
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the  Court,  op  th^  defendant'?  n^otion, 
•ught  to  instruct  the  Jury,  that  it  waa 
incuinbent  upon  the  plainti^  to  erect 
his  dam  in  the  f)Ofition  prescribed  in 
the  said  inquisition,  and  (if  they  be 
satisfied  that  the  said  dam  was  erected 
in  a  d^ferera  position,  in  consequence 
lirbereoraford  across  the  stream,  being 
part  of  a  public  road  legally  estahhsh- 
ed«  was  obttructed  and  thtU  tt/,)  tiiat 
auch  dam  was  a  public  nuisance  and 
Rateable  by  the  defendants.  JHvmett 
&  qthen,  v.  Stkridj^e^  p.  308-311. 

MISTAKES. 

1.  A  contract  for  sale  of  land,  rescind- 
ed in  equity,  on  the  ground  that  both 
parties  were  mittaken,  as  to  the  eituO' 
Hmi  and  other  circumstances  materially 
affecting  the  value  of  the  land.  C^am- 
berltdne  ^  •ihert  v.  Marshes  adm\  p. 
283-287. 

3.  After  dissolution  of  one  Injunction, 
imther  was  granted  to  thp  taine  judg- 
ment, and  made  perpetual,  upon  new 
matter,  not  kTiovm  to  the  Complainani 
before  thejiret  vffu  diatolved;  it  appear- 
ing that  the  contract  in  question,  though 
net  tainted  mth  fraud,  was  founded  upon 
a  mUuike,  in  relation  to  the  existence  of 
ah  important  fact,  of  which  both  parties 
were  ignorant.  Armstrong  U  v^e^  v. 
mckmm»  p.  287-301. 

MORTGAGES. 

1.  Under  the  Act  of  1792,  (ed'n  1794^ 
1903  and  14^  c  90,  §  4,)  a  mortgage, 
net  ret.orded  within  eight  months  from  t^s 
datet  was  void  tu^ainst  a  bona  fide  pur- 
chaaer  for  valuable  consideration,  who 
had  no  notice  thereof  -when  he  mctde  the 
pirchaeetpiiid  his  monejf  and  got  hie  deed; 
notwithstanding  he  had  actual  notice  be* 
fere  the  ei^ht  months  from  the  date  of  the 
mortgage  hfid  expired  Hootes  v.  JhOi- 
4ay  8  Welch,  p,  251-261. 

%  Upon  a  Bill  to  foreclose  a  mortgage, 
against  the  mort|^^  und  a  purchaser 
nom  him.  the  plaintiff  filed  an  amended 
liill  stating  that  the  la:ter.  at  the  time  of 
£ia  purchase,  received  of  the  mortgagee 
i  conveyance  of  sundry  other  lands;  and 
prayinr  a  discovery  thereof,  and  general 
relief;  hut  vdthoutany  special  prayer  that 
thoae  lands  be  subjected  to  satisfy  the  plain- 
i^s  dam.  It  appearing  that  the  mort- 
ice was  not  duly  recorded,  and  the 
Surchaser  not  chargeable  with  notice;  a 
ecree  dismissing  the  bill  altogether, 
was  aflkmed;  but  without  prejudice  to 


the  plaintiff^a  ri|^^  to  ^MCftd 
such  other  lands.    Ibid. 

3.  If  a  Vendor  of  land  take  adoly  fe- 
corded  mortgage  of  the  land  itadU^  ta 
secure  the  purchase  money;  the  Immd 
mortgaged  is  liable  for  the  debt,  to  th* 
foil  amount  thereof,  uue  siiUtr  aaever 
hands  it  m^y  cewtef  and,  in  the  event  of 
i^s  being  inadequate,  the  Yemie^e  «a- 
taite  ia  bound  to  make  sopd  the  de&. 
ciency;  but  a  purchaser  from  him  la  noi. 
persemally  liable  therefor,  without  a  spe- 
cial agreement  to  that  effect  Stm^^m^ 
i^&ethers,  v.  w«//«t,  p  439-447. 

4.  In  a  Court  of  Equi^,  several  Mmt- 
gage^  though  appeariMp  upon  their 
facet  to  he  for  distinct  debtSL  will,  wukr 
drcumstajwes,  be  considerea  as  meorelf 
additional  evidences  o^  and  securities 
for,  one  original  debt  Jbidereem^e  mdmfr 
V.  Da-oiesU  adm^r^  p.  484-486. 

5.  ^tugrcp  whether  it  be  regulaiv  in  a 
decree  for  sale  of  mortgaged  premiae% 
tp  direct  the  proceeds  of  such  sale  to 
be  paid  over  to  the  plaintiff,  before  the 
sale  shall  have  been  confirmed  by  tho 
Court?   Ibid, 

6.  In  a  suit  in  Chancery,  to  foredoae 
a  mortgage,  against  purchasers  claiming 
under  a  devisee  of  the  mortgagor;  not 
only  the  persons  from  whom  they  smtme* 
diaielu  derive  their  title,  but  also  the 
said  devisee,  or  his  heirs^  and  aU  dber 
devisees  of  the  equity  of  redeniptUMia 
ought  to  be  made  parties;  nptwith- 
stancUne  such  equity  waa  deviled  tQ 
some  of  them  upon  csndUiemes  for  who* 
ther  such  coaditioQa  were  complio^ 
with,  cannot  be  legally  investicate4| 
until  they  are  made  partiea.  Jmgfs  t* 
Tomkiee,  p.  520-528. 

7.  Where  lands  de^sed  to  be  tdUt 
have  been  aold  by  aiw  of  several  evee- 
utors,  ail  the  executors  ought  to  he 
parties  to  a  suit  to  foreclose  a  mortgaeo 
previously  existing  upon  thoae  Uuns.. 
So,  also,  aU  the  purchasera;-  in  order  to 
be  subjected  to  a  rateable  contribution 
to  satisfy  the  mortgage.    Ibid, 

8.  See  AHHumKB.    Ibid 

9.  A  mor^ga^  of  lands  oiuf  ateeeiu  caa 
not  be  compelled  to  resort  to  a  sue  of 
the  slaves  before  he  shall  diaturi>  the 
posssession  of  bona  fide  purchaoefooC 
the  lands  from  the  mortgagon— Imt  tlM 
decree  againat  such  punmaaen  o«|^ 
to  permit  them,  after  satisQrin|[  the  difli 
of  the  mortgagee,  to  aeek  mdeBwitjr 
out  of  the  mortgaged  alavea,  or  9mm 
the  estate  of  the  mortgagor,  or  ^wm 
other  person  liable  to  such  demyij,  el> 
ther  so  for  as  the  mortgagee  n^ht  bo 
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^kht  t»  nhirgt  inch  par^,  or  otberwifle. 

10.  A  creditor  by  mongi^gn  or  dee4 
of  tm«t,  h«i  not  a  right,  wtiAoui  a  writ* 
<#»  t^grt^mtntp  to  f^Ar  to  tucb  nortgage, 
or  ciee4  of  tnitt,  %  note  or  bond  of  tho 
debtor*  in  exfihuitn  rf  amif»er  mortgage^ 
or  deed  rf  trutt,  beimnf  date  either  he* 
fire  er  afier  auch  note  or  bond.  Colqur 
kmiM  ▼.  Atbin99n4^  p.  $50^557. 

liOllON^  IN  A  SUmiARY  WAT. 

1.  jSr  aarmtj  that,  if  a  judgment  be  ren- 
4^TOd,  in  a  ^deral  Court,  againat  the 
executora  of  a  eurety^  and  tiiey  pay  t|it 
noney;  they  can  not  recover  it  against 
»  demeee  of  the  principal  dabtor,  by  mo- 
Um  or  any  action  at  pi— itn  2ai»«  in  the 
^^eneral  Court,  or  any  other  court  of 
law,  of  thifl  Conunoowealth.  CoMPt 
ex^^re  v.  MdgwmeetCe  odnere^  p.  302* 
307. 

NEGOTIABLE  NOTES. 

£ke  PowBEf;  Mmm,  v.  JSmg^  p.  438- 
430. 

NEW  TRIAL8. 

1.  Upon  tho  Coort'a  orerruling  a  de- 
fendant^a  motion  for  a  new  trial;^f  he 
file  a  bill  of  Eioeptaona  to  such  opin. 
ion,  auting  all  the  fae$9preved  to  the 
Jury;  from  which  it  appeara  that,  upon 
the  mettte^  tiie  i^aistiff  ought  not  to  re- 
eoYOP)  the  judgment  ougBt  to  be  re- 
venedt  and  a  new  trial  granted.  Xey$ 
v«  MFairidfe,  p.  18-30. 

S.  If  a  BM^n  for  a  new  trial  on  the 
gfosnd  thai  the  Tordict  is  contrary  to 
eridenee,  be  overmled*  a  bill  of  excep- 
tiflns  to  the  Court's  opkiion  ouf^t  not  to 
■tttta  mU  the  evidence  given  in  to  the 
Jory,  but  only  the  ftic(9  appearing  to 
the  Couri  to  have  been  proved.  Ben^ 
nei  V.  Hardamny  admimlruter  ofJenee, 
p.  125-132. 

5.  Upon  a  Bill  of  Injunction  iledf  a 
BOW  trial  at  law  waa  granted;  a  verdiot 
was  found  for  the  complainant,  but  cer- 
tified by  the  Judge  to  be  against  the 
"meighi  it  evidence:  another  trial  being 
directed,  a  second  verdict  waa  found  aa 
before;  whereupon,  the  Judge  certified, 
yAA  the  verdict,  all  the  evidence  given 
to  the  Juiy;  from  which  it  clearly  ap- 
peared that  the  meriie  of  the  case  were 
a»ainet  the  complainant.  The  Court 
^  Appeals,  thereupon*  cKd  net  award 
mi0ther  trial,  butdLvobed  the  liguac- 


tion,  and  diamissed  the  Bill  with  coats* 
Jiufnere  v.  Barrett,  p.  2U7-209. 

b  Upon  a  motion  for  a  new .  triab  oat 
the  ground  that  the  damages  found  br 
the  Jury  are  excessive;  if  the  plaintiff 
release  such  part  thereof  as»  in  tht 
(!ourt*9  opinion,  ouffht  to  be  release^ 
and  thereupon  jucEgment  be  entei^ 
for  the  rendue;  such  judgment,  not 
appearing  unreasonable,  should  be  susr 
tained  by  the  appellate  Court.  Pretp 
ten  V    Bmeen,  if  1-277, 

7.  A  motion  for  a  new  trtal»  on  the 
ground  that  the  verdict  ia  contrary  to 
evidence,  ought  to  rest  on  the  evidence 
actually  given  in  at  the  trial,  exclusive 
of  all  other:  especially,  aMdaevite  taken 
ex  partCf  ought  not  to  be  neard  oi^  sucl^ 
motion.  Street  v.  St.  Clair^  p.  4^7-^58r 

NON  E8T  FACTUM. 

1.  A  plea  of  Mil  at#/icn(m»  in  behalf 
of  a  person  returned  as  appearance  bai]» 
who  deniea  that  he  ever  executed  tli0 
bail  bond,  ia  reguhv  and  proper.  S^etew 
wood  V.  Jhuglae,  p  312-313. 

2.  A  plea  ci  nen  eat  factum  ought,  m 
general,  to  be  received  by  tbe  Cout^ 
notwithstanding  the  defendant  haa  pre* 
vioualy  plt^dfM  pagment,-  especially*  if 
it  be  offered  under  circumstancea  anew* 
ing  it  ia  not  intended  for  the  purpoao 
of  delay*  Jacke^n  V.  fVebater,  p.  4^3- 
464. 

3.  Tbe  afi&davit  to  the  plea  of  iMfi  eet 
■factumf  ia  not  rendered  defeotiif  by 
inserting  the  worda,  '<  to  the  Ml  ifth* 
defendant  ekneraledge  and  kcH^.**    Jki4* 

4.  No  man  can  be  required  \h  wwtm 
poHHvelif,  (if  at  all,)  to  legal  injeranae^ 
Ibid, 

NOTES  NEGOTUBLE. 

1.  The  bonajide  owner  of  a  bank  note, 
having  transmitted  one  half  thereof  by 
the  mail,  which  has  been  stolen  there^i 
from,  or  is  lost,  can  not  demand  payt . 
ment  from  the  Bank  of  any  part  or  it'a 
amount,  in  consequence  of  heUUng  the* 
retained  haJ{f  merely f  but  he  ia  entitled  * 
to  demand  the  whole  amount  of  the . 
said  note,  on  satisfying  the  Bank  of  tha 
verity  of  the  above  £u:ts,  or  ettabUehing 
them  by  the  judgment  of  a  Court  of 
Equity,  and  giving,  in  either  case,  a 
satisfactory   indemnity,  to  secure  the 
Bank  against  future  loss  from  the  ap% 
pearance.  and  setting  up  of  the  other 
half  of  the  note.     TheBank  ^f  Virginia 
T.  fTard^  f^  16^169. 
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2.  The  light  of  a  bonajide  assignee, 
for  valuable  consideration,  of  a  note 
negotiable  at  the  Bank  of  Virginia,-  to 
recover  against  the  maker  and  indorsers 
of  such  note,  is  not  to  be  affected  by 
any  equity  of  which  he  had  no  notice 
when  he  received  such  note.  M^»Yeil 
nnd  Turner  v.  Baird,  p.  316-318. 

3.  If  the  makes  of  a  Note  negotiable 
At  the  Bank  of  Virginia,  file  a  Biit  of 
injunction  against  the  payee  and  his 
assignee,  on  the  ground  of  an  equity 
affecting  the  payee  only;  the  Court  oif 
Chancery,  having  before  it  all  the  par- 
ties concerned,  ought  not  to  dieeharge 
the  maker  altogether,  nor  to  turn  over 
the  assignee  to  a  suit  at  law  against  the 
payee?  fout  should  decree  against  the 
iaUer,  in  the  Jirtt  instance,  that  he  pay 
the  amount  of  the  note  to  the  assignee, 
and  the  costs  aifaw;  and  liberty  should 
be  reserved  to  the  assignee  to  apply  to 
the  Court  to  dissolve  the  injunction  as 
to  the  makeTf  for  so  much  of  the  said 
debt  a$  he  may  not  ^e  able  t9  recover  fr^m 
the  payee/  in  which  case,  a  decree  ought 
also  to  be  rendered  in  favour  of  the 
muiker  against  the  aaitdpayee,  for  so  much 
l^ereof  as  be  may  be  compelled  to  pay 
as  albresaid.  And  the  decree  should 
farther  direct,  that  ihe  action  at  law 
in  fiivour  of  the  assij^ee  against  the 
payee,  if  any  bependmg,  be  perpetu 
aUy  injoined,  except  as  te  the  costs. 
Ibid. 

4.  in  such  case,  the  payee  should  pay 
to  ^Mthe  other  parties,  their  CoHo  in 
Chancery,  and  in  the  Court  of  Appeals, 
upon  an  appeal  taken  by  himself  and 
the  assignee,  in  the  decision  of  which 
beth  the  other  parties  eubetamially  pre^ 
vaiU    Ibid. 


NOTICE. 

1.  A  deriva;dve  purchaser  with  notice, 
is  protected  by  the  want  of  notice  in 
him  under  whom  he  claims.  Curtit  v. 
lAom  executor  ofJonet^  p.  42-45 

2.  The  ground  on  which  an  original 
purchaser  vith  notice,  is  postponed  in 
in  equity,  is,  that  the  takmg  the  legal 
estate,  after  notice  of  a  prior  purchase 
or  equity,  makes  the  party  a  mala  fide 
p«ircMser,  and  amounts  to  9.frattd.  In 
•rderto  fix  this  fraud,  however,  the 
proof  of  notice  must  be  clear.  If  it  be 
meredy  doubtful,  a  presumption  of  fraud 
will  not  Uke  place.    Ibid. 

-  <3«  A  settlement  of  an  Cxecutor*s  ad^ 
ministration  account,  •certified  by  corn- 


missioners  on  a  day  sobMqtiefit  to  \as 
death,  and  not  appearing  to  have  been 
made,  in  his  life  tune,  wi&  notice  to  him- 
self, nor,  after  his  death,  with  notice  to 
his  executor,  is  errontrous,  and  oasht  not 
to  be  received  as  the  ground  of  a  de- 
cree against  his  estate.  Boyd  execwuer 
qfHotkine  v.  JCauJmant,  p.  45-47. 

4.  Qwfre;  if  an  Executor  die  indebt- 
ed to  the  estate  of  his  testator,  withoot 
any  judgment  or  decree  ag^ainst  him  for 
the  balance  due;  and  his  executor, 
vithout  notice  oftuch  debti  a,>ply  d&e  as- 
sets of  his  estate  to  the  payment  of 
debts  of  inferior  dignity;  is  he  guihy  of 
a  devautavitf    Ibid. 

5.  Under  the  Act  of  1792,  (edition 
1794,  1«03  and  '14,  c  90.  §  4,)  a  mort- 
gage, not  recorded  withm  eirhi  moniho 
from  it*8  datct  was  void  against  a  bona 
fide  purchaser  for  valuable  considera- 
tion, who  had  no  notice  thereof  vAai 
he  mane  the  purchase ,  pu^d  Me  money, 
and  got  hie  deed;  notwithstanding  he 
had  adual  notice  before  the  ef^rkt  ntonthe 
from  the  date  of  the  mortgage  haJ  ex- 
pired. Mooiet  V.  HolHday  and  Welch^ 
p.  251-26;. 

6.  The  right  of  a6on»^d^  asMgnee, 
for  valuable  consideration,  of  a  note  ne- 
gotiable at  the  Bank  of  Virginia,  to  rew 
cover  against  the  maker  and  indorsers 
of  such  note,  is  not  to  br  tti.ected  fafj 
any  equitv  of  which  he  had  no  notice 
when  he  received  it.  M*Mei  6f  7«r- 
nery  Haird  p   316-31H 

7.  If  the  dfoner  of  a  protested  blU  of 
exchange,  being  applied  to,  in  behalf 
of  the  holder,  for  payment,  acV  now- 
ledge  the  debt  to  be  just  and  pronuse 
to  pay  it;  saying  nothing  about  his  leav- 
ing received  notice;  the  holder,  m  aa 
action  of  debt,  upon  the  bill,  against 
such  drawer,  is  not  bound  to  prove  that 
notice  was  given  him  of  the  protest.— 
WaUcer  v.  Laverty  U  Gantley,  p.  487- 
488. 

NUISANCE. 

1.  In  trespass,  for  destruying  a  mill 
dam  erected  by  the  plainttff.  wno  gfves 
in  evidence  the  transcript  of  an  inqnisi- 
tion  upon  a  writ  of  ad  mtod  dbiwwy 
the  Court,  on  the  deiendaiifs  mo- 
tion, ought  to  instruct  the  jury  that  fl 
was  incumbent  upon  the  plsintifr  to 
erect  his  dam  in  the  position  preactflbttd 
in  the  said  inquisition;  and,  (if  thef  be 
satisfied  that  the  said  dam  was  erested 
in  a  different  pontion,  in  consequence 
whereof  a  ford  across  the  stream*  bai^ 
part  of  a  public  road  legally  estabKsbe^ 
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was  •bHr%t€ted  and  thu  t^,)  thit  siich 
djum  was  a  public  nuisance  and  abate* 
able  by  the  oefendants-  Ihmmeu  v.  £»k' 
TM^  p.  308-311. 

3.  A  partial  obstruction  of  a  public 
kif^hwayy  is  an  abateable  nuisance.  Ibid. 


OATHS. 

1.  It  Mcewu  that«  where  a  high  Sheriff 
bas  given  the  bonds  and  taken  the' 
oaths  reauired  by  law,  when  he  origin- 
ally qualified,  and,  before  his  first  year 
of  service  expires,  is  continued  in  office 
for  the  second  year  by  a  Commission 
from  the  Executive,  and  thereupon 
S^yes  new  bonds,  it  is  not  incumbent 
upon  him  to  shew,  in  an  action  against 
hiB  deputy,  that  he  a  tecond  time  took  the 
oaths  of  Qjfice,  Lane  v.  Marrieon^  573~ 
580. 

2.  Where  the  high  Sheriff  is  con- 
tinued  in  office  the  second  year,  and 
takes  a  new  bond  of  his  deputy,  (who 
is  also  continued,)  for  faithful  perfonn- 
ance  of  the  duties  of  his  office,  it  aeema 
that,  in  an  action  upon  such  bond,  the 
plaintiff  is  not  bound  to  shew  that  the 
deputy  took  the  oaths  of  office  a  second 
tiine,  or  that  his  appointment  was  ap. 
proved  by  the  County  Court.    Ibid. 


OFFICE  JUDGMENTS. 

1.  A  judgment  at  rules  in  a  clerk's 
office,  can  not  lawfully  be  made /no/ on 
a  declaration  in  debt,  for  money  lent, 
and  not  eUledged  to  be  founded  on  any  »pe' 
eiaiiift  billf  or  note  in  -writing;'  until  a  writ 
of  enquiry  has  been  awarded  and  exe- 
eated.    Munt  &  othero  v.  M^Hae,  p.  454- 

ONUS  PKOBANDI. 

1.  The  Commonwealth,  by  patent, 
^^ranted  a  tract  of  land,  containing 
70,202  acres,  (within  specified  metes 
and  bounds,)  by  a  survey  containiiig  a 
surplus  of  42,(X)0  acres,  held  by  titles 
Ijaving  legal  preference  to  the  warrants 
and  rights  upon  which  the  grant  was 
founded.  A  reservation  was  therefore 
made,  in  favour  of  those  titles,  in  gen- 
•eral  terms.  It  was  decided  that,  under 
the  terms  of  this  patent,  the  grantee 
tvas  entitled  to  recover,  in  Ejectment, 


all  the  land  within  the  metes  and 
bounds  thereof,  except  such  as  the  cfe. 
fendanto  ndght  ohew  thetmeivee  entitled  to^ 
under  the  oaid  reMey^ation,  Hopkine  ^ 
n^ateon  v.  Hard,  p.  38-41. 

2.  In  the  case  of  slaves  brought  into 
this  State,  from  any  of  the  United 
States,  before  the  Act  of  1792,  the  fact 
of  the  master's  having  taken  the  oath 
required  by  law  within  ten  days  aflev 
removal,  should  be  presumed  from  tyfen* 
ty  year*  possession  of  them,  as  slaves^ 
without  their  claiming  freedom)  so  that* 
in  such  case,  the  onw  proband*  in  the 
suit  for  freedom  should  be  thrown  on 
the  plaintiHs:  but  this  presumption 
may  be  repelled  by  circumetancee* 
Abraham  &  othero  v.  Matthewo^  p.  159, 

3.  In  debt,  on  a  bond  conditioned 
that  the  obligor  shall  make  a  title  to  a 
tract  o£  land,  -when  thereunto  lawfully  re- 
quired,'  if  the  defendant  plead  covenanl 
performed^  and  issue  be  joined  there- 
upon, the  plaintiff  is  not  bound  to  prove 
on  his  part  any  demand  oi  a  deed,  l^ate 
V.  Spotte,  p.  394-397. 


OVERSEERS  OF  THE  POOR. 

1.  Qiitfro,  whether  any  action  can  be 
maintained  on  a  bond  executed  to<<CL 
H.  &c,  overoeero  of  the  poor  **ofM.  Coun- 
« ty,"  with  a  condition,  that,  «if  the  first 
«  named  obligors  shall  well  and  truly 
«  collect,  from  the  Tytbables  of  said 
"  County,  the  poor  rate  for  the  year 

«  and  pay  the  same  to  the  orders 

*<  of  the  said  overseers,  then  the  said 
"  obligation  is  to  be  void,"  &c.?  iferw 
ton  ^  othero  v.  Haymond  U  othero,  p, 
399-401. 

2.  An  action  a^inst  a  collector  of 
poor  rates,  upon  his  bond  to  the  ove>- 
seers  of  the  poor,  can  not  be  maintain- 
ed, without  an  averment  in  the  declar- 
ation that  the  plaintiff's  are  overseers 
at  the  time  q/"  the  inttitution  of  the  euit. 
Ibid. 

3.  A  person  accused  of  being  the  fa- 
ther of  a  bastard  Child,  can  notlawfuUy 
be  bound  to  support  such  child,  with- 
out a  written  charge  before  the  magis* 
trate,  by  it*s  mother;  nor  unless  it  mi- 
pear  that  the  warrant  was  issued  by  the 
magistrate  upon  the  application  of  the 
Overoeers  oj  the  poor,  or  one  of  them, 
or  that  they,  or  one  of  them,  were  par- 
ties to  the  cause  in  the  Court  making 
the  order  against  such  person.  Mum. 
V.  the  Commonweahh,  p.  452-453. 
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PAPBB  MONET. 

1.  Under  crfcumstsnces*  ft  legAcy  be- 
^neathed  in  September  1779,  to  the 
iestfttor'fl  daughters,  was  not  reduced 
by  the  scale  of  depreciation,  but  di- 
fected  to  be  paid  in  specie;  the  words 
*  current  iMney**  being  omitted  in  the 
WW;  and  it  appearing  presumable, 
ftora  aets  of  the  testator  nearly  co-tem- 
poraneons,  and  th>m  the  great  ralue  ^ 
the  lands  devised  to  his  sons,  by  whom 
lie  directed  the  legacy  to  be  paid,  that 
he  meant  tf/^de.  Menv.  Bird^vthen. 
p.  108-110. 

PAttTlfiS. 

1.  A  Court  of  Chancery  ought  not  to 
gire^  cowtt,  (against  complainants,)  to 
parties  ermneoruly  made  by  it*8  own  di- 
rectum,  Lentnt  0  ot?iere  v.  Tkdmton  & 
v(fe,  p.  87-98. 

2.  The  officer  who  returned  the  writ 
and  bail  bond,  ought,  as  well  as  the 
plaintiff*  at  law,  to  be  made  a  party  de- 
fendant to  a  bill  of  Injunction  filed  by 
the  person  returned  as  bail,  who  denies 
ttat  he  ever  executed  the  bond;  for 
the  officer  is  interested  in  the  question 
in  controversy,  and  should  be  a  patty, 
that  Jhml  and  complete  justice  may  be 
done.  Spotewood  v.  f^^^renbotkam,  p. 
313*^15. 

3.  In  such  case,  In  the  same  suit  in 
Chtncery,  a  decree  may  be  rendered 
in  fkvow  of  the  plainHfTat  law,  (though 
defendant  in  equity,)  against  such  offi- 
cer, if  Justice  should  rehire  it.     JWrfl 

4.  A  demurrer  to  a  bill  in  Chancery 
against  a  guardian  for  advances  of  mion- 
ef  &c.  by  the  plaintiff  for  the  use  of  the 
ward,  ought  not  lo  be  sustained  on  the 
ground  that  the  ward  ought  to  have 
been  a  party:  but  if,  upon  the  antwerof 
the  goitrdiAn,  it  should  appear  proper, 
the  Court  should  then  direct  the  ward 
ti>be  made  a  pftrty.  SuUon  t.  Gate- 
i*wrf^wy%,  p.  39^399. 

5.  In  a  suit  in  Chaneery,  to  foreclose 
«  mortgage,  against  purdiftsers  cTftim- 
ing  under  a  devisee  of  the  mortgagor, 
not  only  the  persons  from  whom  they 
Omiiediateh  derive  their  title,  but  dso 
the  Mid  devisee  or  his  hehv,  and  atl 
ofllcr  devisee  of  the  equity  of  redemp« 
tiOn,  OQght  to  be  made  parties;  not- 
WhhBtandlng  snch  equity  was  devised 
to  some  of  them  upon  condUtons;  for 
whether  aiidi  conditions  were  compli^ . 


With,  eMi  not  be  legdiy  littewUatea, 
until  they  are  mide  paHle<  Mag^r. 
Tomkies,  p.  230-538. 

6«  It  is  not  sufficient  to  flildce  a  p^i^ 
wwk  ti  putty  C9  BxeenM',  andtoeaU  upon 
him  to  answer  tu  tueh,  if  fa«  be  imf- 
ested  in  the  controversy  at  a  deviwee,  or 
should  be  called  upon  to  answer  as  to 
his  individual  interest  or  transactions,  lb. 
7.  Where  lands  devised  to  be  sold, 
have  been  sold  by  •ne  of  several  execu- 
tors, all  the  executors  ought  to  be  par- 
ties to  a  iuit  to  foreclose  a  fllongare 
previously  existing  upon  Chose  huA, 
So,  also,  all  the  paf«haser*;  in  otderto 
be  subjected  to  a  rateable  eohtrfbatioft 
to  istUfl;^  the  mor^^age.    Ibid, 

PARTITION. 

1.  Upon  a  BiH  for  partition  <»f  tod; 
a  person  Who  claims  part  thereof  by  d^ 
veree  title,  being  made  one  of  the  de- 
fendants, for  the  purpose  of  obtaining  a 
surrender  of  title  deeds,  a$ui  a  ewtney- 
once  rftuch  part,  from  him;  if  the  GOwt 
decree  against  him  •'that  tiie  slid 
*•  deeds  be  set  aside,  and  declared  vatd« 
««  and  that  the  title  be  qtmtedr  «^  t^ 
consent  ofpartitty  the  cdnae  be  eenHutud 
as  to  the  other  defendants:  ^vi»re»whethet 
such  decree  be  fotal^  or  tiUethcuS9rtt,  «t 
to  khkf  Mejcandet's  heirs  t.  Celimtn 
and  -wife,  p.  338-358. 

2.  See  Caviats;  ChristioH^s  dnMee 
V.  Christians,  p.  534-541. 

3.  In  decfeemg  a  partition  In  foivwir 
of  a  plaintiff  churning  by  egmimble  title, 
^e  Court  ought  not  to  tfirect  that 
the  holders  of  the  t^fal  ti^  sfdad 
seised  of  the  plaintiff's  part  t$  kis  wst: 
but  that  they  eomwy  the  saiiie,  hy  dee^ 
to  him  and  his  hein.    Ibid, 

1.  Although  a  person  having  a  churn 
against  a  Mercantile  CoAipany,  can  not 
set  off  such  claim,  against  s  debt  frooi 
himself  to  dn^  of  the  paftnels;  yet  it  b 
ocwipetent  for  hub  to  charge  tlutt  paft* 
ner,  in  equity,  (in  extingniriMiefit  of 
the  siAd  debt,)  for  so  niocfa  Of  the  mr 
pHu  of  the  psi^ncfnldp  piCficvtjf  as 
may  be  due  to  such  partner  on  a  ascffc^ 
ment  of  the  partnership  aocouwtt  lor 
the  purpose  of  whh:fa  settlement,  mA 
Also  for  that  of  ascertaining  snd  sd^nst- 
ing  his  own  claims  against  die  eomriiy, 
atl  the  partners  shoold  he  nnde  dMnd- 
ants  to  his  Bill.  JEhnlAtff  r.  Mwk^  p. 
34-36. 
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S.  Hr  jiflWi«»  that,  mnm  an  attachment 
fi»r  It  debt  diumed  aa  due  from  one  co- 
partner, the  iherift'  moat  seize  ail  the 
partnerabip  etfects,  and  sell  a  mgiety 
tbererf'  undimdedi  in  which  caae,  the 
vendee  will  be  tenant  in  common  with 
the  other  partner:  for  if  he  seized  but 
a  moietj/t  and  sold  tkaif  the  other  part- 
ner would  have  a  tight  to  a  moiety  of 
auch  moiety.  Shmer  v.  fVkUe  &  Dinigh' 
mty.  p.  110-114. 

3.  A  declaration  in  behalf  of  a  mer- 
cantile company,  by  the  name  of  the 
firm^  (without  mentioning  the  names 
of  the  partners  A  is  good  alter  a  verdict 
for  the  plaiatilis  upon  the  general  issue. 
I^ate  T.  B9€9n  &  €•  p.21d-220. 

4.  If  one  of  two  partners  in  trade  give 
a  bond  or  no^e,  without  the  consent  dT 
the  other,  and  for  a  debt  not  contracted 
-mfkk  er  due  from  the  partnerohip/  such 
bond  oV  note  is  not  binding  on  such 
other  partner,  at  kw;  nor  will  a  Court 
of  Equity  hold  kim  bound  on  the  ground 
that  the  debt  in  question  was  contract- 
ed by  the  partner  who  gave  the  bond 
or  note,  for  goods  the  greater  part  of 
which  were  applied  to  the  use  of  the 
firm;  the  vendor  having  retained  no 
Hen  on  the  goods  so  sold;  and  it  not  ap- 
pearing that  the  other  partner  agreed 
to  pay  his  proportion  thereof,  or  was 
indebted  to  the  partaer  who  contract- 
ed the  debt  Poindexter  v.  ffaddu.  p. 
418-422. 

5.  A  new  partner,  received  into  a 
mercantile  firm  upon  hia  buying  out 
the  share  of  an  old  partner,  is  not  boand 
to  pay  any  part  of  the  debts  ^r»vMfi«(y 
due  from  the  finn»  without  a  contract 
on  his  port  to  that  effect.    Ibid, 

6.  Jt  Mcaw,  that  a  BtU  in  Equi^  pro- 
perty lies  to  subject  the  estate  of  a  ae- 
inrt  partner  in  trade  to  the  payment  of 
a  debt  contitocted  by  the  ostensible 
members  of  the  firm.  Cocke  y.  Up- 
«Mw,  &  Priicheii  ex'or  of  Burnett,  p. 
464-465. 

7.  In  such  case,  if  the  £ict  of  the  se- 
eret  partnership  be  doubtful  on  the  tes- 
timony, the  Oourt  should  ^rect  an  issue 
to  aseertaitt  it.    Hid 

8.  The  declaration  was  upon  a  gen- 
eral mdek:tahu  tueumptit  fi>r  the  hice  of 
live  slaves,  lor  which  the  defendant^ 
being  co-partners,  promised^  on  the  Iflt 
of  January  1811,  to  pay  the  plaintifi" 
the  sum  of  g350,  when  they  should  be 
thereunto  afterwards  reqialred:  the 
plaintiff  could  not  recover  upon  a  writ- 
ing si^ed  by  one  of  the  defendants, 
certifying  that  he  had  hired  of»tlie  plain- 
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ttir  fire  slaves  at  the  price  of  S350,  and 
that  this  should  entitle  the  plaintiif  to 
the  other  defendant's  bond  for  the  same, 
payable  on  the  Ist  of  January  181  ll 
Woo4fy  V.  Floumoy,  p.  506-510. 

PATENTS  FOB  LANDS. 

1.  The  Commonwealth,  by  patent, 
granted  a  tract  of  land,  containing 
70^03  acres,  (within  specified  metes 
and  bounds,)  by  a  survey  containing  a 
surplus  of  42,000  acres,  held  by  titles 
having  legal  preference  to  the  warrants 
and  rights  upon  which  the  grant  waa 
founded.  A  reservation  was  therefore 
made,  in  favour  of  those  titles,  in  gen- 
eral terms.  It  was  decided  that,  under 
the  terms  of  this  paten^  the  grantee 
was  entitled  to  recover,  in  Ejectment, 
ail  the  land  within  the  metes  and 
bounds  thereof,  except  such  as  the  de* 
fondttnto  might  ohew  thoMehveo  entitled  to, 
under  the  said  reoervation.  Hopkins  U 
fVatoon  V.  ff'ard^  p.  38-41. 

2.  A  patent  wnich  is  free  from  ob- 
jection upon  ifs  face,  cannot  be  im- 
peached, in  a  trial  iU  tov,  upon  ang  evi- 
dence but  that  of  a  prior  patent  remain- 
ing in  full  force.  JSTorvell  v.  Carnm  ii  taife^ 
p.  233-245.  * 

3.  If  a  petitioner  for  land  forfeited  by 
■on-payment  of  quit*rents,  under  the 
SOth  section  of  the  Act  of  1748,  c.  1., 
fsiled  to  pay  the  consideration  mone^, 
within  six  months  after  a  judgment  in 
his  favour,  and  to  get  a  Patent  as  the 
law  required;  whereupon,  another  per- 
son obtained  a  patent  tor  the  same  land 
hy  virtue  rfa  treasury  land  warrtmtf  such 
patent  is  good  at  law  against  a  title  de- 
rived from  such  petitioner,  unless  tho 
length  of  possession  of  the  tenant  and 
those  under  whom  he  claims,  accruing 
before  the  issuing  of  such  patent,  be 
such  as  is  sufficient  to  bar  a  writ  oC 
right.    Ibid, 

4.  Qikerr,  whether  the  tenant  ia  such 
case  could  be  relieved  in  equity?    Bdd^ 

5.  Qti«tre,^sQ,  whether  the  issuing  of 
such  patent  could  be  pt evented  by  a 
caveat^  on  the  ground  that  the  land, 
having  been  previously  granted  and  aet- 
tled,  though  forfeited  by  the  original 
patentee  for  non  pa)'meBt  of  quit^rents^ 
•ssas  not  -waste  and  unappropriated^    IM, 

6.  The  heirs  of  a  patentee  of  Land 
may  recover  in  Ejectment,  against  a 
person  who  had  the  use^nd  occupation 
of  the  land,  as  his  own^  in  the  life  time 
of  the  patentee,  and  so  continued  unUl 
alter  his  death;  claiming  to  hold  thb 
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by  advert  title;  the  duration  of 
such  posicMion  having  been  lest  than 
twenty  years.  See  v.  Oreeniee,  p.  303- 
304. 

7.  In  such  case^if  the  heirs,  being  out 
of  possession  of  the  land,  have  execut. 
ed  a  deed  of  bargain  and  sale  of  the 
same  to  a  third  person,  such  bargainee 
can  not  recover  in  Ejectment;  but  the 
bargainors  may.    Jbid, 

8.  Three  demises  were  laid  in  a  de- 
claration in  Ejectment;  one,  from  the 
patentee  of  the  land,  who  vat  dead;  an- 
other, from  his  heirt;  and  a  third  from 
a  person  to  whom  they  had  executed  a 
deed  of  bargain  and  sale.  The  pUun- 
tifi'  recovered  on  the  tecond  demise; 
though  he  could  not  on  the  first  or 
third.    JRfid. 

9.  A  plaintiff  claiming  an  equitable 
title  to  a  tract  of  land,  against  the  heirs 
of  a  trustee,  (in  whom  the  leg^  title 
was  by  virtue  of  ananoeyi/  patent,)  and 
against  the  heirs  of  a  third  person,  who 
have  held  possession  for  a  long  time  by 
virtue  of  a  patent  of  nthoeguent  date, 
ought  not  to  be  denied  the  aid  of  a 
Court  of  Equitv  on  the  ground  of  his 
not  producing  the  Entry  on  which  such 
ancient  patent  was  founded;  if  it  ap« 
pear  that  the  land  in  controversy  was 
covered  by  that  patent;  as  to  which 
fact,  if  the  testimony  be  doubtful,  an 
issue  ought  to  be  directed,  to  be  tried 
by  a  Jury.  Boyd  &  vi/e  V.  ffamiiton'o 
heirt,  p.  459-462. 

PAYMENT. 

1.  See  PaxsuKFTioirs;  WeUe  y.  Waoh" 
inftQn*94uhn'r,p.  532-533. 

PENALTY. 

1.  A  motion  for  judgment  on  a  forth* 
coming  bond,  tn  the  obligatory  part 
whereof  no  penal  sum  ts  mentioned, 
can  not  be  sustained;  but  such  bond, 
with  the  execution  on  which  it  was 
founded,  may  be  quashed,  on  a  motion 
lor  that  purpose.  i^iMijy  ^  othero  v. 
MwTuyt  p.  33. 

S.  If  a  bond  be  given  in  the  usual 
form  with  a  penalty,  conditioned  to  be 
discharged  by  payment  of  the  principal 
mt  a  future  clay,  « -with  intertet  from  the 
date  if  not  punctually  paid;*^  such  back 
Interest  is  to  be  considered  an  addition- 
s' penalty,  and  not  recoverable,  ffaller 
▼.  Lm^^'p.  71-79. 

3.  The  clause  in  our  Act  of  Assem- 
h}h  (R.  Code  of  1819,  c  128.  S  83,  p. 


509,)  which  prescribes  the  aom  lor 
which  judgment  is  to  be  rendered  ou 
a  bond,  meant  that,  incases  of  penal* 
ties  by  way  of  security,  the  fioal  justice 
of  the  case  should  be  attained  in  the 
Courts  of  law,  in  efl'ectuatii^^  which  ob- 
ject, those  Courts  are  to  be  goyeraed 
by  the  same  considerations  which  in- 
fluence the  CourU  of  Equity.    Jbid. 

4.  Upon  a  ocire  faeiao  to  revive  a 
judgment,  in  debt,  fur  a  penal  sum,  to 
be  discharged  by  princifial  and  iuterect; 
if  the  defendant  confess  judgment  ac* 
cording  to  the  tctrefadaot  the  plaintiff 
is  not  entitled  to  a  writ  of  enc^iiiy  of 
dama^eo,  to  recover  mere  thorn  the  femd 
eutn,'  (the  principal  and  interest  accniiny 
by  lapse  of  time,  amounting  to  BKwe;} 
but  roust  take  execution  upon  the  origi- 
inal  judgment,  with  the  addition,  onty, 
of  the  costs  upon  the  9€i.Ja.  Cm^e 
ea^er  v.  BeWe  adm*x,  p.  282-283. 

5.  A  penalty,  inserted  in  a  contract, 
from  which  the  par^  may  detifoer  kem" 
eelf^  does  not  make  such  contract  usoi- 
ousf  and  the  law  is  the  same  where  itia 
in  the  power  of  the  par^,  by  a  cmm 
pHance  with  his  contract,  to  convert 
the  penalty  into  a  eempeneaUen  for  ear* 
vicee  rendered  him  by  the  other  par^. 
Pollard  V.  Baylen  &  othere,  p.  433^ 
439« 

6.  See  Usitbt;  Bid. 

PLAINTIFFS. 

1.  See  Paacnoi;  Cknetieafe  dtwiom 
y.  Ckrietiene,  p.  534-541. 

PLBADING. 

!•  Issues  being  iomed  on  the  pleaaef 
n»  each  reeerd,  and  the  Act  of  limita- 
tions, if  the  Jury  find  for  the  plaintiff 
on  the  second  plea,  and  the  Couit,  wHk- 
eut  taking  amy  notkeo/ the  firei  piea,  em- 
ter  judgment;  such  judginent  «mght  tn 
be  reversed;  notwithstanding,  on  pre* 
vious  pleadings,  (which  by  oomuM 
were  set  aside,)  the  Court  had  pro- 
nouneed  that,  in  lact,  there  was  sadi  a 
record.  Gar  v.  Bamikem  &  «^  p. 
32-33. 

2.  In  debt  onabond,  iftfaedefond* 
ant  plead  that  the  same  was  obtained 
by  lalse  suggestions  and  mtsfeprcaent* 
ations  by  the  plaintitt;  **at  per  prtamUt 
intheoaidhendf*'  and  the  plaintiff  join 
iotue  ae  to  the  fact,  which  isme  isfuHd 
against  him  by  a  Jury;  whatever  esta^ 
pel  (if  any)  might  have  been  to  Mcli 
plea,  it4hereby  waived,  and  judgment 
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iMight  to  be  for  the  defendant.  Chew 
€x*9r  •f  Wvnmleif  V.  Mtjf'ett  ^  wife,  p. 
120-123. 

3.  Where  the  declaration  charges 
that  the  defendant,  contrary  to  Me  ofi- 
€iai  dutff  refused  to  furnish  copies  of 
certain  survey!*,  when  deomnded  by  the 

gUintilf;  if  the  defendant  be  excused 
y  any  provision  in  the  land  law,  from 
Aimiahin^  the  copies  so  demanded,  he 
ought  Xo  plead  it  epeciaUy,  Preeten  ▼. 
M^meiiy  p.  271-277. 

4.  In  trespass  for  destroying  a  mill- 
dam,  if  the  defendants  plead  that  -the 
said  dam  was  unlawfully  erected  by  the 
plaintiif  in  a  ford  where  a  public  road 
crossed  the  stream,  whereby  the  said 
road  and  ford  were  obstructed,  to  the 
great  damage  and  nuisance  of  the  citi- 
sens  of  the  Commonwealth;  and  that 
the  defendants,  in  order  to  abate  the 
said  nuisance,  peaceably  cut  down  and 
removed  a  part  of  the  said  dam;  and 
the  plaintiff  reply*  that  he  did  not,  by 
erecting  the  said  dam,  entirely  ebttmci 
the  said  public  road  and  ford,  and  that 
the  citisens  of  this  Commonwealth  were 
n»t  aifgether  prevented  from  passing 
the  same;  whereupon  issue  be  joined; 
euch  issue  is  immaterial,  and,  after  a  ver- 
<lfct  for  the  piahitif,  ought  to  be  set 
•side,  and  a  repleader  directed.  Divu 
men  U  othert  v.  Etkridge,  p.  308-311. 

5.  See  Feaud;  Taylor  v.  Xing,  p. 
358-367. 

6.  In  a  case  where  it  is  necessary  to 
plead  the  act  of  Limitations,  it  ought, 
m  order  to  form  a  bar,  to  be  epecially 
pleaded,  or  at  least  insisted  on;  that  is, 
the  term  prescribed  by  the  statute 
should  be  particutarly,  (if  not  formally) 
pleaded,  or  rehed  on,  to  let  in  the  plain- 
tiff  to  shew,  in  bis  replication,  that, 
within  that  term,  an  original  had  been 
sued  out,  if  the  hct  were  so,  and  thus 
to  avoid  the  bar.  Mtdeon^v.BudeonU 
adm'r.p.  353-357. 

7.  U  the  writ  be  in  Cevenant,  and  the 
^kclarmtion  in  debt,  to  which  the  de- 
fendant pleads  Covenant  performed;  the 
writ  (though  not  made  part  of  the  rec- 
ord  by  Oyer)  may  be  resorted  to,  at  the 
trial,  to  shew  the  true  date  of  the  ineti' 
tatien  of  the  suit;  the  Court  may  instruct 
tito  jury  that  a  deed  executed  qfier  the 
date  of  the  writ^  (though  before  the  fil- 
ing of  the  declaration,)  \i  no  perform- 
ance of  the  condition  of  the  bond  de- 
eUured  upon.  Pate  v.  Spetta,  p.  394^97. 

8.  In  debt»  on  a  bond  conditioned 
Chat  the  obligor  shall  make  a  title  to  a 
tract  of  land,  when  thereunto  krmfidly  re^ 


^tired;  if  the  defendant  plead  covenant 
performed,  and  issue  be  joined  there- 
upon, the  phiintifFis  not  bound  to  prove 
on  his  part  any  demand  of  a  deed. 
Rid. 

9.  A  plea  of  non  ett  factum  ought,  iH 
general,  to  be  received  by  the  Court* 
notwithstanding  the  defendant  has  pre- 
viously pleaded  payment;  especially,  if 
it  be  offered  under  circumstances  shew- 
ing it  is  not  intended  for  the  purpoife 
of  delay.  Jackton  v.  Webtter,  p.  463- 
464. 

10.  See  APTTBAVrrs;  Ibid, 

11.  See  Slahdkb;  ^Alexander  r: 
JSdrrio,  p.  465-469. 

12.  A  judgment  for  the  defendant, 
upon  pleadini^  not  {^ing  to  tht  founda- 
tion of  the  action,  is  no  bar  to  the  plain- 
tiff's bringing  another  action  for  the 
same  cause.  Lane  v.  Bdrriton,  p.  573- 
580. 

13.  Tn  debt  on  a  bond  with  collaterat 
condition,  if  the  plaintiff,  by  replication 
to  the  plea  of  conditions  performed, 
charge  the  breach  defectively,  but,  by 
other  replications,  fully  avoid  such  oth- 
er pleas  of  the  defendant  as  go  to  the 
foundation  of  the  action;  to  which  re- 
plications, demurrers  are  improperly 
filed;  and  the  Court  enter  judginent  for 
the  defendant,  generally,  upon  all  the 
pleatHnrt;  such  judgment  is  erroneousi 
It  shoidd  only  be,  that  the  faulty  re- 
plication is  not  sufficient  in  law  &c ,  aiid 
therefore  that  the  plaintiff  take  nothing 
&C.     Ibid. 

14.  See  DicLAmATioirs;  Lanier,  Shd- 
ton  &  Cocker.  Cocke,  Crai^rd^  Com- 
pony,  p.  580-581. 

15  See  ATTACHmaTBi  Sndth  f. 
Pearce,  p.  585-587. 

POSSESSION. 

1.  A  deed  of  bargain  and  sale,  and 
release,  of  land  fVom  a  person  not  in 
possession,  to  another  in  the  same  pre- 
dicament, (the  Und  being,  at  the  time, 
held  by  a  third  person  with  adverse 
title,)  passes  nothing,  and  therefore 
does  not  divest  the  bargainor  of  his 
rfght  to  recover  in  Ejectment,  ffop- 
kineU  ff'aUonr.  ^ar<^  p.  38-41. 

2.  A  plaintiff  suing  for  slaves  as  ad- 
ministrator of  his  wife,  is  not  barred  by 
a  decision  against  him  in  her  lifetime^ 
in  a  suit  to  which  she  was  not  a  party- 
the  ground  of  that  decision  being,  that, 
under  the  act  of  limitations,  the  oppo- 
mte  party  had  obtained  a  leg^l  title  to 
the  rfaves  by  five  years  possession  ctirra- 
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mencing  during^  the  ctvertvrt/  during 
which,  al«o,  the  right  of  the  wife  ac- 
crued; and  the  huiband  having  never 
had  possetaion  in  hi*  character  a$  hue* 
band.  Blakey  r.  Mwbv*»  adm'r,  p, 
44-71. 

3.  If  slaves  specifically  bequeathed, 
be  in  the  possession  of  a  person  who  is 
at  the  same  time  executor  of  the  testfi- 
lor  and  husband  of  a  legatee;  such 
possession  will  enure  to  him  in  the 
character  of  eacecuior  enbf,  unless  there 
be  some  election,  or  some  act  indica- 
tive of  an  intention  to  take,  in  the  cha- 
racter of  huiband;  especially,  where  the 
bequest  is  to  several  legatees  jointly, 
and  no  division  among  them  has  taken 
pUce.    Ibid, 

4  A  person,  who  has  had  possession 
of  slaves  more  than  five  years,  before 
the  date  of  a  deed  of  emancipation  from 
another  who  previously  was  their  own- 
er, has  a  right,  in  opposition  to  their 
suit  for  freedom,  to  prove,  by  the  ac- 
knowledgment of  such  owner,  made  be- 
fore execution  of  the  deed,  or  by  any  oth- 
er legal  evidence,  that  such  possession 
of  his  was  adverte  to  the  claim  of  such 
owner;  but  not  by  any  ouch  acknonutledg- 
ment  made  thereafter,  Givena  v.  Mann*, 
p. 191-202. 

5.  If  a  proprietor  of  slaves  deliver 
them  to  another,  who  thereupon  clainVB 
them,  as  sold;  any  declarations  made  by 
the  former,  after  ouch  delivery  of  poooeo' 
aion,  and  not  in  the  preoence  of  the  latter, 
are  not  admissible  as  evidence  in  oppo- 
•ition  to  such  daim.    Ibid, 

6.  Quare,  whether  a  deed  of  eman- 
cipation from  a  personhaving  the  right 
to  slates,  of  which  another  has  adveroe 
possession  at  the  time,  be  competent  to 
confer  a  right  to  freedom?    Ibid. 

7.  A  deed  of  emancipation  can  have 
no  effect,  if  made  by  a  person  out  of 
possession;  another  holding  the  slaves  by 
a  title  adverte  to  his;  and  the  possession 
of  such  other  person  having  continued 
for  five  years  before  the  execution  of 
such  deed.    Ibid. 

8.  The  heirs  of  a  Patentee  of  Land 
may  recover  in  Ejectment,  against  a 
person  who  had  the  use  and  occupation 
of  the  land,  as  hie  own,  in  the  lifetime  of 
the  patentee,  and  so  continued  until 
alter  his  death;  claiming  to  hold  the 
•ame  by  adverse  title;  the  duration  of 
such  possession  having  been  less  than 
twen^  years.  See  v.  Greenlee,  p.  30S- 
304. 

9.  In  such  case,  if  the  heirs,  being 
^t  of  possession  of  the  land,  have  exe- 


cuted a  deed  of  bargain  andsale  of  tke 
same  to  a  third  person,  such  bargainee 
can  not  recover  in  Ejectroent;  but  tht 
bvrgainors  may.    iiWc/. 

10.  The  circunsunce  thai  slavea  we 
bequeathed  to  trueteao,  for  the  use  of 
a  person,  that  he  may  en^y  the  profits 
of  their  labour  during  h»  life,  fcc^is 
not,  in  itself,  sidKcient  evidence  Uwt, 
by  virtue  ^  euch  bequeet  he  bad  ncfiwf 
possession  thereof,  adv^reety  to  the 
cluim  of  other  persons.  A  posse  ssiqp 
of  slaves,  commencing  during  the  in- 
fancy of  a  plaintiir,  can  not  operate  a 
title  in  fiivour  of  a  defendant,  until  it 
has  continued  five  years  after  such  in- 
fancy has  ceased.  IMeone  r.  Smdnn*o 
adm'r,  p.  353-357. 

POW£B3. 

1.  If  a  widow  holding,  by  virtue  of 
her  husband's  will,  certain  alaves  for 
life,  with  power  to  dispose  of  tbem  af> 
terwards,  among  hio  children,  as  she 
should  think  proper,  bequeath  them  to 
trustees  for  the  benefit  of  one  evy  of 
those  childKn;  such  child  must  be  ooa- 
8idN*ed  as  holding  the  slaves  under  her 
will,  adoeroeiy,  in  relation  to  the  other 
children,  and  therefore  may  be  protect- 
ed by  the  Act  of  Limitations  from  & 
claim  in  their  behalf  Hudeene  v.  ifcuf. 
99n*o  adm'r,  p.  352-357. 

2.  Where  a  testator  empowen  1ms 
widow  to  dispose  of  certain  slaves 
•*  among  fdt  children,**  (in  general  tenas^) 
«  ao  ohe  ehati  think  proper,**  she  can  not 
give  them  aU  to  one,  nor  whoUy  errfHdr 
any;  nor  can  she  give  any  of  them  to 
his  grand-children;  and  if  ^e  make  ut 
appointment  violating  this  prio<^ple»  at 
will  be  avoided  in  equity,  and  the  pro- 
perty distributed  amoi^  all  the  childnsi 
and  their  representatives.    Ibid. 

3.  A  test^ator  vested  in  hie  Bxecotoei 
his  whole  esUte,  **tob€^  iVm  dimtied, 
^  among'  hit  heiro,  from  time  te  lime,  at 
'*  they  might  thinh  moot  condmtifve  Is  <Ar 
«  intereet  q/  hie  eotate  and  famiiyJ*  Bf 
another  clause,  he  empowered  then  lo 
M/Zhis  landed  interesuin  a  certrin  un- 
divided estate,  and  in  the  State  of  Ken- 
tucky. Accovdii^  to  the  true  cousUuc- 
tion  of  this  Will,  his  executors  w«fe  eM- 
powered  to  drMe  his  mtkar  lands,  mmi 
hie  tlofveo,  among  his  beffs;  butnsi  m 
sell  them,  nor  to  make  anumiguaidioieiemf 
nor  to  give  certain  cfassst  of  the  pro- 
perty to  tome  of  the  deviseea,  and  oth- 
ers to  others.     Carrk^imt'e  sar«CMftra  T. 
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4.  1b  sneli  cate,  althougli  the  wocds 
^▼inf^  power  to  divide  the  estate,  '^frmm 
time  u  Hme"  &c.,  are  very  extensive, 
the  Court  should  rather  consider  them 
as  authorising  the  executors  undo-  cir- 
mumtmmemf  to  deliver  the  property  to 
the  devisees,  b^r^  aUainh^  legal  age 
9r  morriage,  than  to  hold  it  up,  ind^ 
nitefyt  thereqfter.  ^  thereafie^^  they 
could,  under  any  circumstances^  mapen4 
an  allotment,  the  circumstances  must  be 
such  as  to  render  the  diviaioa  more  in- 
jurious, to  tbe  interesU  of  the  estate 
and  fanaily,  then,  than  at  tk  future  period. 
JHd. 

5.  Ify  under  such  Will,  tbe  executors 
refiuie  to  make  an  equal  allotment  to  a 
devisee  of  full  age  or  married,  it  may 
be  Qoade  by  commissioners  appointed 
by,  and  acting  under  the  control  of,  a 
Court  of  Equity.     Ibid, 

6.  If  A.  give  a  power  of  attorney 
in  due  form,  to  B..  autltorisiug  bim  io 
dra-w  cheektt  imiMte  notee,  and  generally 
t0  do  all  **  and  everjf  act  and  deedt  to^ 
**  -marde  ike  execution  efhia  butinett  at  a 
**  certain  Bank;"  and  deposit  the  said 
power  in  the  Bank,  to  be  inspected, 
when  called  for,  by  any  person  interest- 
ed in  matters  relating  thereto;  he  is 
bound  to  make  good,  to  a  bona  fide-  pur- 
chaser for  valuable  consideration,  any 
indorsement  of  a  note  negotiable  at  the 
said  Bank,  which  B.  may  make  in  his 
name  as  his  attorney;  notwithstanding 
the  real  object  of  the  said  power,  ver- 
bally declared  at  the  time  of  it's  exe- 
cution, was  to  authorise  B.  to  renew  cer- 
tain accommodation  paper  then  in  Mank^ 
and  not  to  indorse  any  other  paper. 
Mmm  V.  Xing.  p.  428-430. 

7.  If,  by  a  deed  of  marriage  settle- 
inent,  property  be  conveyed  in  trust,  to 
be  invested  in  **Bank  otockt,  or  freehold 
**  lande  or  loitf*'  the  trustee  is  not  there- 
by authorised  to  make  the  investment 
in  United  Siateo  tix  per  cent,  otock. 
JBameier  &  wife  v.  M'JCenxie,  p.   447- 

PBACTICB. 

1,  Agreeably  to  the  practice  in  this 
Btata,  a  subpoma  in  Chancery,  with  an 
endorsement  thereon,  <«to  stop  the 
«  debts  and  effects  of  the  absent  de- 
*•  fendants  in  the  hands  of  the  defcad- 
**  ants  within  the  State,"  (mentioning 
their  nane^^  *•  to  satialy  a  debt  due 
«from  the  absent  defendants  to  the 
•*  plaiatiir,"  operate^  from  the  time  ^ 
the  oervice  of  that  proceot  on  the  defend- 


ants within  the  State,  as  an  attaahmant 
to  stop  the  paymeat  by  them  of  moniep 
due  from  them  to  the  absent  defend- 
ants, and  to  inhibit  a  transfer  thereof 
from  tlie  said  absent  defendants  to  other 
persons.  WilUamoon  U  othero  v.  JBowie 
U  othero,  p.  176^180. 

3.  Upon  a  judgment  in  Ejectment,  if 
execution  of  the  Writ  of  habere  faciar 
pooteioionem  be  prevented  for  sevend 
years  by  Injunction,  the  plaintiff  is  en- 
titled to  the  writ,  on  motion,  upon  a 
rule^to  shew  cause,  witliout  a  adrefaauog 
provided  not  more  tlian  a  year  has  elaps- 
ed since  the  affirmance,  by  the  Court 
oi  Appeals,  of  the  decree  dissolving  the 
Injunction  and  dismissing  tbe  Bill  ia 
Chancery.  Poland  v.  Seekright  lessee  of 
Crwittpett,  p.  185-187. 

3.  In  such  case,  if  the  term  laid  in  the 
decUration  has  expired,  pending  the 
proceedings  on  the  Injunction,  the 
Court  to  which  the  motion  is  made  for 
the  writ  of  habere  facias  possessionem, 
may  cause  the  term  to  be  enlai^^ d,  and 
award  the  writ,  upon  a  rule  to  shew 
cause  served  upon  the  defendant- 
Ibid, 

4.  According  to  tbe  practice  in  our 
Courts  of  Equity,  it  seems  that  a  Bill  ta 
set  up  a  lost  bond,  need  not  be  support- 
ed by  the  plaintiff's  qjpdavit.  CabeWo 
ex'ors  v.  Megginsou*s  adm'vs,  p.  202- 
207. 

5.  If  the  powers  of  trustees  suing  in 
Chancery  be  vacate^  pending  the  suit, 
upon  a  bill  filed  against  them  by  tbeir 
cestujf  que  trustf  and  other  trustees  be 
appointed;  it  seems,  that  the  Court  may 
change  the  plaintifs  after  answer  Jiied^ 
upon  terms,  of  tbe  new  trustee's  pay- 
ing the  costs  already  incurred  and  giv- 
ing security  for  future  costs:  but  it  can 
not  vacate  an  Injunction  bond  given  by 
the  original  trustees,  and  direct  another 
to  be  executed,  without  previous  notioe 
to  the  defendants,  that  they  may  shew 
cause  against  the  motion.  GaU  U  Gar- 
landv.  Carter,ii.  245-250. 

6.  Upon  a  Bill  to  foreclose  a  mortgage, 
against  the  mortf^a^r  and  a  purchaser 
from  him,  the  plamtiff  filed  an  amended 
bill  sUting  that  the  Utter,  at  the  time  of 
his  purchiuie,  received  of  the  mortgagee 
a  conveyance  of  sundiy  other  lands;  and 
luraying  a  discovery  thereof,  and  general 
rek^'t  but  without  any  special  prayer  that 
those  lands  be  sulyected  to  satisfy  theplain-- 
tifTs  daim^  It  appearing  that  the  mort- 
gage was  not  auly  recorded,  and  the 
purchaser  not  chargeable  with  notice;  a 
4ecrce  dismissing  the  bill  altogether. 
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was  affirmedi  bat  without  prejudice  to 
the  plaintiff's  right  to  proceed  againtt 
such  other  lands.  Jio»ie$  r.  MolUdatf  ^ 
IVetcfh  p.  251-261. 

7.  A  hnal  decree  ^  defuvUf  may  be 
set  aside  at  a  subsequent  term,  for  g^^ed 
cmtse  ahewrif  in  a  case  where  relief  can 
not  be  given  by  bill  of  review,  or  bill 
to  impeach  the  decree  for  Araud  in  ob* 
taining  it.     Erwin  v.  Vint,  p.  267-271. 

8.  In  this  case,  the  circumstancea 
•hewn  were,  that  the  defendant  against 
whom  the  decree  was  rendered,  was 
prevented  by  miatake  and  accident  from 
nling  his  answer,  and  that  in  fact  his 
title  was  good  to  the  land  in  contro- 
irersy.     IbifL 

9.  An  action  for  an  assault  and  bat- 
tery committed  upon  an  infant,  ought 
not  to  be  brought  in  the  name  of  the 
guardian  of  such  infiint,  iMit  in  the  name 
of  Much  infant  by  his  or  her  guardian  or 
next  friend;  and  eVror  in  this  respect, 
before  January  1st  1820,  was  fatal,  even 
after  general  verdict  for  the  plaintiff'. 
Stewart  v.  CroMii^a guariHan,  p.  280, 

10.  When  a  demurrer  to  a  biil  in 
Chancery  is  overruled,  a  decree  ought 
not  to  be  pronounced  against  the  de- 
fendant,  but  leave  should  be  given  him 
to  file  an  answer.  Sigtton  y.  Gatewood 
^  rvife,  p.  398-399. 

11.  See  UKViSKst;  Shumate  v.  Ihin- 
bar,  p.  430-431. 

12.  In  a  suit  in  Chancery  to  recover 
a  tract  of  land  claimed  by  equitable 
title,  and  for  other  objects,  if  it  appear 
that  some  of  the  defendante  are  entitled 
to  a  moiety  of  the  land,  by  an  equitable 
title  atlverse  to  that  of  the  other  de- 
fendants; the  Court  should  permit  them 
to  unite  at  plaintiffs  in  the  suit,  to  claim 
such  moiety.  Christian's  devisee  v. 
Chistians,  p.  534-541. 

13.  See  JuDoxairrs;  Lanev,  Harri- 
sm,  p.  573-580. 

PUECEDENTS. 

1.  Adjudged  cases  can  be  safely  re« 
lied  on  as  precedents,  only  as  to  j^^ 
actually  in  issue  between  the  parties, 
and  not  as  to  such  as  may  be  deemed 
extro'judicialf  unless  indeed,  in  rela- 
tion to  the  latter,  they  shall  have  rip- 
ened into  law  by  various  and  successive 
decisions.  Lewis  &  sthers  r,  Tkomtoi^ 
&  mfe,  p,  87-98. 

2,  Where  the  principles  of  a  decree 
of  the  Court  of  Appeals  seem  to  be 
opposed  to  it's  letter,  the  literal  inter- 


pretation ought  not  to  be  reKed  eii  as  • 
binding  precedent.    Ibid. 

rHESUMPTIONS. 

1.  In  the  case  of  slaves*  brought  into 
this  State,  from  any  of  the  United 
States,  before  the  Act  of  1793,  the  fact 
of  the  master's  having  taken  the  oath 
required  by  law  within  ten  days  after 
removal,  should  be  presumed  from  twem* 
ty  years  possession  of  them,  as  slares, 
without  their  claiming  freedom;  so  that, 
in  such  case,  the  onits  prebamdi  in  the 
suit  for  freedom  should  be  thrown  on 
the  plaintiHs:  but  this  presumption 
may  be  repelled  by  circvmstances. 
Abraham  &  others  v.  Matthews^   p.  159. 

2.  Infancy  of  any  of  the  slavea,  ia  not 
condnsitfe  against  the  presumpticm;  but 
a  ciratmstance  to  be  constdered^  tba 
wet^Al  and  effect  of  which  shoald  be  kit 
to  tlie  Jury.     Ihid 

3.  In  debt  on  a  promissory  note,  the 
Court,  if  requested,  ought  to  instruct 
the  Jury  that,  twenty  years  haring 
elapsed  between  the  time  when  the 
note  became  due  and  the  instituting  of 
the  suit,  they  ought  to  presume  it' paid, 
unless  evidence  be  offered  of  some  ac- 
knowledgment of  the  debt,  or  of  pay- 
ment  of  interest,  or  part  payment  of 
principal,  within  the  twenty  yean. 
Nor  can  the  Court  be  jusliffed  in  re- 
fiising  to  give  such  instruction,  on  tiie 
ground  that  the  defendant,  io  his  ap- 
plication, has  not  stated  the  evidence 
given  in  the  causei  or  that,  in  the 
Court's  opinion,  the  said  principle  of 
law  does  not  apply  to  the  case,  under 
the  circumstances  appearing  in  proo^ 
fbr  this  would  be  undertaking  to  judge 
of  the  roeight  of  evidence,  of  which  the 
Jury  are  the  proper  judges.  fF^h  ▼. 
Washington's  a<An*r,  p.  532-533. 

PROBAT. 

1.  Proof  by  one  witness,  that  on  a 
certain  day,  in  the  time  of  the  last  sick- 
ness of  the  deceased,  and  at  his  habita- 
tion, he  said  it  was  lus  wsh  that  a  cer- 
tain person  should  heir  aU  his  property; 
and,  by  a  second  witness,  that  on  ens* 
ther  day,  during  the  same  sickness,  and 
at  the  same  place,  he  heard  the  deceas- 
ed speak  the  same  words,  and  was  told 
by  him  to  take  notice  of  vfhat  ke  satdf  it 
not  sufficient  to  estabhsh  a  nnnoupative 
will  if  the  value  of  the  peraonu  pro- 
perty of  ^e  deceased  exceed  ti^rty  dol> 
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PROPITS. 

1.  A  teiUtor  demised  to  hit  wife  durin|^ 
her  natund  life,  alJ  his  lands  in  one 
County,  with  the  n$e  of  his  negroes, 
stocks,  &c-  thereon;  and  desired  that 
aU  his  negroes  and  stocks  in  two  other 
Counties,  be,  the  December  after  hit  de- 
cettee^  eguaily  divided  between  his  wife 
and  omy  son;  to  be  fcept  together  and 
•merked  on  his  Unds  in  those  Counties, 
Mid  the  profitM  thereof  to  be  equally  di- 
vided between  his  said  wife  and  son.-— 
He  derised  to  his  son  and  his  heirs  the 
last  mentioned  lands,  subject  to  the  con- 
dition aforesaid,  during  the  life  of  his 
mother,  and,  after  sundiy  small  le^cies 
to  his  other  children,  devised  to  his  son 
aU  the  residue  of  his  estate  not  before 
disposed  of.  It  was  held,  that  the  wife 
was  entitled  to  an  abteltde  estate  in  a 
noietv  of  the  slaves  and  stocks,  and 
their  increase,  in  the  two  Counties  last 
mentioned,  together  with  a  moiety  of 
tiie  profits  made  on  the  said  lands  the 
year  the  testator  died;  besides  a  moietr 
of  the  subsequent  profits  as  aforesaid. 
BoHing  V.  BobeiHmm  U  vnfe,  p.  220-227. 

PROMISES. 

1.  See  BiLU  or  Ezcbavm;  Walker 
y.Laverty  ^  Gantiey^  p.  487-488. 

PROMISSORY  NOTES. 

1.  It  is  j'oitfraZ/y  necessaiy  for  the  as- 
sifpiee  of  a  promissory  note  to  sue  the 
dmwer,  in  order  to  char>ge  the  indorser: 
but  to  this  rule  there  are  exception^ 
-where  the  plaintiff  can  shew  a  discbarge 
of  the  drawer  under  the  former  bank- 
rupt laws  of  the  United  States,  or  the 
insolvent  law  of  this  State,  or  that  the 
drawer  was  aetually  ineolvent^  so  that  a 
suit  would  have  been  wholly  unavailing. 
Brown  v.  Rote,  p.  391-393. 

2.  See  PassuxmoHs;  Welle  v.  Wath- 
ingtofCe  adm'r,  p.  532-533. 

3.  See  MoaTOA&xs;  Cotquhounv.  M' 
kineene^  p.  550-557, 

PURCHASERS. 

1 .  A  derivative  purchaser  with  notice, 
is  protected  by  the  want  of  notice  in 
hioa  under  whom  he  claims.  Curtis  v. 
lAinn  executor  ofJonsa^  p.  42-45. 

3.  The  ground  on  which  an  original 


purchaser  -mth  notice,  is  postponed  in 
equity,  is,  that  the  takmi^  the  legal 
estate,  after  notice  of  a  prior  purchase 
or  equity,  makes  the  party  a  fnala  fide 
purchaser,  and  amounts  to  %  fraud.  In 
order  to  fix  this  fraud,  however,  the 
proof  of  notice  must  be  clear.  If  it  be. 
merely  doubtfol,  a  presumption  of  fraud 
will  not  take  place-     lbi(i. 

3.  Though  a  purchaser  of  a  tract  of 
land  agree  to  pay  so  much  by  the  acre, 
yet  if  he  also  agree  to  take  it  by  the  Pa- 
tent., or  ntrvey  already  made,  as  fixing" 
the  number  cf  acres  in  the  tract,  (with- 
out any  fraud*  concealment  or  misrepre- 
sentation  on  the  part  of  the  Vender,) 
he  thereby  takes  upon  himself  the  risk 
as  to  quantity;  by  which  he  might  be 
g^ncr  or  loser;  and  therefore  is  not  en- 
titled to  any  compensation  for  a  defi- 
ciency    Fleet  V  kavdrine,  p.  188-191. 

4.  Under  the  Act  of  1792,  (ed'n  1794^ 
1803  and '14,  c.90,§4,)  a  mortgage, 
not  recorded  tdtlun  ^fhi  monthe  from  %fe 
daie,  was  void  against  a  bona  fide  pur* 
chaser  for  valuable  consideration,  who 
had  no  notice  thereof  vlien  he  made  the 
fiurehaee,  pttid  hit  money  and  got  bit  deed; 
notwithstanding  he  had  actual  notice  be*  ^ 
Jore  the  eijht  months  from  the  date  of  the 
mortgage  had  erpind  Hooiet  v.  HoUi" 
day&  Welchy  p.  3*1-261. 

5.  if  a  purchaser  to  whom  a  deed  has 
been  fully  executed,  or  one  claiming 
under  him,  put  the*  deed  into  the  hancu 
of  the  vendor,  that  he  may  acknowledge 
it  for  the  purpose  of  having  it  recorded; 
such  delivery  is  not  a  surrender  of  the 
title  under  the  deed.  IHd. 

6  See  TausTi£8;  Taylor  v.  King,  p. 
358-367. 

7.  If  a  vendor  of  land  take  a  duly  re** 
corded  mortgage  of  the  land  itself,  t« 
sectu«  the  purchase  money;  the  land 
mortgaged  is  liable  for  the  debt,  to  the 
full  amount  thereof,  into  lohote  toever 
handt  it  may  come,-  and,  in  the  event  of 
it*t  being  inadequate,  the  Vendee^t  es- 
tate is  hound  to  make  good  the  defi- 
ciency;  but  a  purchaser  from  him  is  not 
personally  liable  tlicrcfor,  without  a  spe- 
cial agfreement  to  that  effect.  Bnmgard- 
ner  £/  others,  v.  Jllejt,  p  439-447. 

8.  An  agreement  between  a  -oendee 
and  a  derivative  purchaser,  that  sudi 
purchaser  shall  pay  the  debt  of  the  ven* 
dee  to  the  vendor,  for  the  land,  must  be 
understood  as  subject  to  the  same  limi- 
tations and  exceptions,  as  if  the  contract 
had  been  to  pay  the  money  to  the  vendee 
himself.  Ibid, 
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9.  See  LmtTA^avf  or  Estatss;  I 
other  V.   Tune,  p.  470-472. 

10.  See  Partixb;  May9  v.  l^mkiet^  p^ 
520-528. 

H.  See  AvHuiTics;  IHd. 

12.  See  MoRTSAoBS;  Ibid, 


RBLE^SES. 

1.  Where  an  oblige  covenanta  sot  to 
aue  one  of  two  joint  and  several  obli^ 
|;or9,  C«nd»  raucu  more,  where  he  binds 
himself  not  to  sne  him  for  a  Umited  time 
Only»)  this  does  not  amount  to  a  release^ 
but  a  covenant  only;  and  he  may  still  sue 
the  other  obtigor  at  law,  fVat-d  v.  John* 
♦•ft,  p,  6-9. 

2.  Upon  a  motion  for  a  new  trial,  on 
the  g^round  that  the  damans  found  by 
the  Juxy  are  excessive,  if  the  plaintiff* 
release  such  paxt  thereof  as,  in  the 
Court^t  opinion,  ought  to  be  released; 
and  thereupon  judgment  be  entered  for 
the  residue;  such  judgment,  not  appear^ 
ing  unreasonable,  should  be  sustained 
by  the  appellate  Court  Preston  v.  Bvm* 
^p,  271-277. 

REMAINDERS. 

1.  A  testatrix  bequeathed  certain 
■laves  *<and  their  increase  to  her  ne* 
•'  phew  J.  .4.,  to  him  and  his  heirs  for* 
«  ever;  but,  in  case  he  should  die  yrith- 
**  out  heir,  then  and  in  that  cote,  te  be 
*'  eqnmUy  divided  between  her  two  nieeew^ 
«  M,  A,  and  P.  Jl**  This  was  adjudg* 
ed  a  good  limitation  over,  upon  /.  ^«. 
dying  without  issue  at  the  time  of  his 
death,  to  M.  A,  &  P.  A.  who  survived 
kknn  on  the  ground  that  the  devifte  over 
to  the  nieces  was,  to  them  merely,  and 
itot  to  them  and  their  heirs;  purporting 
therefore  a  personal  benefit  to  them- 
■chres;  which  construction  y/ros  fortified 
by  the  words  *Hhen  and  in  that  cam** 
Jtnd  ^'equaUtf  to  be  difoided^**  found  in  the 
bequest.  Timberlake  &  wife  v.  Orave9, 
p,  174-175. 

2.  See  Slaves*;  EUiton  6f  others  v. 
Woody  y  others,  p.  368-373. 

3.  See  Ltkitatioits  or  Estatxs;  Selfs 
4Uher  V.  Time,  p.  470-472. 

RENTS. 

'  1.  An  action  of  debt  may  be  brovght 
<upon  a  three  month's  replevy  bond  for 
rent,  though  it  give  back-interest  from 
the  time  when  the  rent  became  due,  and 


not  nei«lyfr6nitiied*teof  Ae  boadt 
which  circumstance,  the  Court  were  io- 
cUned  to  think,  makes  it  not  a  good 
bond  under  the  Statute.  Early  r.  Omen^ 
p. 319-320. 

RETURNS. 

1.  An  amended  return,  by  a  Slieni^ 
«pon  an  execution,  stating  tnat «  writ«f 
Supersedeas  was  issued  on  a  day  specif 
fied  (being  a  day  previous  to  that  ap» 
pointed  for  the  sale  of  the  properly 
taken  in  execution,)  that  he  thinks  the 
said  Writ  was  delivered  to  tam  on  tin 
day  of  sale;  and  that  the  proipefty,  fm 
which  a  forthcoming  bond  was  givei^ 
was  not  delivered  at  the  day  and  place 
of  sale;  is  sufficiently  precise  and  oer» 
tain.     Rueker  v  Harrison,  p     181-184s 

2.  In  this  case,  the  Sherif  was  per- 
mitted by  the  Court  to  amend  fab  re^ 
turn,  after  a  lapse  of  seven  years  firosa 
it's  date.  Ibid, 

REVIVOR. 

1.  Pending  a  suit  agidnst  the  Oonnmt* 
tee  of  an  insane  penon,  if  thelattrrdki^ 
and  a  scire  facias  to  revive  the  suit  be 
issued  against  his  admini8tratora»  who 
thereupon  appear  by  counsel,  and  go 
to  trial  on  tlie  issue  joined  between  me 
pliuntiifs  and  the  Committee;  they  can 
not  take  an  objection.  In  the  appeOate 
Court,  that  the  suit  ought  not  to  have 
been  revived  against  them,  Paran&o^s 
adm'rs  v.  Coh  &  Benderson,  p.  318-219. 

2.  Quitre,  whether  a  suit  against  the 
Committee  of  an  insane  person  mavnot 
property  be  revived  aganwt  the  •asmth 
istfators  of  such  person,  in  the  eveat  ef 
his  d3nng  daring  its  pendency?  Md^ 

ROADS. 

1.  A  partial  obstruction  of  a  pidiBc 
highway,  is  an  abateable  wdsuice.— 
JMmmett  &  others,  r.  3skrii^  p.  30^ 
311. 


8. 

SALES. 

1.  A  person  disposed  to  pnrchaae  a 
tract  of  land,  wrote  to  the  owner,  -ea- 
qu'ning  whether  it  was  for  s^le,  and  what 
were  his  tefms  by  the  Acre?  stafing^  •Im, 
the  payments  itwv^d  be  twnwaleat 
for  tdm  to  iMke;  one  of  wMck  was  te 


v»  not  noMcnu  if4' 


«4» 


ygy  glOeO  fcw wrfraldfy.— the  aiMwerl 
tliit  letter,  stated  the  price  the  owni 


*to 
t  price  the  owner 
I  willing  to  take,  but  that  he  wished 
the  purchaser  to  take  upon  himself  the 
responsibility  of  establishing  the  lines 
6f  the  tract'-  he  also  acceded  to  the 
offered  terms  of  payment,  and  required 
the  purchaser's  answer  as  soon  as  possi- 
Ue»  in  case  he  was  disposed  to  accede 
to  these  terms:  the  purchaser's  reply 
stated,  that  he  would  take  the  land  on 
the  terms  proposed,  and  would  have  the 
Hoes  ascertained;  though  it  went  on  to 
express  his  wish  that  the  owner's  agent 
diould  attend  to  the  aettlement  of  a 
|Nurt  of  the  boandariei^  through  motives 
•f  (foKcacy  in  relation  to  one  of  the  co- 
terminous tenants)  saying  nothing, 
however,  of  waiving  or  abandoning  his 
•coeptance  of  the  terms  proposed.  This 
•■KNinted  to  a  complete  and  concluded 
eontract  for  a  sale  and  purchase  of  the 
land,  nixh^g'h  Cf  Grirman  v.  Jone9,  p, 
83-87. 

3.  The  word  **  immediately^**  used  on 
this  occasion,  only  meant  that  the  pay- 
ment should  be  prompts  in  contradis. 
tmction  to  a  credit  payment*  A  tender 
of  the  money,  therefore,  without  any 
unreasonable  delay,  was  vufflcient.  Ibid. 

3.  An  agreement  for  the  sale  of  land 
being,  that  the  vendor  shall  make  and 
execute  deeds  of  conveyance,  and  the 
▼endee  shaJl  pay,  on  the  day  of  the  exe- 
euUen,  rf  the  eaid  deede,  part  of  the  pur- 
chase money,  and  rive  bonds  fur  the 
balance,  as  soon  as  the  quantity,  (sup- 
posed to  be  a  certain  number  of  acres) 
can  be  ascertained  by  an  accurate  sur- 
vey; the  vendee  is  not  bound  to  make 
tile  said  payment»  nor  give  bonds  for 
the  hulsiy*^,  until  the  vendor  shall  first 
have  made  or  tendered  the  cwweyanccf 
notwithstanding  a  survey  ascertaining 
the  quantity  of  the  land  has  been  made. 
tbindU^9  qMx  v.  MRer^e  export,  p. 
170-173. 

4.  Ifthe  terms  of  the  agreement  be, 
that  the  vendor  binds  himself  to  make 
the  conveyance,  and  the  vendee  binds 
kim$elf  and  hie  heire  to  make  the  pay- 
nent,  &c.,  §n  the  day  of  the  exeattien 
%fthe  cowoeyaneef  and  no  cowt>eyanee  he 
made  or  tenderedby  the  vendor  in  hie  Ufc 
times  the  vendee  is  not  bound  to  ac- 
cept the  conveyance  from  his  hdrt^  but 
may  waive  the  contract  altogether, 
IHd. 

5.  If  a  proprietor  of  ilaves  deliver 
tiiem  to  another,  who  thereupon  claims 
them,  a»  eolds  any  declaration  made  by 
the  fbrmer,  pfier  mt€h  deiivery  ^pooom- 
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olen^  andmotin  the  prmeme  of  the  latter, 
are  not  admissible  as  evidence  in  oppo- 
sition to  such  claim,  Oiveno  v.  JUamto, 
p.  191-202. 

6.  In  the  srie  of  a  lease  of  a  house 
and  tenement  in  a  town,  if  the  vendor 
foil  to  shew  the  lease  to  the  vendee, 
and  do  not  inform  him  of  a  covenant 
therein,  that,  in  case  of  destruction  of 
the  house  by  fire,  the  lease  shall  ter- 
minate and  beoeme  void;  this  is  such  a 
concealment  as  vitiates  the  contract; 
and  if  the  house  be  destroyed  by  fire  in 
a  short  time.  Equity  will  relieve  the 
vendee  by  injoinmg  the  vendor  from 
collecting  the  purchase  money,  and  by 
directing  his  notes  for  the  same  to  be 
given  up  and  cancelled.  SneUon  U  Co. 
V.  Franktuij  p.  210-212. 

7.  if  parties  negotiating  for  the  sale 
of  a  tract  of  land,  agree,  in  writing, 
upon  a  specified  price  per  acre;  but 
ihoX  the  vendor  shall  take,  in  payment, 
a  house  and  lot  of  the  vendee,  at  caeh 
waiue,  to  be  pronowiced  by  two  pereone, 
(not  naming  them,')  or  the  money  by  cer- 
tain insulments,  in  caee  the  vendee  ehatt 
pr^er  paying  money;  and,  afterward^ 
(the  vendee  not  having  elected  to  poy 
money  for  the  land,)  the  parties,  by  en^ 
doTsement  on  the  writing,  appoint  twn 
persons  to  value  the  house  and  lot,  who 
attempt  to  do  so,  but  diifer  ia  opinion^ 
whereupon  they  verbally  agree  to  make 
another  appointment,  at  some  other 
time  not  eftcified:  the  contract  is  too  in- 
complete to  be  enforced  by  a  Court  of 
Equity.    Maker  v.  Ola^^  p.  212-^18. 

8.  The  vendor  of  a  slave  gave  a  bond 
to  the  buyer,  with  a  condition,  reciting 
that,  whereas  he  had  sold  him  a  slave 
for  a  certain  sum  of  roonev,  if  thert- 
fore  the  buyer  should  pay  the  said  sum, 
and  another  sum  annually  for  hire  of  the 
said  slave,  until  he  should  pay  the  said 
purchase  money,  which  he  might  do  a^ 
anytime^  (when  the  said  hire  shoukl 
cease,)  then  the  vendor  should  eonvaa 
to  him  a  laijfiU  rieht  ondtMe  to  the  «dd 
slave;  which  title  in  the  mean  time 
should  remain  in  the  vendor.  The  buy- 
er was  not  entitled,  under  this  bond,  to 
the  possession  and  property  of  the 
slave,  but  the  vendor  could  fecover  ie 
detinue.    Ervine  v.  Dotton^  p.  231-238. 

9.  The  land  of /r.  being  about  to  be 
■old  for  debt,  at  public  auotion  for  ready 
money,  it  was  agreed,  between  him  aod 
/.,  that  J.  should  bid  to  the  amount  of 
the  debt;  and  that,  if  the  land  should 
thereupon  be  struck  off  to  him,  he 
•heuki  re*oeU^it^Po  H^fw  m  wm  them^fki 
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to  be  agreed  o»/  provided  the  9tme  thouid 
be  paid  loitJdn  ttoelve  month:  The  land 
was  accordingly  stnick  ofi',  and  convey- 
ed to  J'ifor  much  less  than  it* 8  cash  value. 
He  died  before  the  end  of  the  twelve 
months,  vithout  having  agreed  on  the 
8um  to  be  paid  for  purchasing  the  land. 
Upon  a  bib  in  Equity  exhibited  by  his 
representatives,  it  was  decided,  that 
the  contract  be  rescinded,  on  making 
just  compensation;  the  measure  of 
which  was  the  sum  paid  by  /.  for  the 
land,  with  lawful  interest.  Jones  v. 
Hubard^s  representatives,  p.  261-264. 

10.  Upon  a  bill  filed  by  an  executor 
against  the  devisees  and  legatees,  for 
settlement  of  his  administration  ac- 
count, and  for  a  decree  compelling  the 
devisees  to  convey  a  tract  of  land,  sold 
by  the  plaintiff  with  their  consent,  it 
is  error  to  decree,  against  the  execu- 
tor, a  balance  due  upon  his  administra- 
tion account,  without  directing  such 
conveyance  to  be  made  by  the  devisees 
to  the  purchaser;  notwithstanding  A«, 
being  a  defendant,  failed  to  answer  the 
bill;  It  appearing  in  evidence  that  he 
paid  the  purchase  money,  and  the  de- 
visees by  their  answei-s  having  declar- 
ed their  willingness  to  make  the  con- 
veyance. Machir's  ex*ors  v.  MachirU 
devisees,  p.  265-267. 

,  11.  A  contract  for  sale  of  land,  rescind- 
ed in  equity,  on  the  ground  that  both 
parties  were  mistaken,  as  to  the  situO' 
tion  and  other  circumstances  materially 
aflecting  the  value  of  the  land.  Cham' 
berlaine^  others  y^  Marsh's  adm^rs,^, 
283-287. 

12.  A  sale  and  conveyance  of  land 
by  a  tntstee,  can  not  be  set  aside  on  the 
ground  that  he  was  an  ^Uen  when  the 
deed  was  made  to  him,  and  when  he 
conveyed  the  land  to  the  purchaser. 
Ferguson  v.  FrankUns,  p.  305-306. 

13.  If  a  tract  of  land,  being  advertis- 
td  to  be  sold  on  the  premises^  be  sold, 
not  immediaiehf  on  the  premises,  but 
within  eighty  yards  of  the  dwelling- 
house,  within  full  view  of  it,  and  about 
fifteen  or  twenty  yards  from  the  boun- 
dary line;  it  being  believed  by  some 
present  that  they  were  on  the  premises; 
such  sale,  being  regular  in  other  res- 
pects,  and  no  fraud  appearing,  is  not  to 
be  set  ande.    IHd. 

14.  Sec  Thustebs;  Taylor  v.  JKing, 
p.  35a-367;  and  Harris  v.  HarrU,  p. 
367-368. 

15.  A  Court  of  Equity  will  not  per- 
mit the  original  owner  of  the  land,  or 
his  alienee,  to  be  injured  by  a  breach  of 


trust  on  the  part  of  the  tmstee;  and, 
therefore,  will  set  aside  a  sale  and  con- 
veyance by  him,  if  tlie  requbitions  of 
the  deed  of  trust  have  not  been  compli- 
ed with      Taylor  v.  King,  p.  3^8-367. 

16.  See  PARTVEasair;  Poindexter  v. 
Waddy,  p.  418-422. 

17.  //  seenu,  that,  where  the  annual 
rent  of  land  descended,  is  more  than 
sufficient  to  pay  the  interest  accruing 
on  a  bond  debt  of  the  ancestor,  a  Court 
of  Equity  will  not  decree  a  sale  of  such 
land,  in  possession  of  his  heirs,  to  sat- 
isfy the  debt;  the  land  being  not  sub- 
ject to  any  specific  lien,  or  incumbrance, 
m  favour  of  the  creditor.  JVilders  r. 
ChamblissU  adm'x  U  heirs^  p.  432-433. 

18  A  sale  of  Bank  Stock  at  what- 
ever  price,  is  not  usurious;  unless  the 
object  be  to  borrovf  money  at  more  tl»an 
lawful  interest,  and  not  to  purchase 
stock,  and  the  price  of  the  stock  be 
graduated  as  a  device  to  effect  that  ob- 
ject; or  there  be  a  combination  between 
the  seller  of  the  stock  on  credit,  and  a 
person  to  whom  the  buyer  sells  it  fir 
cashi  in  either  of  which  cases,  the 
transaction  becomes  usurious.  Creem:- 
how's  adm'x  v.  Harris,  p.  472-484. 

19.  Q«*rf,  whether  it  be  regular,  in 
a  decree  for  sale  of  mortgaged  prem- 
ises, to  direct  the  proceeds  of  such  sale 
to  be  paid  over  to  the  plaintiff,  before 
the  sale  shall  have  been  confirmed  by 
the  Court?  Anderson's  adm'r  v.  Ha- 
vies's  adm'r,  p.  484-486. 

20.  Where  hinds  devised  to  be  sold, 
have  been  sold  by  oti«  of  several  execu- 
tors, all  the  executors  ought  to  be  par- 
ties to  a  suit  to  foreclose  a  mortgage 
previously  existing  on  those  lands. 
Mayo  V.  Tomkies,  p.  520-528. 

SCIHE  FACIAS. 

1.  The  right  to  issue  a  scire  facias  upon 
a  judgment,  is  not  barred  by  tlie  Act  of 
Limitations,  in  a  case  where  execution 
was  issued  in  due  time,  and  returned 
« no  effecU,"  though  more  than  ten 
years  elapsed  between  the  return  of 
the  execution,  and  date  of  the  scire  fa^ 
das.     Gee  v.  Hamilton  &  vife,y,  32-33. 

2,  Upon  a  scire  facias  aeainst  heirs 
and  devisees  to  revive  a  iud|mcnt,if 
one  of  the  defendants  conjeos  the  plain- 
tifi's  right  to  revive  thejudgmeni  in  the 
scire  facias  mentioned,  and  thereupon 
judgment  be  entered,  agidnst  kita,  that 
the  plaintiff  have  execution  for  the 
■whole  tract  of  land  in  question;  there  is 
no  error  in  such  judgment,  of  which  he 
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^an  take  advantaq^e.    Jones  v.  Doe  les- 
see of  Carter,  p.  105. 

3.  Upon  a  scire  facias  to  revive  a 
judgment,  in  debt,  for  a  penal  sum,  to 
be  discharged  by  principal  and  interest; 
if  the  defendant  confess  judgment  ac- 
cording to  the  scire  facias,  the  plaintiff 
is  not  entitled  to  a  writ  of  enquiry  of 
damages,  to  recover  more  than  the  penal 
sum;  (the  principal  and  interest  accruing 
by  lapse  of  time,  amounting  to  more;) 
but  must  take  execution  upon  the  orig- 
inal judgment,  with  the  addition,  only, 
of  the  costs  upon  the  sd,  fa.  Cosb^s 
ex'oi^  V.  BelPs  adnCx,  p.  282-283. 


SEARCH  WARRANTS. 

1.  Trespass  trt  e/ nrm/t^  and  not  ca«e, 
is  the  proper  action,  against  a  Justice 
of  the  peace,  for  maUdoiisly  and  corrupt- 
Iff,  with  intent  to  injure  and  oppress, 
and  -without  probable  cause,  issuing  a 
search  warrant,  by  virtue  whereof  a 
constable  forcibly  enters  the  plaintiff's 
close,  and  takes  and  carries  away  from 
his  possession  certain  slaves  which  he 
held  as  his  property.  Muse  ex*or  of 
Heffenum  v.  Viddl,  d.  27-29. 

2.  The  form  of^  the  declaration  io 
tuch  action.    Ibid, 


SEISIN. 

1.  Before  the  Ist  of  January  1787, 
(when  the  Act  of  Descents  took  effect,) 
if  a  person  entitled  to  a  reversion  in 
fee,  expectant  upon  an  estate  for  life, 
died  in  the  lifethne  of  the  tenant  for 
life,  such  person  never  had  seisin  of  the 
inheritance,  and  therefore  could  not 
transmit  it  to  Ids  heir;  but  the  heir  of 
the  person  la^t  actually  seised  was  en. 
titled.  Dickeiuon  U  others  v.  ffolhwayf 
p.  422-^25. 

2.  A  testator  who  died  in  the  year 
1781,  devised  a  tract  of  land  to  his 
wife  for  life,  and  at  her  death  to  be 
equally  divided  among  his  tkree  sons 
and  their  heirs.  The  eldest  son  died  be- 
fore the  1st  of  January  1787,  intestate, 
and  without  issue;  and  the  widow  died 
qfter  that  day.  At  her  death,  the  sec- 
ond son  was  entitled  to  one  third  of  the 
land  in  his  own  right,  and  to  the  -whole 
of  another  third  as  heir  to  his^^M^r, 
>yho  was  the  person  last  actually  seised 
of  the  freehold  and  inheritance.  Blan- 
kcnbeker   v.   Blankenheher,  p.  427-428. 


SET  OFFS. 

1.  Although  a  person  having  a  claim 
against  a  mercantile  Company,  can  not 
set  off  such  claim,  against  a  debt  from 
himself  to  one  of  the  partners;  yet  it  is 
competent  for  him  to  charge  that  part- 
ner, in  equity,  (in  extinguishment  of  the 
said  debt,)  for  so  much  of  the  surplus 
of  the  partnership  property,  as  may  be 
due  to  Kuch  partner  on  a  settlement  of 
the  partnership  accounts;  for  the  pur- 
pose of  which  settlement,  and  also  for 
that  of  ascertaining  and  adjusting  his 
own  claim  against  the  company,  all  the 
partners  should  be  made  defendants 
to  his  Bill.    Dunbar  v.  Buck,  p.  34-36. 

2.  In  debt  on  a  Joint  obligation,  to 
which  the  defendants  plead  payment, 
they  cannot  give  in  evidence  a  Cove- 
nant between  one  of  the  plaintiffs  and 
OTie  of  the  defendants,  with  parol  testis 
mony  that  the  plaintiffs  settled  witji 
that  defendant,  who  was  the  principal 
debtor,  and,  in  such  settlement,  kept 
their  accounts  separately;  that  each 
was  entitled  to  one  moiety  of  the  debt; 
that  the  defendants  gave  notice  that  a 
.discount  would  be  claimed  by  them  on 
account  of  said  covenant;  and  that  the 
plaintiff,  who  was  party  to  the  cove- 
nant, said  that  the  same  was  not  settled, 
and  that  he  intended  to  allow  a  credit 
for  it.  Arnolds  v.  Jachsons,  p,  106- 
107. 

SHERIFFS. 

1.  A  Bond  from  the  deputy  to  tlic 
High  Sheriff,  conditioned  tor  the  faith- 
ful performance  of  his  duty  as  deputy, 
•*  during  his  continuance  in  ojffice,**  -with' 
out  specifying  the  length  of  time,  is  bind- 
ing on  him  and  his  sureties  for  the  trans- 
actions of  one  tjear  only.  Munford  r. 
Rice,  p.  81-83. 

2.  If  an  official  bond,  given  by  a  Sher. 
iff  and  his  sureties,  before  the  Act  of 
1786,  be  so  worded,  as  not  to  be  joint 
and  several,  but  Joint  only,-  a  Court  of 
Chancery  is  the  proper  tribunal  to  g^ve 
the  sureties  relief,  against  the  estate  of 
the  Sheriff  after  his  death;  upon  their 
being  compelled  to  pay  a  sum  of  money 
for  the  delinquency  of  such  Sheriff  in  his 
lifetime.  Moimtjoy  ^  Triplett  v.  Banks's 
ex^or  6f  devisees,  p.  387-389. 

3.  The  deputy  of  a  Sheriff  to  whom 
administration  of  the  estate  of  a  deceas- 
ed person  has  been  committed,  is  not 
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Mtthorited  to  submit  to  arbitnition  a 
suit  revived  in  the  name  of  the  Sheriff 
as  adroinistntor,  to  which  the  deceased, 
in  hit  lifetime,  was  a  party.  Tk^mptti't 
mdnfr  t  Th9mp%9fi?t  er'or,  p.  514-519. 

4.  Not  more  than  one  fine  can  legally 
be  imposed  on  the  sheriff,  or  other  offi* 
cer»  fot  fiiiling  to  return  one  execution. 
T»mkie9*  Executor  v.  Dmmmtm^  p.  i^^ 
573. 

5.  The  pkintiff  at  law  having  rocov- 
•red,  by  successive  judgments,  many 
-fines,  against  the  shenff  for  iaiUng  to 
return  ons  execution;  ^to  a  greater 
amount,  in  all,  than  the  execution  it- 
self, wUk  Mm  extra  o—te  added  thereto f  it 
appearing,  also,  that  the  execution  was 
lost,  and  therefore  could  not  be  return- 
ed; that  the  sheriff's  failing  to  make 
defence  at  law  against  any  of  the  judg- 
ments after  the  first,  proceeded  trom 
ignorance  of  the  true  construction  of 
the  Act  of  Assembly;  and  that,  in  re- 
lation thel«to,  there  was  a  general  de- 
lusion amonf^  the  citizens  of  the  Com- 
monwealth; the  Court  ^i  Equity  gave 
the  sheriff  relief,  by  Injunction,  prohib- 
iting any  fkrthcr  recovery  against  him 
on  account  of  his  fiulure  to  return  the 
said  execution;  and  this,  although  it 
appeared  he  had  received  and  applied 
to  his  own  use  a  part,  and  probably  the 
whole,  of  the  money  upon  the  execu^ 
tion.    Jbid, 

6.  See  Bnaaca;  Loner,  Barrieen^p, 
573-580. 

7.  i^  eeemit  that,  where  a  high  sheriff 
has  given  the  bonds  and  taken  the  oaths 
required  by  law,  when  he  originally 
i|ualified;  and,  before  bis  first  year  of 
service  expires,  is  continued  in  office 
for  the  second  year  by  a  commission 
from  the  Executive,  and  thereupon 
gives  new  bond^  it  is  not  incumbent 
upon  him  to  shew,  in  an  action  against 
his  deputy,  that  he  a  eecond  time  took 
the  oat  he  of  office,    IhkL 

8.  Where  the  high  shenff  is  continu- 
ed in  office  the  second  year,  and  takes 
a  new  bond  of  his  deputy,  (who  is  also 
continued,)  for  faithtul  peiformance  of 
the  duties  of  his  office;  tteeeme  that,  in 
an  action  upon  such  bond,  the  plaintiff* 
IS  not  bound  to  shew  that  the  deputy 
took  the  oaths  of  office  a  second  time, 
or  that  his  appointment  was  approved 
by  the  County  Court    Ibid. 

SLANDER. 

1.  In  an  action  of  slander,  for  charg- 
iqg  the  plaintiff  with  perjury  in  a  ju£- 


cial  proceeding;  the  defendant  on  ^m 
plea  of  not  ^i2by,  (though  not  peraiV 
ted  to  prove  the  jalaitg  of  the  wotds 
sworn  by  the  plaintiff,)  may  prove  whm 
thoee  vfordo  were,  in  mitigation  of  dsHMF 
ges.    Gi-anS  t.  Ihver,  p.  13-15. 

2.  In  an  action  for  worda^  proof  of 
circumstances  of  suspicion,  not  amount- 
ing to  fiill  justification,  is  not  adniiisi> 
ble,  in  mitigation  of  damages,  on  the 
plea  ot  not  gwby»  M*JUexandet  ▼.  Hmt* 
m,  p.  465-469. 

3.  Proof  of  parol  declarations  by  the 
defendant,  after  the  inetitution  of  the  emt 
for  almnder,  that  he  did  not  Mean  to 
charge  the  plaintiff  with  the  crime  al- 
ledged  by  the  slanderous  woi^  or  that 
the  words  were  spoken  in  beat  of  pas- 
sion, 18  not  admissible  in  his  fisvour. 
Ibid, 

4.  The  defendant  in  the  actioii  of 
slander,  is  not  to  be  permitted  to  prove 
the  general  character  of  the  plaintifl' 
as  an  insulting,  provoking  and  quarrel- 
some man;  nor  that,  before  the  speak- 
ing of  the  slanderous  words,  the  plain- 
tiff was  in  the  habit  of  viliMog^  insult- 
ing and  provoking  him  and  his  £unily. 
Md. 

SLAVES. 

1.  The9d  section  ol  the  Act  of  179^ 
conceminpr  slaves,  extends  onfy  to 
slaves  brought  into  this  Commonwealth 
by  the  absc^te  owner  of  them,  and  not 
to  such  as  are  brought  in  by  WTO^g«- 
doers,  or  by  persons  having  only  a  lim- 
ited interest  in  them.  South  ▼.  Ms- 
mon^other9,p  13-13. 

2.  The  Court  will  not  give  soch  a 
construction  to  the  jvn^rol  wordsofaa 
Act,  as  would  subiect  the  nroperty  of 
innocent  individujJs  to  low  by  the  acta 
of  third  persons;  nor  such  as  would  fe- 
vour  a  partial  eman^pation  during  ttie 
interest  of  a  particular  tenant  of  slaves. 
Ibid. 

3.  A  teststor,  in  the  year  1790,  be- 
queathed his  slaves  severally  to  hb 
cnildren,  with  a  proviso,  *<  thai  mam  ^f 
**thembe  o^demtrfthefamiiimU'mlmm 
**  devised,'  that,  if^eredfor  sait  hm  n^ 
<«  of  rAtfin,  out  ^flhefamiisf  ^hie-m^km 
**  dawhter  and  •oat,  4hetf  ie  immadktf^ 
**lyttierated.^  A  maoT  the  teataterto 
whom  a  female  slave  was  be^oeadied, 
being  in  possession  by  viitiie  of  the  be- 
quest, died  intestate,  and  she  came  Into 
the  possession  of  tigntnd  daughter  by 
whose  husband,  a  chud  of  the  said  slave 
WM  sold  to  a  etranffer,  to  be  carried  out 
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of  ViigwMU  It  was  decided  that  a  right 
to  freedom  did  not  thereby  accrue. 
Pe^jry  y  Mary  v.  Ugg,  p.  229-231. 

4.  In  the  case  of  aU?«t  brought  into 
this  State,  from  any  ot  the  United 
autes,  before  the  Act  of  1792,  the  fact 
of  the  master's  having  taken  the  oath 
required  by  law  within  ten  days  after 
nmovaly  should  be  presumed  from  i«eii- 
iy  year9  possession  of  them,  as  slaves, 
without  their  cUiming  freedom;  so  that, 
in  such  case,  the  omit  probamU  in  the 
suit  for  freedom  should  be  thrown  on 
the  plaintafi's:  but  this  presumption 
may  be  repelled  by  circumstances, 
^kraham  ^  others  v.  Maithevfs,   p.  159. 

5.  Jrrfancy  of  any  of  the  slaves  is  not 
conthtive  against  the  presumption; 
but  a  circumstance  to  be  considered,  the 
^weight  and  ^ect  of  wliich  should  be  left 
to  the  Jury.    Ibid. 

6.  Qiktf*e,  whether  a  deed  of  eman- 
cipation from  a  person  having  the  right 
to  aiaves,  of  whom  another  has  adverse 
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confer  a  right  to  freedom?    Oivens  ▼. 
Manns,  p.  191-202. 

7.  A  deed  of  emancipation  can  have 
no  effect,  if  made  by  a  person  out  of 
possession;  another  holding  tlic  slaves  by 
a  title  adverse  to  bis;  and  the  possession 
of  such  other  person  having  continued 
for  five  years  before  the  execution  of 
such  deed.    Ibid, 

S.  1b  A  devise  of  a  plantation  and  the 
sUves  upon  it,  to  trustees,  fiir  the  sup- 
port of  a  son  of  the  testator,  and  of  the 
wife  and  children  of  that  son,  by  means 
of  the  profits  thereof;  gwtret  whether 
the  testator's  omitting  to  insert  the 
namts  of  the  sUives,  or  to  describe  them 
in  any  other  manner  than  as  the  slaves 
on  the  said  tract  of  land,  be  such  a  cir- 
eumstaoce  as  wmUd  subject  them  to  the 
claims  of  creditors^  GaU  If  Garland  v. 
CarieTf  p.  245*250. 

9.  If  a  testator  bequeath  a  female  slave 
to  his  wife  for  life,  and  then,  absolutely, 
to  one  of  hie  sods;  saiying  nothtng  ex* 
preesly  at  by  evident  implication,  of  Aer 
mcreasef  such  increase,  bem  afier  the 
death  rf  the  tesiater^  and  during  the  Hfe  of 
the  widow,  do  not  pass  by  a  general  re- 
fliduary  chtuee  to  all  the  children,  but 
belong  to  the  remainder^man:  —but  such 
as  are  bom  h^/ore  the  testator^s  death, 
and  not  otherwise  disposed  of  bv  the 
Will*  do  pais  by  such  residuary  clause. 
^Hoon  U  others  v.  Woody  &  others,  p. 
368-373. 

10.  Under  a  bequest  to  a  daughter 
of  the  testator,  of  the  first  child  a  cer- 


tain negro  woman  shall  fxdsek  ihe  leg^ 
tee  is  entitled,  not  to  the  first  child  6am 
after  the  death  of  the  testator,  amdtheve^ 
after  raised,  but  to  the  first  child  that 
shall  be  raised,  whether  bom  b^ore  or  qf, 
ter  the  testator's  death,  Ibid^ 
11.  See  LnuTATionsor  Estatss;  Ssifs 
adm*r  v.  Tune,  p  470-472. 

12.  A  mcvtgagee  of  lands  and  sia/^fh 
can  not  be  compelled  to  resort  to  a  sale 
of  the  slaves  before  he  shall  disturb  the 
possesuon  of  bona  JUle  purchasers  of 
the  lands  ffma  the  mortgagor:-  but  the 
decree  against  such  purchase's  ought  to 
permit  them,  after  satiifying  the  claim 
of  the  mortgagee,  to  seek  indemnity 
oat  of  the  mortgaged  slaves,  or  the  es- 
tate of  the  mortngor.  or  any  other  per* 
son  liable  to  such  demand*  so  £tf  as  the 
mortgagee  might  be  able  to  chawe  such 
party,  or  otherwise.  Mayo  r.  Tornksao^ 
p.  520-528. 

SPECIFIC  PERFORMANCE. 

1.  In  the  year  1775,  /.  Z.  made  a  set- 
tlement on  the  upper  part  of  an  Island 
in  the  Ohio  River,  containine  in  all  ^85 
acres.  In  1777,  his  brother  ll  Z.  made 
a  settlement  on  the  lower  part  A  parol 
agreement  between  themt  in  or  befive 
the  year  1784,  that  t^.  Z.  should  exhibit 
his  settlement  right,  to  the  Land  Com* 
missioners,  obtain  their  certificate,  and 
get  a  Patent  to  himself  for  the  whole 
Island,  and  sfterwards  convey  to  /.  Z. 
in  fee  simple  his  part  thereof  situate 
above  certain  Uae  trees,  was  enforced 
in  Equity,  upon  a  bill  filed  in  1815  by 
/.  Z.,  whose  poesessiem  of  the  land  had  eon- 
tinued  without  interruption  from  tka  time 
of  his  first  mttiemesU'  lan^s  dewieeeti  r. 
Zone,  p.  40^-417. 

STOCK. 
1.  See  SAI.XS;  Greenhent^s  adm*x.  v. 
Harris,  p  472-484. 

SUBMISSION  TO  ARBITRATION. 

1.  If,  after  great  delay  in  executing 
an  OTder  of  reference  made  pendente 
lite,  the  Court  set  it  aside,  on  motion  of 
one  of  the  parties,  without  any  previous 
notice  or  rule  to  shew  eause»  but  it  ds 
not  appear,  by  a  biU  of  exceptions,  or 
otherwise,  that  anv  step  hsd  been  taken 
to  carry  such  order  of  reference  int» 
effect  sfter  which  a  fair  tnsl  is  had» 
and  judgment  entered  accordingly;  such 
jttcwment  ought  to  be  affirmed.  J^noUk 
V.  Jaeksens,  pb  106^107. 
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3.  AKhoulg^  infknts  are  boand  br 
judgments  had  under  the  superintend- 
ence and  protection  of  the  Coitri-  yet, 
where  the  case  is  referred  to  arbitratort, 
whereby  they  are  deprived  of  that  pro- 
tection, a  submission,  even  by  rule  of 
Court,  ought  not  to  be  sanc^oned;  even 
though  the  award  be  in  thSr  fawur,-^ 
Ifor,  as  awards  are  in  the  nature  of  judge- 
ments, and  arc  final  and  conclusire; 
which  can  not  be  where  one  party  has  a 
right  to  avoid  them;  it  follows  that  a 
9ultnd99ion  by  infantSf  although  itith  adults, 
can  not  be  obligatory  on  either  party* — 
Mritton  v.  WitUamrt  deviteef,  p.  453- 
454. 

3.  The  deputif  of  a  Sheriff  to  whom 
administration  of  the  estate  of  a  deceas- 
ed person  has  been  committed,  is  not 
authorised  to  submit  to  arbitration  a  suit 
Mvived  in  the  name  of  the  Sheriff  as 
administrator,  to  which  the  deceased, 
in  his  life  time,  was  a  party.  Thompton't 
adml'r  v.  Thompson't  ex*or,  p.  514-519. 

SUPBRSEDEAS. 

1.  If  a  tupereedcM  to  a  Judraient,  (ex- 
ecution being  levied,  and  a  forthcoming 
bond  taken,)  be  issued  before  the  day 
of  sale;  and  thereupon,  the  property  be 
not  forthcoming;  the  penal^  of  the  bond 
is  saved,  and  no  motion  lies  upon  it. — 
Mucker  v.  HarrieoJh  p.  181-184. 

2.  It  eeemt,  too,  that,  if  the  property 
taken  in  execntion  be  in  the  Sheriff's 
hands  at  the  time  of  his  receiving  the 
St^evedeae,  or  be  detivered  to  him  on 
the  day  of  sale,  after  his  receiving  such 
Writ,  he  ought  to  restore  it  to  the  own- 
er.   Ibid, 

3.  An  amended  retsm,  by  a  Sheriff, 
upon  an  execution,  stating  that  a  writ  of 
St^ereedeae  was  itsued  on  a  day  speci- 
fied, (being  a  day  previous  to  that  ap- 
poimted  for  the  sale  of  the  property 
taken  in  execution,)  that  he  tkinkt  the 
said  Writ  was  delivered  to  him  on  the 
day  of  sale;  tmd  that  the  property,  fbr 
which  a  forthcoming  bond  was  given, 
was  not  delivered  at  the  day  and  place 
of  sale;  is  vufficiently  precise  anacep* 
tain.    Jbid. 

4.  The  Superior  Courts  of  law  have 
jurisdictioii  to  grant  Writs  of  Superse- 
deas to  orders  of  the  County  or  Corpo- 
ration Courts,  binding  persons,  accused 
of  being  the  lkthers«fba8tard>Chi]dren, 
to  support  wch  children;  and  the  Court 
of  Appeals,  in  like  manner,  has  ^nris- 
flicUon  to  correct  errors  in  the  decuiions 
4>f  the   Superior  Courts  of  law  on  the 


same   subject.     fMann  y.  the  Cemmou' 
wealth,  p.  452-453. 

SURETIES. 

1.  The  majority  of  the  Court  were  in- 
clined to  think  that  a  surety  is  exonerat- 
ed in  eqmttfi  though  not  at  law,  by  the 
plaintiff's  accepting  a  confes»on  of 
Judgment  from  the  principal,  and  cove- 
nanting thereupon  to  grant  him  a  stay  of 
execution  for  a  limited  time;  the  surety 
not  having  assented  to  such  new  ccm- 
tract  and  compromise.  H'ard  v.  JokntoTt, 
p.  6-9. 

2.  A  creditor  having  obtained  judg** 
ment,  against  the  executors  of  the 
svreti/,  for  the  debt,  is  not  bound  to 
take  out  execution,  before  he  can  file 
his  Bill  in  Equity,  for  an  account  of  the 
personal  and  real  estates  of  the  princi- 
pal and  surety,  and  to  get  satisfaction 
out  of  the  rea!,  in  default  of  the  per- 
sonal assets.  Duval* 8  executor  v.  TWnt'o 
devisees  ^  others^  p.  29-31. 

3.  Under  what  circumstances,  such 
Bill  may  be  filed.     Ibid. 

4.  A  devisee  of  nearly  all  the  estate  of 
a  principal  debtor,  cjave  a  bond  to  in- 
demnify the  estate  of  the  suretv  against 
the  debt;  in  which  bond  one  of  the  ex- 
ecutors of  the  surety  bound  himself,  in 
hb  individual  character,  as  surety-  for 
the  sadd  devisee.  The  creditor,  after- 
wards, obtained  a  judgment,  in  the  Fed* 
eral  Court,  against  the  said  executors; 
one  of  whom,  (viz,  the  same  who  was 
co-obliffor  in  the  bond    of  indemnity,) 

Eaid  oft  the  Judgment  The  said  bond 
eing  in  the  possesion  of  one  <A  the 
obligees,  who  resided  out  of  the  State^ 
and  refused  to  let  them  have  it,  the  Ex. 
ccutors  brouf^t  a  suit  in  Chancery,  a- 
gainst  the  said  devisee,  (the  plaint^ 
and  defendaats  being  all  citizens  and  re- 
sidents of  thu  Statei)  to  recover  of  him 
the  money  so  paid;  and  the  Court's  ju- 
risdiction was  sustained.  CabelPs  export 
V  Mejginson'o  adm'r,  p.  202-207. 

5.  It  seems,  that,  if  a  judgment  be 
rendered,  in  a  /Vdipro/Court,  against  the 
executors  of  a  surety,  and  they  pay  tiiie 
money;  they  can  not  recover  it  against 
a  devisee  of  the  principal  debtor,  by  mo* 
tirni,  or  any  action  at  common  law,  in  the 
General  Court,  or  any  other  Court  of 
law  of  tliis  Commonwealth.  CabeFs 
export  V.  Meggiuson^s  adm^ro^  p.  9(0- 
207. 

6.  See  SHEaiv#8;  Mountjoy  &  Tr^kti 
V.  Bankf^s  ex^or  6f  devisees,  p.  387-389. 
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SURVfiYORS. 

1.  In  an  action  a|^nst  the  Surveyor 
of  a  County,  for  reiusing  to  furnish  co- 
pies of  certain  surveys  of  land,  which 
the  plaintiff  wished  to  enter  as  waste 
and  unappropriated;  the  Court,  on  the 
plaintiff 's  motion,  instructed  the  jury, 
*<  that,  the  surveys  in  question  having 
«•  been  made  in  May  1774,  the  land 
*'  was  liable  to  be  entered  as  vacant  land 
«*  in  December  1809,  unlesa  they  were  re- 
«  turned  to  the  Land  Office,-  but  that  the 
**  pkdntiff  was  not  bound  to  shew  that 
**  they  were  not  returned  to  the  land 
**  office  in  due  time:"— and  this  instruc- 
tion was  not  considered  erroneous  by 
the  C^ourt  of  Appeals.  Preston  y^  Bowen^ 
p.  271-277. 

3.  It  is  part  of  the  official  duty  of  the 
surveyor  of  a  Countv,  to  furnish  in  rea- 
sonable time,  when  demanded,  copies  of 
all  surveys,  not  specially  excepted  in 
the  land  law.    Ibid, 

3.  A  special  action  on  the  case  lies 
ajg^nst  the  surveyor  of  a  County,  for 
fiaudulently  refusing  to  furnish  Copies  of 
surveys,  when  lawfully  demanded,  and 
thereby  enabling  a  third  person  to  lo- 
cate the  lands,  therein  described,  before 
the  plaintiff.    Ibid. 

4.  Where  the  declaration  charges 
that  the  defendant,  coTitrary  to  hi»  ojicial 
duty,  refused  to  furnish  copies  of  cer- 
tain surveys,  when  demanded  by  the 

Elaintiff;  if  the  defendant  be  excused 
y  anv  provision  in  the  land  law,  from 
furnishing  the  copies  so  demanded,  he 
ought  to  plead  it  ^ecialiy.    Ibid' 


TITLE. 

1.  See  Tbustxss;  Taylor  v.  £ing,  p. 
358-367}  and  HarriM  v.  Harrit,  p,  367- 
368. 

TRESPASS. 

1.  Trespass  vt  et  armit,  and  not  case, 
is  the  proper  action,  against  a  Justice 
of  the  peace,  for  tnaUciously  and  cor- 
rtiptly,  with  intent  to  injure  and  op- 
press, and -withoul  probable  caute,  issuing 
a  Search  Warrant,  by  virtue  whereof  a 
Constable  forcibly  enters  the  plaintiff's 
close,  and  takes  and  carries  away  from 
his  possession  certain  slaves  which  he 
held  as  his  property.  Muse  ex'or  ^ 
ffiifeman  v.  Vidal,  p.  27-29. 

2,  The  form  of  the  declaration  in 
such  action.    Ibid^  ■ 


3.  Case  for  malicious  prosecution^ 
and  not  trespass  vi  et  arms  is  the  pro- 
per action  against  a  person  who,  mali- 
ciously and  without  probable  cause* 
sues  out  an  attachment,  and  causes  it 
to  be  levied  on  the  property  of  another^ 
Shaver  v.  White  &  Douglmny^  p.  110- 
114. 

4.  In  trespass  for  destroying  a  mill 
dam,  erected  by  the  plaintiff*  who  gives 
in  evidence  the  transcript  of  an  inquisi- 
tion upon  a  writ  of  ad  guod  damnum, 
the  Court,  on  the  defendant's  motion, 
ought  to  instruct  the  Jury  that  it  was 
incumbent  unon  the  plaintiff  to  erect 
his  dam  in  the  position  prescribed  in 
the  said  inquisition;  and,  if  they  be 
satisfied  that  the  said  dam  was  erected 
in  a  different  position,  in  consequence 
whereof  a  ford  across  the  stream,  being 
part  of  a  public  road,  legally  establish- 
ed, vas  obstructed  and  shut  up,  that  such 
dam  was  a  pubhc  nuisance,  and  abate- 
able  by  the  defendants.  Dmmett  and 
others  v.  Kikridge,  p.  308-311. 

5  It  seems,  that,  in  trespass  vi  et  ar* 
mis,  a  declaration  charging,  by  way  of 
aggravation  of  damages,  a  special  pe- 
cuniary  loss  occasioned  by  the  trespass, 
was  good  after  verdict,  even  before  the 
Act  of  Jeofails  wliich  took  effect  Jan, 
1st,  X820.    Ibid. 


TRIAL, 

1.  IS,  after  a  great  delay  in  executing 
an  order  of  reference  msjdi^ pendente  Ute, 
the  Court  set  it  aside,  on  motion  of  one 
of  the  parties,  witliout  any  pievious 
notice  or  rule  to  shew  cause;  but  it  do 
not  appear,  by  a  bill  of  exceptions,  or 
otherwise,  that  any  step  had  been 
taken  to  carry  such  order  of  reference 
into  effect;  afler  which,  a  fair  trial  is 
had,  and  judgment  entered  accordingly; 
such  judgment  ought  to  be  affirme£*— 
.Arnolds  v.  Jacksons,  p.  106-107. 

2.  Pending  a  suit  against  the  Com- 
mittee of  an  insane  person,  if  the  IM- 
terdie,  and  a  t£»r«  yizaVM  to  revive  the 
suit  be  issued  against  his  administrators, 
who  thereupon  appear  by  counsel,  and 
go  to  trial  on  the  issue  joined  between 
the  plaintiffs  and  the  Committee;  they 
can  not  take  an  objection  in  the  appel- 
late  Court,  that  the  suit  ought  not  to 
have  been  revived  against  them,  Para^ 
dise^s  adttdnistrators  r.  Cole  U  ffender" 
Sim,  p.  218-219, 
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TRIXSTBE8. 

1.  Under  the  ptrtioukrcircuikistaiieet 
of  this  CttBe,  no  interest  was  permitted 
to  be  charged  against  a  trustee  on  the 
monies  from  time  to  time  in  his  handi; 
wad  no  oommissions  were  allowed  him 
for  his  trouble;  but,  on  closing  his  ae* 
eountsyinterest  was  allowed  on  a  balance 
in  his  fa?our.  Beverley^  r.  Miller,  p. 
99-104. 

2.  A  charge  by  a  trustee,  Ibr  articles 
iold,  and  cash  lent,  b^e  the  creation  ef 
the  truet,  ought  not  to  be  allowed,  with- 
out proof  thereof  by  dUinieretied  ttuki* 
mony.     IbitL 

3.'  It  appears,  from  the  decree  in  this 
ease,  that  tbe  points  decided  by  Chan- 
eellor  TATiX>a,  concerning  the  evidence 
requisite  to  prove  disbursements  by  a 
trustee,  in  execution  of  the  trust,  and 
as  to  disbursements  made  without  the 
eonsent  of  co-trustees,  were  affirmed 
by  the  Court  of  Appeals.      Ibid, 

4.  A  sale  and  conveyance  of  land  by  a 
truHeey  can  not  be  set  aside  on  the 
Ground  that  he  was  an  Men  when  the 
deed  was  made  to  him,  and  when  he 
eonveyed  the  land  to  the  purchaser.— 
Fer^neon  v.  FrankHne,  305--306. 

5.  The  Trustee  in  a  Deed  of  Trust 
talces  a  legul,  tho'  defeasible  title;  and 
m  Deed  from  him  to  a  purchaser,  con- 
veys an  abeobtte  title^  in  a  Court  nf  com' 
mon  Uewf  whether  the  conditions  of  the 
Trust  Deed  have  been  complied  with, 
or  not:  but  tbe  rule  is  dlflerent  inequity^ 
Tayhr  v.  Kins^,  p.  35^^67;  and  Harrie 
V.  irttrrie,  p.  367-368. 

6.  A  Court  9€Eqtdhf  will  not  permit 
the  original  owner  of  the  land,  or  his 
alienee,  to  be  injui^d  by  a  breach  of 
trust  on  the  part  of  the  trustee;  and, 
therefbre,  will  set  aside  a  sale  and  con- 
▼eyancc  by  him,  if  the  requisitions  of 
the  Deed  of  Trust  have  not  been  com- 

5 lied  with.     Tknflor  ▼.  .Brty,  p.  358- 
67. 

7.  A  purchaser  from  a  penon,  who 
hwB  previouehf  conveyed  the  estate  to  a 
trustee  by  deed  duly  recorded,  is  es- 
topped  at  hno,  tho*  Tiot  in  equity^  from 
Impugning,  on  the  ground  c^  fraud,  a 
deed  regularly  executed  by  the  tnutee 
to  a  putchaser  from  fdm.    Bid, 

TRUSTS. 

1.  A  Mfeftqr  ^f^  trmt,  after  tiie  vor- 
poses  of  tbe  deed  have  been  satianed, 
may  mountain  Ejectment,  upon  a  de- 
viise  in  hb  own  name,  altho*  the  leg^ 


estate  is  still  in  the  trustee,    Ihptiiu 
&  Wattony.  9Fard,p.  38—41. 

2.  It  seems,  that  property  conveyed^ 
by  deed  of  marriage  settlement,  bl 
tnist,  that  the  husband  and  wil«  sNifl 
be  permitted,  dtaing  their  joini  IfMs,  t» 
enjoy  the  projltw,  may  be  taken  in  exe^ 
cution  to  8at>^  a  debt,  incurred  e^ket 
the  marriage,  for  suppBea  furnished  to 
the  proper  support  of  the  husband  and 
wiie.  Seott  and  wife  r.  Lnnate  mnd 
otfiere,  p.  117-119. 

3.  In  a  devise  of  a  plantation  and  the 
slaves  upon  it,  to  trustees  for  the  sup- 
port of  a  son  of  the  testator,  and  of  the 
wife  and  children  of  that  son,  by  means 
of  the  prtffiti  thereof;  qu^re,  whether 
the  testator's  omitting  to  insert  the 
namee  of  the  slaves,  or  to  describe  them 
in  any  other  manner  than  as  the  slaves 
onjthe  said  tract  of  land,  be  such  a  cir- 
cumstance as  would  subject  them  to 
the  claims  of  creditors?  GdAosif  Gor- 
land  v.  Carter,  245-250. 

4.  Upon  a  bill  of  Injuncticm  to  pre- 
vent  the  sale,  under  execution,  of  staves 
devised  in  tnist,  if  the  defendants  al* 
ledge  that  the  ceHuy  que  tnat  was  eo- 
titled  to  the  shires  by  five  years  posses, 
sion  before  the  death  of  the  deriaor; 
and  the  trutli  of  such  aHegation  he 
doubtfkl  on  the  evidence;  the  Chaocei- 
lor  ought  to  direct  an  issue  to  asceitaiu 
that  fact.    Hid 

5.  If  the  powers  of  trustees  sitti^  fai 
Chancer}'  be  vacated  pending  the  suit, 
upon  a  bill  filed  against  them  by  their 
ceetmy  que  truot:  and  other  trastees  be 
appointed;  it  seems,  tlkst  the  Court  ma^ 
change  tbe  pUun^fe  c^Ur  atuwerJUed, 
upon  terms,  of  the  new  trustees  pay- 
ing the  costs  already  incurred  and  giv- 
ing security  for  future  costs;  hut  it  can 
not  vacate  an  Injunction  bond  given  bj 
the  original  trustees^and  direct  anotfiet 
to  be  executed,  without  previous  ootioe 
to  the  defendants,  that  they  may  shew 
cause  against  the  motion.    Jhid, 

6.  The  circumstance  that  slaves  are 
bequeathed  to  truet^et,  for  the  ase  ef  a 
person,  that  he  may  ei^joy  die  prolits  of 
their  labour  during  his  life,  tcc^  is  not, 
in  itself  sufficient  evidence  that  by 
virtue  ^weh,  bequeH  he  had  iicfiHil  poa> 
session  thereof,  adt>ereety  to  the  claiai 
of  other  persons.  Budeona  v.  Auiiw't 
ttdminofrofvr,  p.  352—^57. 

7.  If,  by  a  deed  of  marriage  settle* 
fnent,  property  be  conveyed  in  trust,  to 
be  invested  in  «  bamk  Hodee,  sr  /hfe- 
^hold  huuh  or  kHe/*  tbe  trustee  is  not 
thereby  authorised  to  make  the  kcmt- 
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ment  in  Umied  State*  Hx  per  cent  Hock. 
Banieter  U  wife  r.  M^Kenxie^  p.  44T— 
448. 

8.  A  provision  in  a  Will,  that  the 
money  arising^  from  tbe  sale  of  the  tes- 
tator** personal  property,  flf^tfrjtojrffwitf 
ojT  Am  just  debts,  shall  be  applied  to  cer- 
tain purposes,  does  not  create  a  tnat 
for  the  payment  of  the  debts,  nor  take 
any  debt  oat  of  the  operation  of  the 
Act  ^  Limitations.  Btirmffe  adndmetra' 
tor  J.  Grifitht,  p.  450-452. 


USURY. 

1.  The  case  of  PoUard  r.  Ba^lor'o  dls- 
woeet,  AH.  U  M,  223-341,  over-rukd. 
A  penalttf,  inserted  in  a  contract,  from 
which  the  party  majf  deliver  himeelf^  does 
not  make  such  contract  usunous;  and 
the  law  is  the  same  where  it  is  in  tbe 
power  of  the  party,  by  a  compHanee  with 
his  contract,  to  convert  the  penalty 
into  a  comperuation  fer  oerviceo  rendered 
him  by  the  other  party.  Pollard  ▼•  May- 
loro  ^  othuro.  p.  433-439. 

2.  A  creditor,  being  a  contmimon  iner. 
chantf  may  justly  connect  with  a  con- 
tract, by  which  he  ^nts  indulgence  to 
his  debtor,  a  stipulation  that  he  shall  be 
allowed  the  usual  commission,  accord- 
ing to  the  coarse  of  trade,  for  selling 
tobacco,  to  be  shipped  to  him  by  such 
debtor  in  payment;  and,  if  it  be  agreed, 
Aat  such  commission  shall  be  allowed 
in  the  event  of  the  debtor's  failing'  to 
•hip  the  tobacco,  such  agreement  is  not 
usurious;  for  it  is  competent  to  the 
debtor  to  bind  himself  to  okip  it,  and 
agree  to  pay  the  commission,  as  dloma- 
are$  for  failing  to  comply  with  that  stipu- 
lation.   lUd. 

3.  The  question  whether  a  contrsct 
is  usurious,  or  not,  is  to  be  decided, 
with  reference  to  the  time  when  it  woe 
entered  into;  for  a  contract  legal  ai  that 
time,  cannot  be  made  usurious  by  sub- 
sequent events.    Udd, 

4.  A  sale  of  Bank  Stock  at  whatever 
price,  is  not  usurious;  unless  tbe  object 
be  to  borrerw  meney  at  more  than  lawful 
interest,  and  not  to  purchase  stock; 
luid  the  ])rice  of  the  stock  be  graduated 
as  a  device  to  effect  that  ofarject;  or 
there  be  a  combination  between  the  sel- 
ler of  the  stock  on  credit,  and  a  person 
to  whom  the  bujrer  sells  it^  caekf  in 
either  of  which  eaaes,  the  transaction 
tiecomes  usurious.  OreenhtiH^e  adm^x 
viKwrif,  p.  478-484. 

vol.  VT.  83 


5.  If  it  be  aUedged,  in  a  bill  of  In- 
junction  to  prevent  a  sale  under  certain 
deeds  of  trust,  that  a  previous  loan  was 
usurlously  made,  upon  a  note  at  twelve 
months  secured  by  another  deed;  and 
that  one  of  the  deeds  aforesaid  was 
made  cmly  as  a  kind  of  indulgence  on 
that  note,  and  to  close  some  other  trans- 
aotiotts  erf's  like  nature;  and  the  defend- 
ant, by  his  answer,  deny  all  charges  of 
Usury,  and  aver  that  he  made  no  loan, 
but  bought  tht  note/at'r/y  in  the  marked 
without  knowing  the  consideration  for 
which  it  was  given,  (setting  forth  at 
what  price,)  upon  condition  that  **  the 
holder^*  would  get  it  secured,  which  was 
done;  that  it  had  long  oince  been  diO' 
charged,  and  had  no  connection  with  the 
deedi  of  irutt  ir^emedf  it  seemo,  that  the 
injunction,  being  unsupported  by  evi- 
dence on  Uie  part  of  the  plaintiff,  ought 
to  be  dissolved;  notwithstanding  the 
defendant  evadeo  disclosing  the  name 
of  the  holder,  of  whom  he  bought  the 
note  at  a  large  discount.    Ibid, 

6.  A  charge  of  Usury  being  explicitly 
denied  bv  the  defendant's  answer,  the 
plaintiff  has  not  a  rig^t  to  an  order  re- 
quiring him  to  produce  his  books  and 
papers  for  the  purpose  of  establishing 
such  charge.    Jbid, 

7.  A  creditor,  by  threatening  to  have 
execution  levied,  induced  the  debtor  to 
allow  himffteen  per  centum  per  annum 
upon  the  debt^  and  to  give  a  bond  as 
principal  obligor,  in  which  the  creditor 
joined  as  eurtty,  psyable  at  a  future 
day,  to  a  third  person  to  whom  the  amount 
wao  bona  fide  due,  and  who  knew  nothing 
of  euch  uourioue  agreement.  The  debtor 
was  entitled  to  no  relief  in  equity  against 
such  innocent  third  peroong  not  even  by 

el  the  t 


a  decree  to  compel  the  uourer  to  pay 
him  the  debt,  in  discharge  of  the  com- 
plainant Stone  V.  Ware  6f  Smith,  p. 
541-550. 

8.  The  usurious  arrangement  beliig 
provedt  and  the  bill  not  exhibited  for  a 
discovenf;  the  Court  gave  relief  against 
the  usurer,  upon  the  terms  of  the  debt- 
or's psying  him  the  principal  justly  due* 
with  le^  intereot.    Ibid, 

9.  The  ctrcumstance  that  the  amount 
of  the  usurious  gain  woe  leoo  than  one 
hundred  and  fifty  dollarOf  and  that  reUef 
ought  to  be  given  to  that  extent  only, 
was  not  conridered,  on  an  appeal  fitmi 
a  Superior  Court  of  Chaneeiy,  as  fur. 
nlshing  a  valid  objection  to  the  juris- 
diction of  the  Court  of  Appeals;  the 
mMect  in  controneroy  upon  the  appeal 
bemg  the  whole  debt  and  intereit,  whick 
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amounted  to  more  than  one  hundred 
and  fifty  dollars.    Ibid, 

10.  A  sum  allowed  a  creditor,  **for 
servicet  rendered  and  teUled,  (trnt  not 
specified,)  amounting  to  nine  per  centitm 
per  annvm,  was  considered  usurious;  it 
appearing  that  the  pretended  services 
were  rendered,  only  in  exertions  to  se- 
cure the  debt  for  the  creditor's  own 
benefit.    Ibid, 

V. 

YAUIANCE. 

1.  If  the  claim  of  the  pkuntiff,  in  an 
attachment  againat  an  absconding  debt- 
or, be  stated  as  for  a  certain  sum,  due 
by  neg^otiable  note,  with  interest  from 
the  day  when  such  note  should  have 
been  paid;  and  the  bond  for  prosecut. 
ing  the  attachment  describe  it,  as  sued 
out  for  the  aum  of  money  mentietied  there* 
inf  (saying  nothing  of  intereet;)  the 
variance  is  not  material.  Smith  v. 
Pearce^  p.  585-587. 

VERDICTS. 

1.  A  verdict  in  Ejectment,  finding  for 
the  plaintiff',  in  general  terms,  a  certain 
<*  number  of  acre*  part  of  the  premises 
«« in  the  declaration  mentioned,"  with- 
out designating  the  boundaries  of  such 
part,  or  referring  to  some  certain  stand- 
ard to  supply  such  defect,  is  too  uncer- 
tain to  warrant  a  judgment  upon  it. 
Gregory  v.  Jacktena^  p.  25-27. 

2.  //  aeems,  that  a  verdict  for  a  cer- 
tsin  sum  of  money,  with  interest  from  a 
day  specified,  ««subject  to  a  credit," 
(without  saying  on  what  day  such  credit 
is  to  be  applied,)  is  not  so  uncertain  as 
that  the  plaintiff  can  not  take  judgment 
upon  it.    Lanier  v.  Hanoell^  p.  7St-81« 

3.  A  judgment  in  such  case,  for  the 
damages  afSresaid  in  form  aforesaid  as- 
sessed, sufficiently  follows  the  verdict. 
iWrf. 

4.  Issne  being  joined  on  a  plea  that  a 
bond  was  obtained  by  fraud,  a  verdict, 
«  for  the  defendant,  because  the  Jury 
**  believe  the  bond  was  obtained  by  fraud- 
«  ulent  means,"  is  sufficiently  poskive 
and  certain.  Chew  ex* or  of  Wormeley  v, 
J^offett  &  -wife,  p.  120-123. 

5.  Upon  a  bill  of  injunction  filed,  a 
new  trial  at  law  was  granted;  a  verdict 
was  found  for  the  complainant,  but  cer- 
tified by  the  Judge  to  be  against  the 
veight  of  evidence;  another  trial  being 
directed,  a  second  verdict  was  found  as 


before;  whereupon  the  Judge  certifiec^ 
with  the  verdict,  ail  the  emdenee  given 
to  the  jury;  from  which  it  clearly  ap- 
peared that  the  merite  of  the  case  were 
against  the  complainant  The  Court  of 
Appeals,  thereupon,  did  not  award 
another  trial,  but  dinolved  the  injunc- 
tion, and  dismissed  the  bill  with  coats. 
Mt^nera  v.  Barrett,  p.  2v;7-309. 

6.  It  ia  not  error  for  the  Court  to  re- 
fitse  to  instruct  the  Juty,  after  being 
sworn,  and  befote  evidence  introduced,  t» 
render  a  special  verdict.  Woodmwrd  ▼. 
n'oodaon'a  heira^  p.  327-229. 

7.  A  special  verdict  in  Ejectment 
set  aside,  for  not  finding  the  inae  of  the 
death  of  a  person,  under  whom  the 
lessors  of  the  plaintiff  might  or  might 
not  have  been  entitled  to  the  land  in 
controvert;  their  title  depending  upon 
the  time  when  he  died,  which,  fr^  the 
circumstances  disclosed  in  tlie  verdict, 
probakly  oould  have  been  found  by  the 
jury;  aiso,  for  not  finding  whether  the 
defendant,  or  those  unoer  whom  he 
claimed,  had  or  had  not  such  poeaewaiam 
of  the  land  as  would  be  suffictent  for 
his  defence,  in  that  action,  whatever 
might  be  the  state  of  the  title.  Crarp. 
per  v.  Carlton  U  w(/ir,  p.  ^7-2^0. 

W. 

WARRANTY. 

1.  See  EviDBiiCF.;  Mumgardner  and 
othera  v.  Jtllen,  p.  439-447. 

WASTE. 

].  The  law  of  fFaaie,  in  it's  applica- 
tion here,  must  be  varied  and  accommo- 
dated to  the  circumstancea  of  our  new 
and  unsettled  country.  Itndlay  v.  Smith 
a  yeife,  p*  134wl5#. 

WILLS. 

1.  A  testator,  by  his  Will,  lentcerlmn 
slaves  to  his  daughter  Betty  Im  during 
her  natural  lifo;  and,  *«  inHnediate^ 
«*  after  her  death,**  he  gave  the  said 
slaves  and  their  increase,  to  her  chil- 
dren then  living,  and  U>  the  legal  reore- 
sentatives  of  such  of  them  aa  should  be 
dead;  «but,  in  case  all  her  cJ^ldrm 
**  should  die  in  the  lifetime  of  her  hus- 
«  band  Jamea  L,,  then  the  said  slaves  to 
**  go  to  Aiiti."  Jamea  L.  died  after  the 
testator,  in  the  Metime  af  Bettw  J^  and 
bequeathed  all  his  slaves  to  children  of 
his  by  a  former  wife.    Betty  L.  married 
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again,  and  had  other  children,  who,  to- 
gether with  a  child  of  her's  by  Jame*  L.f 
were  living  at  the  time  of  her  death. 
It  was  determined  that  her  children  by 
the  second  husband,  were,  equally  with 
that  child,  entitled  to  the  .slaves  be- 
queathed to  her  as  aforesaid.  Cokmam 
v.J5fotoMfajr,  p.47-61. 

3.  In  supplying  words  in  a  Will,  it  is 
the  most  correct  course  to  supply  such 
only  as  it  is  evident  the  testator  intendetl 
to  use,  and  not  such,  cUto,  as  would  be 
necessary  to  ^ectuate  the  supposed  in- 
tention of  the  testator.  Lynch  &  vnfe 
v.iBtf^wi/tf,  p.  114-116. 

3.  Proof  by  mie  witness,  that,  on  a 
certain  day,  in  the  time  of  the  last  sick- 
ness of  the  deceased,  and  at  his  habita- 
tion, he  said  it  was  his  -wUh  that  a  cer- 
tain person  should  heir  all  his  property: 
acid,  by  a  tecond  witness,  that,  on  anothisr 
day  during  the  same  sickness,  and  at  the 
same  place,  he  heard  the  deceased  speak 
the  same  words,  and  was  told  by  him  to 
take  notice  of  what  he  taul^  is  not  suffi- 
cient to  establish  a  nuncupative  will,  if 
the  value  of  the  personal  property  of 
the  deceased  exceed  thirty  dollars, 
Weeden  v.  Bartlett  &  othero^  p.  133- 
125. 

4.  A  testator  directing  a  tract  of  land 
to  be  sold,  •when  thg  time  io  out  for  vhich 
it  if  leaeed,  and  the  money  to  be  divided 
between  certain  children  of  his,  to  them 
and  their  heirs  forever;  the  legacy  does 
not  lapse  by  the  death  of  any  of  them 
after  that  of  the  testator,  and  before  the 
expiration  of  the  lease,  but  is  a  vested 
interest,  and  belongs  to  their  legal  rep- 
resentatives. Selby  ^  -wife  v.  Morgan* t 
ex'or,  p.  156-157. 

5.  If  a  testator  bequeath  a  female 
slave  to  his  wife  for  life,  and  then,  ab- 
solutely, to  one  of  his  sons;  taying  noth- 
ingi  expreooly  or  by  evident  implication, 
of  her  increase:  such  increase,  born  <\fier 
the  death  of  the  teotator^  and  during  the  life 
of  the  vfidorw,  do  not  pass  by  a  general 
residuary  clause  to  all  the  children,  but 
belong  to  the  remainder-man:— but  such 
as  are  bom  before  the  teotatorU  death,  and 
not  otherwise  disposed  of  by  the  Will, 
do  pass  by  such  residuary  clause.  EU 
lieon  U  othen  v.  fFoody  ^  others,  p.  368- 
373, 

6.  Under  a  bequest  to  a  daughter  of 
the  testator,  of  the  first  child  a  certain 
neg^ro  woman  shall  raise,  the  legatee  is 
entitled,  not  to  the  first  child  bom  ^fter 
the  death  ^the  testator,  and  thereafter 
raised,  but  to  the  first  child  that  shall 


be  raised,  whether  bom  btfore  or  after  the 
testator^s  death.    Ibid. 

7.  If  a  testator  give  to  o»e  of  his  chil- 
dren a  pecuniary  legacy;  expressly  de- 
claring that  sum  to  be  otf  he  intends  such 
legfatee  to  receive  of  his  estate;  a  gen- 
end  residuary  bequest,  to  •*  alt. his  ehU' 
«  dren,**  (without  mentioning  names,) 
must  be  construed  as  not  including  that 
child.    Ibid. 

8.  A  testator  vested  in  his  executors 
his  whole  estate,  «  to  be  by  them  divided^ 
**  among  his  heirs,  from  time  to  time,  as 
*•  they  might  think  most  conducive  to  the 
«•  interest  of  his  estate  and  family.**  By 
another  clause,  be  empowered  them  te 
m//  his  landed  interests  in  a  certain  uii« 
divided  estate,  and  in  the  State  of  Ken. 
tucky.  Accordin|^  to  the  true  construo- 
tion  of  this  Will,  his  Executors  were  em* 
powered  to  divide  his  other  lands,  and 
his  slaves,  among  his  heirs;  but  tiot  to  * 
sell  them,  nor  te  make  an  unequal  division^ 
nor  to  give  certain  classes  of  the  pro- 
perty to  some  of  the  devisees,  and  others 
to  others.  Carrington's  ea^ors  v.  BeU 
&  -wife,  p.  374-377. 

9.  In  adoubtfUl  case,  the  Court  should 
lean  against  a  construction,  which,  in 
effect,  would  leave  the  danighiers  desti- 
tute of  K  permanent  provision,  by  giving 
them  personal,  instead  of  real  property. 
Ibid. 

10.  In  the  case  stated,  although  the 
words  giving  power  to  divide  the  estate, 

'  •*Jrom  time  to  time,**  &C.,  are  very  ex- 
tensive, the  Court  should  rather  consid- 
er them  as  authorising  the  executors, 
under  circumstances,  to  deliver  the  pro- 
perty to  the  devisees  b^ore  attaining 
legal  age  or  marriage,  than  to  hold  it  up, 
indefinitely,  thereafter.  If,  thereafter,  they 
could,  under  any  circumstances,  suspend 
an  allotment,  the  circumstances  must  be 
such  as  to  render  the  division  more  in- 
jurious to  the  interests  of  the  estate 
and  family,  then,  than  at  a  future  period. 
Ibid. 

11.  If,  under  such  Will,  the  Execu- 
tors refuse  to  make  an  equal  allotment 
to  a  devisee  of  full  age  or  married,  it 
may  be  made  by  commissioners  appoint- 
ed by.  and  acting  under  the  control  of 
a  Court  of  Equity.    Ibid. 

12.  Notwithstanding  a  paper  purport- 
ing to  be  a  will,  be  proveo,  in  a  suit  in 
Chancery,  to  have  been  wholly  written 
and  subscribed  by  the  supposed  testa- 
tor; yet  if,  upon  the  evidence,  (there 
being  no  attesting  witness,)  it  be  doubt- 
ful wiicther,  at  the  time  he  wrote  it,  he 
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WM  In  «  propftr  sttte  of  mind  to  make  a 
testament;  whether  it  wes  aeriously  in- 
tended hy  hknas  such;  or,  if  so,  wheth- 
er it  hat  not  been  subsequently  nulM^ 
•d  bjT  the  re-publication  of  a  former 
Willy  a  reTocation  of  it,  or  otherwise; 
the  Court  ought  to  direct  itnies  to  as- 
icertain  such  mcts  before  anj  decision  of 
^e  cause.  Bank*  U  oiA#rt  v,  BoM^ 
p.  385-^87. 

13.  A  provision  in  a  Will,  that  the 
BMuej  ansiDg  from  the  sale  of  the  tes- 
tator*s  personal  property,  i\fier  pmfmeiu 
^fhUjmt  debf^  shall  be  applied  to  cer- 
tain purposes,  does  not  create  a  iruti 
6>t  tM  payment  of  the  debts,  nor  take 
any  debt  out  of  the  operation  of  the 
Act  of  limitations,  i^r^wn't  adm'r  v. 
OrHMu,  p.  450-453. 

14.  A  tesutor  (whose  Will  was  dated 
in  1804»)  directed  the  residue  of  his  es- 
tate to  be  kept  together,  until  his  son 
W.  C.  arriTcd  to  31  years,  and  then  that 
an  equal  division  of  all  his  personal  pro- 
perty be  made  between  his  sons  W  C 
and  D.  C;  **  and,  if  either  of  hit  taidtmtM 
**  died  vithout  Uyafiu  htir^  that  the  mr- 
M  nmring  bretker  should  inherit  all  the 
«  estate  of  the  deceased.*'  This  was  a 
good  limitation  over,  in  &TOur  of  the 
surriTOT,  upon  the  death  of  the  other 
non  without  issue.  Cwdkie  adm*r.  v. 
CerdU?9  ex'er,  p.  455-456. 


WITNE88S8. 

1.  Under  what  circumstances,  a  con- 
tinuance ought  to  be  granted,  on  the 
ground  of  the  absence  of  witnesses; 
without  positive  proof  that  theaubpos- 
nas  were  deUmered  to  the  sheriff  of  the 
County,  or  sent  to  the  sheriff  of  any 
other  County.  Ihftrd  v.  JTiwet,  p.  390- 
391. 

WRIT. 

1.  If  the  writ  be  in  covenant^  and  the 
declaration  in  debtf  to  which  the  defend- 
ant pleads  ayvenatU  performedg  the  writ 
(though  not  made  pert  of  the  record  by 
e^fer)  may  be  resorted  to,  at  the  trial,  to 
shew  the  true  date  of  the  wmifMriiJi  of 
the  suit;  and  the  Court  may  instmct  the 
juiy  that  a  deed  executed  trfier  ike  date 
•fthe  writf  (thoug^  before  the  filing  «f 
the  declaration,)  is  no  peffurmaoce  of 
the  condition  of  the  bond  declared 
upon.    Poto  V.  Spotte,  p.  394-^97. 

WHIT  OF  ENQUIRY. 

1.  A  judgment  at  Rules  in  a  clerk's 
<^l&ce,  can  not  lawfully  be  made/iMl, 
on  a  declaration  in  debt,  and  net  atledf* 
ed  to  be  founded  on  ang  opedtdtyt  biB  or 
note  m  wriUng;  until  a  writ  ofenpmy 
has  been  awaided  and  executed. 
Uothere  r.  MRae,  p.  454-455- 
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